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THE TOBACCO INSTITUTE CASE: 
IMPLICATIONS FOR THE NH&MRC, 

FOR PUBLIC INQUIRIES AND FOR JUDICIAL REVIEW 
r) 

Robin Creyke* supervised by a working party of eminent 
medical scientists .and academics.' It is 
not surprising, therefore, that there are 

Introduction some in the community who question the 
appropriateness of the intrusion by the 

Decision-making in the public sphere, to law into the operations of this pre-eminent 
be lawful, must comply with the processes national scientific body.= 
of administrative law. Behind this 
requirement is the assumption that a This paper considers the background to 
decision which adheres to administrative the Tobacco Institute case and the 
law principles, is more likely to be reasons for the decision, comments on 
defensible or, indeed, correct. Rigorous certain aspects of those reasons and 
processes are also required for makes suggestions for strategies to avoid 
developing scientific principles. The some of the legal criticisms. The paper 
methodology of science involves analysis, also examines the effect of the finding 
deduction and inference in order to that the processes of decision-making 
construct a systematised body of engaged in by the NH&MRC were flawed, 
knowledge about people and the and concludes by exploring whether there 
environment. ~ h e s e  processes must be is value in having d legal regulatory 
undertaken with the utmost care and regime imposed on the operations of the 
precision in order to produce results NHRMRC The focus of the paper is on 
which are not discrbdited. The q~ality of a the proper processes of consultation 
legal or scientific principle vjill depend on which should be undertaken for public 
the rigour of the methodology by which it inquiries, and in particular what the law 
was constructed. requirest of those processing material 

submitted to such inquiries by members 
In Tobacco Institute ' of Australia Ltd v of the public. 
National Health and Medical Research 
~ouncil ' (the ~obacco Institute case), an The Findings 
application of administrative law 
standards to the processes of the On 20 December 1996 Justice Finn of the 
National Health and Medical Research Federal Court of Australia found that the 
Council (NH&MRC)' resulted in the NH&MRC, in undertaking an inquiry into 
discrediting of a draft scientific report on the effects of passive smoking on he8ltt1, 
passive ~moking,~' without necessarily had not followed statutory procedures for 
casting doubt on the validity of the its decision-making processes; had failed 
science contained in the report.' The draft to discharge its duty of public 
report represented three years of consultation; had not taken into account 
intensive work, by reputable researcherq4 relevant considerations: and had 

. I  breached its obligations to adopt fair 
processes. He set aside the decision of 

Robin Creyke is Senior Lecturer in Law, the Administrative Appeals Tribunal 
Australian National University. (Tribunal) under appeal and remitted the 

matter to the Tribunal to redetermine the 
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matter. The finding was the culmination of 
several challenges, both informal and 
formal, led by the Tobacco lnstitute of 
Australia Ltd (Tobacco Institute), into the 
NH&MRC inquiry into passive smoking 

Background to the dispute 

The genesis of these proceedings was a 
public announcement by the NH&MRC in 
May 1993 that it had established a 
working party to update its 1986 report, 
Effects of Passive Smoking on Health. 
The notice offered public consultation, 
invited public comment on the terms of 
reference, and stated that further 
consultation would be held once a draft 
report was prepared. The Tobacco 
lnstitute objected to the terms of 
reference, an objection which resulted in 
an application to the Fcdcral Court for 
review. That litigation was settled in 
March 1994.' 

In the meantime, in June 1993 the 
National Health and Medical Research 
Council Act 1992 (Cth) (the NH&MRC 
Act) came into effect. Hence, for the first 
time in its over 60 years of existence, the 
processes of the NH&MRC were covered 
by a well-defined legislative regime.9 The 
result was that the subsequent litigation 
between the Tobacco lnstitute and the 
NH&MRC took place In the context of 
formal legal requirements for- public 
consultation which were imposed on the 
NH&MRC under the NH&MRC Act. 

Public consultation is required by section 
12 of the Act whenever the NH&MRC 
intends to ,make a recommendation for 
some form of regulatory regime or to 
isque guidelines l0 The public must he 
consulted at two stages: when the 
NH&MRC decides to make a 
recommendation that a matter be 
regulated or to issue guidelines, it is 
required to publish a notice of its intention 
and invite submissions; and when draft 
regulatory recommendations or guidelines 
have been prepared, the NH&MRC must 
again publish a notice containing the text 
of the draft and invite submissions from 

the public. The NH&MRC acknowledged 
in its draft report that the "process is 
designed to encourage public 
participation at every stage in the 
development of NH&MRC advice, 
guidelines and recommendations"." 
Further details of the processes appear 
later. 

On 9 March 1994, the NH&MRC 
published a notice under subsection 12(2) 
of the Act, as required, formally indicating 
that an inquiry was to be held, and that 
the inquiry was to determine whether to 
issue regulatory recommendations or 
guidelines in relation to the effects of 
passive smoking on health in the 
workplace, public places and the home. 
The task of preparing a draft report was 
delegated to a working party of the 
NH8MRC. Thc. working party, in turn, 
commissioned two researchers to read 
and summarise the submissions, and to 
assign key words to each submission so 
as to provide identification of their scope. 

On 12 April 1994, the Tobacco lnstitute 
made a 34 page submi~sion.'~ Attached 
to that submission was a report from a 
University of Queensland researcher; 
three folders containing 122 scientific 
publications and four books referred to in 
the submission; five bound volumes of 
comments of independent screntlsts In 
relation to a report of the United States 
Environmental Protection Agency (EPA), 
Health Effects of Passive Smoking: 
Assessment of Lung Cancer in Adults and 
Respiratory Disorders in Children; a 
bound volume containing comments by 
independent scientists entitled 
Environmental Tobacco Smoke: A Guide 
to Workphce Smoking Policies - Public 
Review Draft, and a folder containing 
comments on the EPA document entitled 
"Respiratory Health Effects of Passive 
Smoking: Lung Cancer and Other 
Disorders". In all, it was estimated that the 
material filled at least three standard 
sized cardboard wine boxes.13 

Later, in November 1994, the Tobacco 
lnstitute submitted a report it had 
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commissioned, by what was described as 
the independent working group (IWG) of 
doctors and scientists, to examine 
whether a link existed between passive 
smoking and disease in adults and 
children and to prepare an evaluation of 
the scientific literature on the subject.14 
This material was in addition to papers 
and references to a further 79 scientific 
publications which had been supplied by 
the Tobacco lnstitute on 29 September 
1993 in response to the NH&MRC's first 
terms of reference." Over fifty 
submissions were received from other 
interested people and organisations.16 

By November 1995 a draft report had 
been prepared by the NH&MRC working 
party and on 22 November, the NH&MRC 
discussed the draft Report and apparently 
accepted its recommendations." The 
draft Report was then released for public 
comment and a copy was supplied to the 
Tobacco Institute. On 2 December 1995, 
the NH&MRC placed an advertisement in 
The Weekend Australian advising that the 
draft report had been released and invited 
comments.18 

Proceedings for review 

On 4 July 1996, the Tobacco lnstitute 
instituted proceedings under the 
Administmtive Decisions (Judicial Review) 
Act 1977 (Cth) (ADJR Act) and sought 
judicial review- of the processes or 
conduct of the inquiry on three grounds: 

that a policy adopted by the NH&MRC 
of only considering papers published in 

r the peer-reviewed scientific press was 
unlawful; 

that it was unlawful to extrapolate from 
studies of environmental tobacco 
smoke (ETS) in the home and 
conclude that there would be similar 
risk effects, in proportion to the degree 
of exposure, in the workplace; and 

that it was unlawful for the NH&MRC to 
fail to consider submissions and 
support material lodged by the 

Tobacco Institute, and to rely instead 
on summaries of submissions 
prepared by researchers. 

The specific claims were that the 
NH&MRC failed to take account of 
relevant considerations, that it did not 
,accord the Tobacco lnstitute procedural 
falmess, and that it had acted 
unreas~nabl~. '~ Finn J made no findings 
in relation to unreasonableness 20 and 
concluded that the factual matters which 
resulted in the finding of failure to take 
account of relevant considerations would 
equally have grounded a procedural 
fairness error. 

The NH&MRC and public consultation 

Before examining the grounds of 
invalidity. it is instructive to consider the 
background to the NH&MRCJs 
consultative processes. The need for 
public participation in the information- 
gathering and policy-providing functions 
of the NH&MRC was a key issue in the 
report in 1991 by the Administrative 
Review Council (ARC) which preceded 
the passage of the NH&MRC ~ct.'' 

The report recommended that there 
should be legislation to cover the 
operations of the NH&MRC, and the ARC 
also suggested that: 

the legislation should require a 
consultative process for any inquiry, 
and prior notification of the form of 
consultation; 

the NH&MRC should determine the 
form of consultation, including 
minimum requirements; 

the NH&MRC should publish 
guidelines on the forms of consultation 
which would be offered and what 
procedures would be adopted for 
consultation including the 
circumstances in whlch consultation 
might be curtailed or dispensed with; 
and 
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the NH&MRC1s Annual Report should 
provide details of the implementation 
of these guidelines." 

The recommendations were largely 
imp~emented.'~ The NH&MRC Act and the 
Regulations are, for practical reasons, not 
as prescriptive as the' ARC 
recommended. Nonetheless, it is clear 
that public consultation is a central 
element of NH&MRC processes. For 
example, the Act states in its objects 
clause (subsection 3(2)) that: 

It is the intention of the Parliament that, 
to the extent that it is practicable to do 
so, the Council should adopt a policy of 
public consultation in relation to 
individual and public health matters 
being considered by it from time to time 

Sections 12 to 15 of the Act detail L I E  
consultation procedures, list the 
occasions when procedures may be 
modified, and require the Council to 
develop procedures for making 
submissions. , 

Section 12 of the Act, referred to earlier, 
is the key provision. Once the NH&MRC : 
has decided to make a regulatory 
recommendation or issue guidelines, 
subsection 12(2) requires the issue of a 
notice seeking public consultation. 
Broadly the notice must inform of the 
intention to make the recommendation 
and invite submissions from .interested 
persons or organisatiuris. The manner 
and form of the notice are set out in the 
National Health and Medical Research 
Council Regulations (NH&MRC 
~egulations).'~ The NH&MRC 
Regulations state that any notice must 
specify t h ~  s ~ ~ h j ~ ~ t  of the inquiry, invite 
submissions, set out how to make a 
submission, specify the closing date for 
submissions and give details of any other 
consultations which are contemplated. To 
underscore the obligatory nature of the 
notice, the NH&MRC Regulations were 
amended in 1993 to replace the words "is 
to" in the operative provisions with 
"must".25 There is no obligation to hold a 
public inquiry. Inviting submissions from 

the public is sufficient. However, it is clear 
from the terms of subsection 12(2) that 
the two are not synonymous and that, on 
occasions, a public consultation process 
may be implemented in addition to calling 
for public submissions. The procedures 
are, therefore, a good model for public 
consultation processes and the findings in 
the Tobacco Institute case of what the law 
requires of such processes contain 
lessons for other bodies subject to similar 
consultative obligations. 

The requirement for public consultation 
was said by Finn J to enhance the 
NH&MRC1s independence, and to ensure 
that it operated in a public and open 
manner and was accountable, for its 
actions." AS Finn J noted, gublic 
consultation is not an "empty term" nor 
st~uuld the requirement be treated 
"perfunctorily or as a mere formality".2B 
Indeed, his Honour noted that the spirit of 
the Act "dcsigncdly places the NH&MRC 
in a partnership of sorts - albeit not an 
equal one - with the community it serves" 
and he went on to note that "[tlhere are 
obvious democratic reasons why the 
parliament, in giving the NH&MRC its 
powers, subiected it to this ob~igation".'~ 

In summary, then, public consultation 
means that whenever the NH&MRC is 
involved in making a regulatory 
recommendation or issuing guidelines, 
the Council must publicly advertise its 
intention; must call for submissions, not 
once, but twice; and may provide for other 
forms of consultation such as holding a 
public hearing or by personal interview. 
The purposes of the public consultation 
process are twofold: to ensure that the 
NH&MRC is independent and that it is 
acco~ntable.~~ 

In the Tobacco Institute case it appears 
that the NH&MRC complied with these 
rules. When it called for submissions the 
NH&MRC placed an advertisement in The 
Australiand' which notified people that 
there was to be an inquiry. The notice 
specified the subject matter of the inquiry. 
The advertisement stated that the inquiry 



was to identify whether guidelines and 
regulatory recommendations were 
needed to prevent any ill effects on health 
from passive smoking in the workplace, 
public places and the home;32 and the 
advertisement called for "comments". 
Again, when the draft report and 
recommendations had been prepared, the 
NH&MRC inserted an advertisement in 
The Weekend Australian in accordance 
with subsection 12(3), inviting 
submissions on the draft 
 recommendation^.^^ 

How then can Finn J claim that the public 
consultation process was flawed? The 
judgment does not state that there is any 
specific breach of the statutory 
processes. The only comment is that "in 
so far as complaint is made of failure to 
comply with the statutorily prescribed 
consultative process, it is that the working 
party did not have regard to the 
submissions received when preparing its 
 recommendation^".^^ In other words, it 
was not failing to follow the prescribed 
statutory steps which was the problem; 
rather it was the manner in which those 
steps were carried out. 

The focus of the criticism was the 
deliberate exclusion by the working party 
of some of the material received by the 
NH&MRC. it was argued on behalf of the 
NH&MRC that to achieve a workable 
volume of material, "it was open to the 
working party to determine the matters to 
which, and the material for which, it would 
have regard in making its 
recommendation" and that "to limit its 
review of scientific evidence to peer 
reviewed material and to exclude studies 
on ETS in the workplace, were ones 
properly open to it as a matter of 
judgment and methodology".35 The 

especially when they receive a larger than 
expected volume of material. 

Failure to consider relevant matters 

It is necessary, therefore, to turn to those 
issues. It will be recalled that the first 

a ground of complaint was that the 
NH&MRC failed to take account of 
relevant considerations. This ground of 
judicial review was given the benefit of a 
text book analysis by Mason CJ in 
Minister for Aboriginal Affairs v Peko- 
Wallsend ~ t 8  and requires that four 
matters be established: 

that the matter was relevant; 
that there was an obligation to 
consider the matter; 
that the decision-maker was aware or 
uuytll to tlave beer1 aware uf the 
matter; and 
that the matter was not ~ons idered.~~ 

The principal finding in the Tobacco 
Institute case was that all the material 
produced by way of the public 
submissions was relevant material. The 
Council should not have excluded some 
material (non-peer reviewed material and 
studies of ETS in the workplace) and 
should have given a more thorough 
consideration to other submissions. It was 
not sufficient for it to rely on a report of its 
working party which relied on the 
summaries of the two researchers and 
the examination of some only of the 
submissions and other studies. Fqr the 
purposes of this paper these failures will 
be consrdered In relation to all four 
aspects of the ground of review. In reality, 
only the first and the fourth element of the 
ground are pertinent to the facts of the 
Tobacco Institute case. 

. - 

procedures had been devised because Is the metter relevant? 
the volume of material received by the 
NH&MRC1 particularly from the Tobacco Limiting the range of potentially relevant Institute, was so great that filtering the is a difficult task for decision 
material was essential if R e  draft report and inevitably involves an 
was to be prepared in a reasonable time. element of subjectivity. Criteria of 
Finn J's findings on these processes have relevance may be explicitly stated in the 
resource implications for public inquiries legislation; or may be discerned from the 
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scope and ambit of the Act or 
regulations.ja Matters outside the 
legislation may also be relevant, for 
example, letters, submissions or, as in 
this case, the advertisements and the 
terms of reference. Provided there is 
some connection, in an administrative 
sense, between the material and the 
statutory criteria, the material may .be the 
genesis of relevant matters. Hence 
parties can add to the agenda and 
manipulating the agenda can work to 
advantage one party or the other. 

The NH&MRC Act is general in nature 
and does not specify the criteria of 
relevance for any particular inquiry. 
However, the invitation to the public in 
subsection 12(2) to make submissions 
"relating to the proposed 
recommendations, [or] guidelines" and 
the requirement in subsection 12(3) that 
the NH&MRC must prepare its 
recommendations "having regard to the 
submissions received" ensures that 
submissions relating to the 'inquiry are 
relevant matters. The ' NH&MRC 
Regulations require the subject-matter of 
the inquiry to be identified and that, too, is 
a relevant matter. Of necessity, when a 
publ~c inquiry IS to be held, the terms ot 
reference of the inquiry, will particylarise 
th'e ' matters for comment and these 
provide detailed matters of relevance. 

The terms of reference of the passive 
smoking inquiry were quite specific: 

m to review the relevant scientific 
evidence linking passive smoking to 
disease in adults and children; 

to ,estimate xthe extent and impact of 
any illness found likely to be due to 
passive smoking in Australia; 

to make recommendations to reduce 
any illness found likely to be due to 
passive smoking in ~ u s t r a l i a . ~ ~  

Although the NH&MRC attempted to 
argue that this was an internal working 
document and did not restrict the ambit of 

its inquiry,40 Finn J rightly rejected this 
claim. As he commented, the document 
was provided to the public and "it thereby 
provided and fixed some part at least of 
the criteria for judging whether material 
was or was not relevant to the de~ision".~' 
For example, the mention in the first term 
of reference that the NHBMRC would 
review "the relevant scientific evidence," 
in combination with its statutory obligation 
to consider "submissions" from the public, 
made relevant any material which could 
be so classified. As Finn J noted, it was 
unfair to advertise that the organisation 
would accept any relevant scientific 
material if it did not intend to do soS4* 

There are other, less formal, sources 
which may become legally relevant. 
These often comprise communications 
between the parties such as press 
releases, publicity material,43 letters, 
facsimiles and today, email. In the 
Tobacco lnstitute case, Finn J found 
relevant matters in the terms of the 
advertisements and in the letter dated 17 
March 1994 from the NH&MRC to the 
Tobacco Institute. The request in the first 

: advertisement for "comments" on ,the 
inquiry meant that any material received 
In the form of "comment", regardless of its 
content, became legally relevant. That 
was a criterion of relevance which applied 
to the public at large. 

However, as this case illustrates, some 
relevant matters may be specific to an 
individual or group. The letter from the 
NH&MRC to the Tobacco lnstitute had 
stated: "the workinn party will consider in 
the review all relevant scientific evidence, 
including all relevant scientific evidence 
submitted to it by the institute and by 
other interested parties" (italics 
supplied).44 In effect that became a 
guarantee to accept any material the 
~obacco lnstitute supplied. "[A]II relevant 
scientific evidence," according to Finn J, 
meant just that. Hence, when the 
Tobacco lnstitute produced its large 
volume of scientific literature, the 
NH&MRC incurred an obligation to 
scrutinise every item which fell within the 
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description. The relevant matters 
discerned from the legislative terms, the 
terms of reference, the advertisements 
and the letter to the Tobacco Institute, 
allied with the obligatory requirement to 
"have regard to" such evidence (see 
below, Obligation to consider the mattetj, 
proved to be the undoing of the NH&MRC 
draft report. 

Obligation to consider the matter 

The foregoing discussion indicates that 
the parties can take control of the agenda 
of relevance. That is true. However, there 
are limits. Not every relevant matter must 
be considered by the decision-maker. As 
Deane J commented in Sean investments 
Pty Ltd v Mackellar: 

This does not, however, mean that a 
party affected by a decision is entitled to 
make an exhaustive list of all the 
matters which the decision-maker might 
conceivably regard as relevant and then 
attack the decision on the ground that a 
particular one of them was not 
specifically taken into account. ... The 
ground of failure to take into account a 
relevant consideration will only be made 
sood if it is shown that the decision- - 
maker has failed to take into account a 
consideration which he was, in the 
circumstances, bound to take into 
account for there to be a valid exercise 
of the power to decide.45 

His Honour did not specify what 
circumstances would be relevant. 
However, matters which must be 
considered are those which are given 
prominence by the legislation or which are 
central to an Hence critical 
evidence, including of key witnesses, or 
major submissions, must be read and 
referred tn in a report or reasons for a 
decision. A failure in either regard creates 
a risk that a court would infer that the 
matters have not been ~onsidered.~' For 
example, the NH&MRC Act, in part of its 
charter which was not relevant for the 
Tobacco Institute case, requires that in 
the case of medical research involving 
humans "the Council must issue 
guidelines" on the ethical issues relating 
to health.48 The centrality of that principle 

means that consideration of ethics 
guidelines is an essential matter in 
research using human subjects. The 
obverse of these principles is that matters 
which are insubstantial or inconsequential 
do not have to be referred to in any 
report, nor does their consideration 
become mandat~ry.~' That is no comfort 
to researchers or offlc~als faced w~th a 
large number of submissions to a public 
inquiry since they must still examine each 
submission to determine its significance. 

In the Tobacco lnstitute case the key 
matters for consideration were indicated 
by the expression "having regard to 
submissions received in subsection 12(3) 
(italics supplied).50 The use of the 
obligatory formula meant, as Finn J 
noted, that the NH&MRC was obliqed to 
consider every submission, and by 
implication, the documents accompanying 
each submission, as part of the decision- 
making process. The impact of this 
requirement is examined under Failure to 
consider the matter (see below). 

Awareness of the material 

A decision-maker is under an obligation to 
conslaer something only lr the person IS 

aware of the matter. That does not mean 
that the decision-maker can avoid having 
a decision invalidated through ignorance 
or wilful refusal to learn. There are 
minimum standards of inquiry and a 
failure to seek out centrally relevant 
material which is relatively easily obtained 
is a ground of inva~idity.~' In addition, the 
decision-maker is deemed to have 
constructive knowledge of the matter, if 
that knowledge is possessed by a 
delegate or alter ego in the agency.52 In 
the Tobacco lnstitute case, there was no 
doubt that the NH&MRC was aware, in a 
general sense, of the submissions it 
received. The real problem was the 
degree of attention each item was 
accorded (see Failure to consider the 
matter, which follows) and that is not a 
matter addressed by this element of the 
ground of review. 
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Failure to consider the matter 

What amounts to a failure to consider a 
matter was critical to the outcome in the 
Tobacco Institute case. This element of 
the ground of review raises two issues: 
what is the extent of consideration which 
the law requires; and legally, who has to 
undertake that consideration. It will be 
recalled that the consideration of the 
public submissions to the passive 
smoking inquiry was undertaken In three 
stages: submissions were examined and 
much of the material summarised by two 
academic researchers; the summaries 
were read by the 10 member working 
party which selected some. full 
submissions and supporting material for 
closer analysis; the working party's report 
based on this processv was then 
presented to the NH&MRC for decision 

Finn J found that the fundamental legal 
obligation on the NH&MRC was to 
consider every submission and its 
accompanying documentation; and 
"genuine" consideration, or consideration 
in a "real sense" had to be given to each 
one.53 As Finn J noted, the NH&MRC 
"must have regard to the submissions ' 

received irrespective of .whether, in the 
end, they' are found to contain matter 
relevant at all to the decision to be taken. 
This obligation is a central element in 
facilitating the community's participation in 
the NH&MRC's policy development 
processn 

This first requirement was breached in 
two respects: the working party, and in 
turn the researchers, adopted an a priori 
criterion for excluding material on the 
basis that it was not peer-reviewed or that 
it related to the impact of passive smoking 
in the workplace (the "self-denying 
ordinance" the working party imposed on 
itself5); and the working party a ~ d  not, at 
least collectively, consider all the 
submissions. Finn J was critical of this 
tactic. As he noted, when public 
participation is involved, the public is not 
going to speak solely in peer-reviewed 
terms, especially when they have been 

led to believe that other material will be 
acceptab~e.~' In this statutory context, by 
excluding some material, albeit on 
academically acceptable grounds, without 
warning the public that it intended to do 
so, the NH&MRC fell into error. 

Finn J was also critical of the degree of 
consideration of the material which was 
perused. The statutory requirement to 
"have regard to" the submissions, 
Involved more than brief summaries and a 
cursory examination of the material 
submitted. The NH&MRC had argued that 
consideration of the summaries and a 
selective examination of the submissions 
was adequate for this purpose. Finn J 
rejected this argument. The minimum 
legal standard is that consideration of 
material must be "genuine" in the sense 
that it is not simply a formality or a token 
e~amination.~' As Finn J noted, genuine 
consideration involves "an active 
intellectual process directed at that ... 
submission" and the obligation required 
the Council or its working party "to give 
positive consideration to [the] contents" 
of all the submissions "even if in the end it 
decided to give some or all of that 
material no weightm." In other words, the 
summaries Of  the researchers were 
inadequate since they were too brief to 
alert the members of the working party to 
the need to undertake a more thorough 
analysis of the material, and the working 
party were selective in what they read 
which was insufficient for the 
comprehensive examination which was 
required. 

The reference to the weight to be 
accorded the material warrants a 
comment. It is orthodox doctrine that the 
weight given to a matter is for the, 
decision-maker alone, and the weight 
given to a matter is generally not to be 
questioned by the in reallty, the 
courts do attempt to set minimum 
standards. This is illustrated by the 
Tobacco Institute case. If the NH&MRC 
was free to decide that no weight should 
be accorded to non peer-reviewed 
material, it follows that the Council was 
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free to ignore the material. There is little 
point in reading a submission if it will have 
no impact on the final decision. This 
reasoning exposes the inconsistency 
between this rule and the requirement 
that the decision-maker must genuinely 
consider the matter. That can only 
suggest that the rule about weight must 
give place to the requirement to consider 
relevant matters. 

The second issue is whose failure to do 
the considering is legally relevant. Unless 
the statute requires a named decision- 
maker personally to consider the matter,63 
it is accepted that others may undertake 
part of the task.64 That is a recognition of 
the realities of decision-making within a 
bureaucracy where the formal decision- 
maker may be a busy senior official or the 
minister. Hence, in an inquiry involving 
public submissions it is clearly acceptable 
to delegate the reading, analysing and 
evaluating of material. The decision- 
maker may rely on these evaluations, 
summaries or reports provided they are 
accurate and sufficiently comprehensive 
to enable a lawful decision to be made.65 
But if the summary is too brief, or fails to 
note a material fact which the decision- 
maker is bound to consider, or is lcgally 
or factually incorrect, the decision by the 
statutory decision-maker will be flawed by 
these errors.66 

The NH&MRC, the named decision- 
maker, did delegate preparatory aspects 
of the task. The working party was to 
consider the material submitted and draft 
a report and recommendations. In turn 
the working party commissioned two 
academic researchers to undertake the 
preliminary sifting and classification of the 
submlsslons and supporting documents. 
Unfortunately, although the delegation 
may have benefited the NH&MRC in a 
practical sense, it did not do so legally. 
The NH&MRC was deemed, through its 
working party, to have failed to consider 
the non-peer reviewed and other material 
which had been excluded as a matter of 
policy; and the draft report was 
invalidated because the consideration 

accorded to such material as was 
considered, was inadequate. 

There is a hint in the judgment that the 
degree of attention required may vary 
with the number of people involved in the 
process. Finn J qualifies his finding that 
consideration of the summaries was 
'insufficient by noting that it was certainly 
inadequate in a situation in which there 
was, in addition to the two researchers 
who prepared .the summaries, a 10 
person working party which could have 
been expected to divide up the reading 
between them.67 However, it is unlikely, 
even if the task had been assigned solely 
to the two researchers, that their 
preparation of the short - often less than a 
page - summaries, could have met the 
law's test. 

Lessons for public inquiries from the 
Tobacco Institute case 

The case provides several lessons for 
public inquiries. Given the volume of 
material submitted, meeting the standards 
set In the lobacco lnstitute case would 
have been an onerous obligation. Further, 
the standards took no account of the 
judgment which experts are expected to 
make about the quality of research 
findings and other writings.=' This paper 
has earlier canvassed ways to minimise 
this requirement in order that insubstantial 
material will be excluded. Tailoring the 
terms of reference. and notifying 
members of the public of any limitations 
on the range or quality of material to be 
considered, are strategies which can be 
adopted for future inquiries: 

Another important lesson may be learned 
trom thls example. It terms of reference of 
inquiries particularise relevant matters, 
crafting the terms of reference must 
always be undertake11 with r;ale. Wilh 
hindsight, the NH&MRC should have 
been more specific about the kinds of 
material they were seeking. it is easier to 
be wise after the event, but if 
organisations like the NH&MRC, which 
are involved in public consultation 
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processes, have reason to believe they 
may receive more material than they can 
handle, or are unwilling to consider 
unmeritorious material, it is sensible to 
cap the volume of material or, at least, to 
warn people that not all material will be 
accorded equal weight. The warning can 
be made in the information, such as the 
terms of reference, which is available to 
those likely to make submissions. 

In other words, not only may each party 
extend the agenda but the government 
agency can also limit the range of matters 
for . c~nsideration.~' Hence, in the 
Tobacco Institute case if the terms of 
reference or the letters had clearly 
indicated that only peer-reviewed material 
would be considered, or that only 
meritorious material would be accorded 
weight, or that there was to be a ceiling 
on the number of pages of material 
submitted, the invalidation may have 
been avoided.70 Provided any restrictions 
meet statutory requirements, and are 
reasonable, there can be no objection to 
such an approach. 

Consequences of invalidity 

Administrative activity benefits from a 
presumption of regularity. That is, 
administrative acts are valid until stated 
by a court to be othe~rise.'~ Moreover, 
not every unlawful action will result in 
invalidity. It is only those matters which 
are critical to the outcome or are of 
fundamental importance which will have 
that effe~t.~'~owever, once a court 
declares a decision or conduct to be 
unlawful, the result is that the decision or 
conduct is invalid or of no effect.73 In this 
case, Finn J's characterisation of the 
requirement that the NH&MKC; have 
regard to submissions by the public as 
fundamental, meant that invalidity was the 
outcome. 

What impact did that have on the draft 
report? The immediate effect was that the 
draft report could not be submitted to the 
Council for release in final form, not could 
its recommendations for a regulatory 

regime to control ETS be accepted. In an 
administrative lawyer's terminology, the 
invalidated processes meant that the draft 
report could not provide a lawful 
foundation for subsequent administrative 
action. In order to reverse that outcome, 
the matter would have to be remitted to 
the working party who collectively would 
need to evaluate all the submissions and 
supporting documentation, whether that 
was undertaken personally by the 
members of the working party, or whether 
the members considered more complete 
summaries of all the material. That in turn 
would probably require a re-working of 
part of the report. At that point the draft 
report would again have to be issued for 
comment. Each of these steps would 
involve considerable cost and delay. 

Invalid action can be ignored. Indeed, it is 
possible that much administrative action 
is based on unlawful decision-making. 
That is, there would be countless 
instances in which decisions have been 
made peremptorily in the knowledge that 
proceedings are unlikely to ensue. 
However, to Ignore the unlawful status of 
a decision in a politically charged area of 

' government administration would be 
unwise. For example, it would have been 
foolish for the NH&MRC to accept the 
recommendations of the draft, relying on 
the comment by Finn J that invalidating its 
process implied no judgment on its 
science. Given the history of this matter it 
is certain that the Tobacco lnstitute would 
again have mounted a challenge to any 
such action. In any event, the litigation 
has exposed at least one weakness in the 
scientific findings, since it has thrown 
doubt on the assumptions that the studies 
apply equally to ,the workplace and the 
home. In those circurtstances, ~r the 
NH&MRC wished the integrity of the 
report to be beyond challenge, it would 
have no option but to take the harder 
route. 

Litigation strategy 

Finn J noted several times in his judgment 
that members of the working party did not 
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appear and give evidence about the 
processes adopted by the NH&MRC, nor 
of the extent of their consideration of the 
submissions. His Honour, therefore, 
applied a well-established evidentiary 
principle that a failure to adduce 
evidence, when evidence could be 
expected, implies t t ~ t  there is no positive 
evidence available. Whether the failure 
to call the members of the working party 
as witnesses was a deliberate strategy by 
the NH&MRC's legal advisers is 
impossible to gauge from the judgment. 
However, it may have been prudent for a 
representative of the working party or the 
NH&MRC to take the witness stand. The 
absence of evidence from those most 
intimately connected with the conduct of 
the inquiry worked to the disadvantage of 
the NH&MRC since it prevented the 
presentation of evidence which might 
have allayed Finn J's concerns about the 
processes. 

The second matter to note is the timing of 
the action. It was argued by counsel for 
the NH&MRC that the Tobacco lnstitute 
should not have been permitted to make 
the application because there had been a 
delay of some seven months between the 
release of the draft report and the 
application. That exposes an interesting 
anomaly in the procedures under the 
ADJR Act. An application for judicial 
review of a "decision" must be made 
within twenty-eight days of the notification 
of the decision. No such time limit is set 
for an application for review of 

In part, this may be due to the 
difficulty of pinpointing the time at which 
administrative activity culminates in what 
can be described as reviewable conduct. 
However. the time within which an 
application to review conduct is brought 
must still be reasonable and the court has 
a discretion to refuse to hear the matter. 

This aspect of the case raises matters of 
concern - matters of which Finn J was 
fully aware. In the Tobacco ~nstrtute case 
it could be argued that a "decision" in 
ADJR Act terms had been taken. The 
statutory extension of "decision" in ADJR 

Act subsection 3(3) to include the making 
of a report or recommendation which is a 
precursor to a final decision, would 
encompass the draft report required b j  
subsection 12(3) Publication of the draft 
report was the final phase in what his 
Honour characterised as the five-stage 
decision-makin~ leading to 
regulatory recommendations or guidelines 
to be given legal effect by state 
~egislation.~~ Yet the Tobacco lnstitute 
was permitted to mount an application for 
review on the basis of "conduct" not 
"decision" under the ADJR Act. 

Two things about that finding may be 
noted. First, the High Court has indicated 
that it is generally iriappropriate for a 
challenge to be made to conduct when 
the conduct has ripened into a decision. 
Thc rcason is that any defects in matters 
of procedure can be adequately 
canvassed in a challenge to a decision, 
since any antecedent steps leading to the 
decision will be exposed for examination 
during discussion of the decision.78 
Hence, as a matter of practicality, there is 
no need to rely on conduct in these 
circumstances. 

The second and more worrying element 
of Finn J's findings is that it opens the 
way for other litigants to avoid the 28 day 
time llmlt In the ADJR Act by challeng~ng 
the preliminary conduct rather than the 
final decision. Although his Honour took 
care to make findings which indicated that 
the delay was not due to any dilatoriness 
on the part of the Tobacco Institute - 
findings based on the negotiations which 
were under way between the parties 
during this period - that does not obviate 
the possibility that other litigants may 
choose to circumvent the time limits in the 
ADJR Act by acting in a similar fashion. 
Although the outcome may have been 
justified in the circumstances of the 
Tobacco lnsfitute case, the need for this 
course highlights the fact that the 
tlmellnes In the ADJR Act for seeking 
review of a decision may need to be 
revisited - at least if the existing time limits 
are not to be subverted. 
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Conclusion. 

A superficial conclusion which some 
might draw from this litigation is that 
despite the apparent rigour in the 
methodology required by scientists and 
lawyers, applying the processes of one 
discipline to the other is productive of 
angst for no discernible benefit. To those 
exposed to the lengthy and demanding 
judicial system, who were faced with an 
outcome which has apparently stymied 
the production of recommendations about 
a significant matter concerning public 
health, that belief may be 
understandable. Their response is one 
which is common to all faced for the first 
time with the demands for more stringent 
administrative process. If it could truly be 
said that the science of the report is 
impeccable then, it is argued, legal 
invalidation would be unwarranted. If that 
conclusion is correct, the exposure of the 
NH&MRC's processes to judicial review 
could be said to be an unnecessary 
exercise. 

In my view, however, that conclusion is 
unwarranted. The Tobacco Institute case : 
has exposed the magnitude of the 
legislative requirements for public 
consultation By doing so, it has alerted 
the NH&MRC and policy-makers to the 
demanding nature ot these requirements. 
Making the research body aware of the 
need to adopt more rigorous 
administrative procedures is a healthy 
development. Careful process does 
enhance good decision-making. In order 
to avoid a repetition of the litigation, the 
NH&MRC,is unlikely in the future to couch 
its advertisements or give undertakings in 
its correspondence which are ilnrealistic. 
It may choose, or have already chosen, to 
sharpen its procedures and to be more 
careful about defining its objectives and 
the methods it adopts for subsequent 
inquiries. That will benefit the public by 
alerting them to the ambit of inquiries and 
should prevent an undue burden being 
placed on the limited resources the 
NH&MRC has to conduct such inquiries. 

At the same time, policy-makers have 
been made aware that meeting the 
current statutory obligations, for example, 
to consider all public submissions and 
their attendant documentation, may 
impose too great a burden on the 
NH&MRC's limited resources. That 
realisation. in both instances, may lead to 
changes in practices and even legislative 
change. 

Further, it is not just inadequacy in 
process which has been exposed. The 
findings have cast doubt on the scientific 
propriety of transposing the scientific 
findings in relation to the effects of 
passive smoking in the home, to the 
workplace. In other words, the appllcatlon 
of lawful processes has indeed thrown 
doubt on the quality of the science in the 
draft report. 

Finally, the case has identified difficulties 
in applying the ground of failing to have 
regard to relevant matters, and the 
possible need to give further 
consideration to the time limits in the 
ADJR Act for applications for review. The 
litigation may have been painful and 
counterproductive at one level, but at 
another it has the potential to bring 
benefits not only to the public but to the 
administrative justice system, including its 
methods of conducting public inquiries, 
and to the national system for 
administering science research. 
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