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Thus, Tate JA went on to say that in Momcilovic: 

there was recognition that compliance with a rule of interpretation, mandated by the Legislature, that 
directs that a construction be favoured that is compatible with human rights, might more stringently 
require that words be read in a manner 'that does not correspond with literal or grammatical meaning' 
than would be demanded, or countenanced, by the common law principle of legality.37  

It can therefore be seen that the position adopted by Tate JA arguably goes beyond that 
previously stated by the Court, in that her Honour appears to consider that the effect of 
section 32 extends beyond the principle of legality.  While it is too early to remark on what 
effect her Honour's reasons for judgment have had on this discrete point, a number of 
preliminary observations can be made. 

Firstly, Tate JA's views on section 32(1) are in obiter.  Her Honour ultimately considered that 
the question of interaction between section 32(1) and the principle of legality 'does not arise 
here', and it was sufficient to treat section 32(1) as 'at least reflecting the common law 
principle of legality'.  Secondly, Tate JA's view appears to be drawn from the findings of only 
two judges of the High Court in Momcilovic.  Thirdly, Tate JA's view does not appear to be 
shared by other judges of the Court in this case or in Slaveski.  Fourthly, it could be said that 
Tate JA's view, in any event, provides section 32(1) with only a slightly strengthened effect, 
to 'more stringently require' that legislation be interpreted compatibly with human rights via 
methods which fall within ordinary principles of statutory interpretation.  How this would 
operate differently in practice remains to be seen.   

On a final and brief note as to the role of section 7(2), Tate JA adopted the same tentative 
approach as Warren CJ and Cavanough AJA.  That is, her Honour declined to follow the 
approach of Nettle JA in adhering to the Court's pre-Momcilovic findings (ie section 7(2) 
does not form part of the interpretation process under section 32(1)). 

Summary of discussion 

Based on the above discussion, the following points can be drawn from the Court's 
jurisprudence on interpreting legislation compatibly with Charter rights: 

• Following Momcilovic, the Court has equated section 32(1) - the interpretive provision - 
with the principle of legality (or in Tate JA's view, at least as broad as the principle of 
legality). 

• As section 32(1) amounts to an ordinary principle of statutory interpretation, its effects 
are fairly orthodox.  Slaveski v Smith is the leading authority on what is permitted under 
section 32(1) when interpreting legislation.  

• Whether section 7(2) has any role to play under section 32(1) remains unresolved.  The 
views of Warren CJ, Tate JA and Cavanough AJA indicate that the Court might 
ultimately reconsider its position, and find that a statutory provision which limits a human 
right will only be incompatible where the limit is not justifiable under section 7(2).  
However, the current position is that section 7(2) does not inform the interpretation 
process.   

• There is likely to be a renewed focus on the operation of the common law principle of 
legality and the common law rights which fall within its protection.  WBM provides a good 
example.  In that case, the Court considered common law rights under the principle of 
legality and human rights protected by the Charter side by side. 
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Steps for statutory interpretation 

Pulling these threads together, the steps to interpreting legislation in light of the Charter can 
be summarised succinctly.  The steps proposed below adopt the position taken by the 
Attorney-General and the Victorian Equal Opportunity and Human Rights Commission in 
respect of section 7(2). 

• Firstly, determine the meaning of the statutory provision applying ordinary principles of 
statutory construction.  

• Secondly, determine whether the statutory provision on its ordinary construction limits a 
human right protected by the Charter. 

• Thirdly, if the human right is limited, determine whether the limit is reasonable and 
demonstrably justified pursuant to s 7(2) of the Charter.  

• Fourthly, if the limit is not reasonable and demonstrably justified, seek to give the 
statutory provision a meaning that is compatible with human rights (unless the words of 
the statutory provision are clear and not capable of another meaning).  This meaning 
must be consistent with the purpose of the statutory provision. 

Conclusion 

The Court has in a relatively short period of time provided greater clarity to the lengthy and 
disparate findings of the High Court in Momcilovic.  However, as this paper has 
demonstrated, there are a number of aspects to be finally determined or further developed in 
the near future.  Nevertheless, the jurisprudence in its present state provides for a solid 
framework in interpreting statutes compatibly with human rights protected by the Charter. 

Postscript 

In August 2013, the Court handed down a further decision in relation to the Charter and the 
Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic).  In Nigro & Ors v 
Secretary to the Department of Justice,38 the Court (per Redlich, Osborn and Priest JJA) 
reiterated the observations made in Slaveski v Smith equating section 32(1) of the Charter 
with the principle of legality.  The issue of whether section 7(2) has any role to play under 
section 32(1) was again left unresolved by the Court.  Furthermore, the Court in obiter cast 
doubt on an issue which had not previously been fully considered by the Court, namely, 
whether section 32(1) could be applied so as to confine broadly-conferred statutory 
discretions, such that they can only be exercised compatibly with human rights. 
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THE CONSTITUTIONALISATION OF ADMINISTRATIVE 

LAW: NAVIGATING THE CUL-DE-SAC 
 
 

Daniel Reynolds* 

The constitutionalisation of administrative law is a topic that is difficult to get wildly excited 
about,1 yet perhaps the time has come to at least begin politely feigning interest in it. No 
other trend can be said to so comprehensively account for the impasse at which Australian 
administrative law now finds itself, with one scholar describing the Constitution as ‘the 
dominant influence upon judicial review of administrative action in Australia’,2 and another 
going further to claim that ‘our administrative law is now firmly a creature of constitutional 
legality’.3 This paper follows the approach used elsewhere4 of treating administrative law as 
simply the judicial review of administrative action, albeit a simplistic approach that has been 
cogently critiqued by some as idolising courts at the expense of equally valid alternative 
forums for administrative review5 (namely tribunals, ombudsmen and other dispute 
resolution options).6 Indeed, it has been argued – though far from universally accepted – that 
the growth of these other mechanisms has pushed judicial review to the periphery of 
administrative law,7 a trend that has only been quickened by the constitutionalisation of 
judicial review. In using the term ‘constitutionalisation’, I do not mean the entrenchment in 
the Constitution of modern principles through referenda8 but rather the judicial ‘freezing’ of 
common law doctrines by according them constitutional status so as to render them immune 
from alteration by parliaments and non-constitutional courts.9 

This paper explores the topic of constitutionalisation in three main parts. Part I gives a brief 
history of the constitutionalisation of administrative law, retracing especially the 
developments made in a series of cases beginning in the 1990s and culminating (so far) in 
the 2010 case of Kirk.10 Part II highlights the major issues emerging from this new 
constitutionalised administrative law, exploring amongst other things the centrality of 
jurisdictional error, the limits on qualitative judicial review, and the pervasive influence of the 
separation of powers doctrine. Finally, in Part III I attempt to provide a solution to this 
stalemate – or at least suggest a paradigmatic shift that might move others to solve it – the 
crux of which is a multidisciplinary approach employing the various modes of constitutional 
interpretation to achieve more desirable, or at least more flexible, doctrinal outcomes.        

I   A brief history of modern administrative law 

Pre-1970s: a common law genesis 

For the better part of a century before the statutory reforms of the 1970s, the Constitution 
was fully operational, including section 75(v) and the appearance of a structural separation 
of powers. Why, then, is the Constitution seen to have a central influence on administrative 
law today when in this early period it simply informed the development of the common law in 
a general sense? The best answer is that, though the Constitution informed administrative 
law jurisprudence even in its formative years, the courts’ focus during this time was on  
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adopting and elaborating core doctrinal concepts, such as jurisdictional and non-
jurisdictional error, natural justice,11 principles governing the exercise of discretion, and so 
on.12 These principles were firmly embedded in the common law13 rather than in any 
constitutional analysis and, indeed, ‘little progress’14 was made in the first period of the High 
Court’s life in resolving technical questions about remedies15 or the precise effect of section 
75(v) on administrative law. 

1970s and 1980s: the statutory era 

Prompted by the recommendations of the Kerr Committee,16 which argued that a more 
clearly delineated list of substantive grounds of review should be enacted in legislation,17 
Federal Parliament spent much of the 1970s and 1980s rewriting Australia’s administrative 
law. With the advent of the Administrative Decisions (Judicial Review) Act 1977 (Cth) 
(ADJR), judicial review was re-oriented from remedies to grounds of review and the 
availability of judicial review was redefined by reference to ‘decisions of an administrative 
nature made under an enactment’. The High Court appeared to be ‘in sympathy and in tune 
with the spirit of 1970s reforms’,18 abandoning in large part its technicality-centred reasoning 
for a more substantive, socially alert jurisprudence. This can be seen, for instance, in its 
keen interest in natural justice, or the battle lines drawn through the controversial new 
doctrine of legitimate expectations19 and,  more generally, the court’s activity during this time 
has been described (often pejoratively) as ‘judicial activism’.20  

In 1983, an amendment was made to the Judiciary Act 1903 (Cth) granting the Federal 
Court a statutory jurisdiction that mirrored the original jurisdiction conferred on the High 
Court for judicial review of administrative decisions.21 The system worked more or less 
harmoniously for the following decade, with the majority of administrative law litigation 
proceeding under the ADJR Act; however, by 1992, Parliament had taken the view that the 
Federal Court was exercising its judicial review jurisdiction in the context of migration 
decision-making somewhat over-zealously.22 In response, it created a cluster of merits 
review tribunals to assume some of the court’s caseload23 and, in 1995, limited the Federal 
Court’s jurisdiction to review of migration decisions generally.24 With Federal Court judicial 
review severely curtailed by the early 1990s amendments and the field of operation of the 
ADJR Act narrowed by judicial interpretation25 and legislative amendment,26 interest began 
to rekindle in the only avenue of judicial review to remain unaffected by the suite of reforms – 
the original jurisdiction of the High Court under section 75(v).27      

1990: Quin’s Case – the duty of courts is to declare the limits of executive power 

It is in this legislative context that we see the first of four cases that have most directly paved 
the way for the constitutionalisation of administrative law. Quin’s case28 is famous for all the 
wrong reasons, being a case which, on the facts, purported to deal with the issue of judicial 
tenure in the context of the overhaul of the outmoded Court of Petty Sessions; yet, in 
rejecting the plaintiff’s claim that, by reason of natural justice, he was entitled to be re-
appointed in the newly formed Local Court of NSW, Justice Brennan made a number of 
remarks which were rapidly to attain canonical status in Australian administrative law. Most 
memorably, he held that:   

The duty and the jurisdiction of the courts are expressed in the memorable words of Marshall CJ in 
Marbury v Madison29; ‘It is, emphatically, the province and duty of the judicial department to say what 
the law is.’ The duty and jurisdiction of the court to review administrative action do not go beyond the 
declaration and enforcing of the law which determines the limits and governs the exercise of the 
repository's power.30 

A number of points emerge from this Quin tessential dictum. First, Justice Brennan’s great 
insight was to recognise in Marbury v Madison a broader principle of the rule of law and to 
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apply that principle as the foundation of judicial review generally.31 Second, the focus of 
judicial review here is directed at the conduct of decision-makers rather than the effect such 
conduct may have on persons aggrieved by their decisions.32 Third, it is well-documented 
that Brennan J was already sceptical of doctrines like Wednesbury unreasonableness, it 
being too proximate for his liking to merits review and, in this sense, the judgment in Quin is 
simply the natural conclusion that had been impending for years prior.33 Fourth, and implicit 
in the above three points, Justice Brennan’s view is intimately connected with the notion of 
separation of powers; this theme will be of central importance in this paper. Finally, as 
Groves points out, it is noteworthy that though the judgment is replete with constitutional 
ideas, it is devoid of any references to the Constitution itself.34 Nonetheless, the groundwork 
for the cases to come was decisively laid at this point.  

2000: Aala’s Case – constitutional writs and jurisdictional error 

In Aala,35 the High Court entertained its first migration case in 15 years, brought under 
section 75(v) on the ground of want of procedural fairness.36 The judgment in Aala’s case 
essentially amounted to a repackaging of two key administrative law concepts; prerogative 
writs and jurisdictional error. Though prohibition and mandamus were already prerogative 
writs available at common law to restrain or compel certain executive actions, the High 
Court, in hearing a case brought explicitly under its original constitutional jurisdiction, 
rebranded these as ‘constitutional writs’. These writs, it held, had existed since 1900 to serve 
the constitutional purpose of ensuring Commonwealth officers remained within their 
jurisdictional limits.37 The reasons for this can best be summarised by the High Court’s 
desire to break with English tradition, intentionally disavowing the notion that the court might 
be exercising any monarchical power, and creating in the same breath a supposedly 
Australian family of writs that could be issued even against superior federal courts, and that 
had an explicitly constitutional basis.38  

As these constitutional writs could only issue when a Commonwealth officer exceeded 
jurisdictional limits, the other result of this reasoning was to firmly entrench jurisdictional 
error as the sole basis for section 75(v) judicial review.39 Cane accounts for the largely 
technical approach adopted by the court here as the result of a shift in the ‘ideological centre 
of gravity’ between the Mason Court and the Gleeson Court, in which a distinctly less policy-
oriented style of reasoning can be detected.40 So it was that jurisdictional error ‘came of 
age’,41 taking on a new life as the definitional threshold to be met before the High Court’s 
jurisdiction to grant remedies against the executive could be enlivened; this result clearly 
echoes Justice Brennan’s reasoning in Quin.  

2003: S157 – an entrenched minimum content of judicial review 

If Aala was concerned with the nature of judicial review under section 75(v), S15742 was 
concerned with its availability. Four years prior in Abebe,43 the High Court had upheld the 
constitutionality of legislative reforms in the 1990s designed to limit the Federal Court’s 
jurisdiction to undertake judicial review of migration decisions, inadvertently revitalising in the 
process its own jurisdiction to hear such cases.44 In S157, the High Court drew a line in the 
sand with respect to privative clauses, holding that there existed a constitutionally 
entrenched minimum standard of judicial review that Parliament could neither abrogate nor 
limit.45 Again, this case builds on the logic of its predecessors, but it goes a step further to 
declare judicial review a constitutionally guaranteed right, this is perhaps the most pivotal 
moment in the constitutionalisation of administrative law. 
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2010: Kirk – an integrated federal constitutional administrative law system 

What S157 did for Federal judicial review, Kirk46 did for state judicial review. The effect of the 
judgment was essentially to import the doctrines expounded over the past two decades at 
the federal level to the state context and, in the process, create an integrated and unitary 
common law of judicial review applicable to all Australian jurisdictions. While previously it 
had been open to state parliaments to enact privative clauses precluding judicial review of 
executive action,47 that position was reversed with the finding that there exists a 
constitutionally entrenched minimum level of judicial review at the state level. 48  Chapter III 
and section 73(ii) of the Constitution are predicated upon the continuing existence in each 
state of a ‘State Supreme Court’.49  A defining characteristic of such a court is, following 
Quin, its supervisory jurisdiction to ‘enforce the limits on the exercise of State executive and 
judicial power’.50 Finally, no parliament could therefore enact legislation that would alter the 
character of a State Supreme Court such that it would cease to meet the constitutional 
description.51  

The judgment in Kirk was well-received, winning ‘unmitigated admiration’52 from 
commentators who praised it for establishing a constitutional symmetry between the two 
species of judicial review (Federal and state), for filling a significant gap in the integrated 
character of the Australian judiciary,53 and for strengthening the proposition that there is ‘one 
common law of Australia’.54 Yet Kirk has its detractors; Basten JA argues that the second 
limb of its argument – which characterised the supervisory jurisdiction of a federal court as a 
‘defining characteristic’ of a ‘State Supreme Court’ – rests on dubious logic,55 which perhaps 
went unnoticed amidst the widespread enthusiasm for Kirk’s result. In any case, one thing 
that is clear from the literature is that the decision in Kirk is unlikely to be overruled any time 
soon – nor is the constitutionalisation of administrative law likely to be undone. 

II   The issues with constitutionalisation 

The status quo 

It is now the case that judicial review is no longer anchored in the developing common law 
but in ‘the fairly rigid Australian constitutional structure’.56 This is seen by some as simply the 
natural and inevitable conclusion of our having a written constitution to begin with,57 while 
others worry that the Constitution will only continue its hegemonic advance, Spigelman 
suggests that another domain ‘on the cusp of being constitutionalised’ is the structure of 
state constitutions.58  

Stephen Gageler has described the post-Kirk state of affairs as a ‘grand and elegant 
constitutional scheme; a new paradigm’.59 As a recently appointed High Court judge, his 
view should be of particular interest to administrative lawyers,60 yet though he has written 
extensively on the topic, it is remarkably difficult to detect in his tone a clear stance for or 
against the trend; at best it may be said that his Honour appears to admire the strength of 
the reasoning behind the present incarnation of judicial review,61 while at the same time 
highlighting – often almost clinically – its latent flaws, such as its clear ‘ultra vires’ focus62 
and its non-conformity with international counterparts.63  

Others are more overt in their criticism.  Daryl Williams (the then Commonwealth Attorney-
General) denounced the constitutionalisation of judicial review as impeding the ‘efficiency, 
effectiveness and accessibility of justice’,64 with Cane concurring – before Kirk – that our 
present system is complex and technical,65 and is rendered all the more so by the 
‘unattractive spectre of a trifurcation of Australian administrative law into common law, 
statutory and constitutional regimes’.66 Taggart has famously lamented the exceptionalism of 
our judicial review67  – or in the alternative, the ‘Australianisation of our law’68 (with its 
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charming ‘tinge of jingoism’)69 – arguing that our rigid separation of powers, 70 our lack of a 
bill of rights,71 and our commitment to ‘bottom-up’ reasoning72 have combined to isolate 
Australia from other English-speaking democracies. While this view itself is not immune from 
critique – Poole, for instance, notes that the human rights impetus behind developments 
abroad is ‘not likely to produce anything like a normatively unified jurisprudence’ - why lose 
sleep about our isolation from it? 73  Taggart’s article remains highly influential six years after 
its publication, and its main concerns inform much of the following analysis.     

Jurisdictional error 

Having considered general reactions to the constitutionalisation of administrative law, a 
specific bugbear identified is jurisdictional error.74 Jurisdictional error is now the ‘central 
unifying principle of administrative law’,75 yet uncertainty still abounds about what precisely it 
is and how exactly it works. The usual objection is that it is a ‘conclusory label’,76 describing 
simply a mode of stating a conclusion without providing any useful guidance about how to 
arrive there.77 John Basten rebuts this with the pithy explanation that to acknowledge an 
error as jurisdictional is simply ‘to identify its consequence as invalidity’, and that the 
reasoning used to get there is ‘neither exotic nor esoteric’.78 The process, he continues, has 
two steps: the scope of the statutory power is determined and the ‘essential common law 
features which impose legal constraints on the power’ are applied.79 It is the second part of 
this approach that is usually objected to, as it exposes jurisdictional error not as ‘a 
metaphysical absolute’ but simply the expression of ‘the gravity of the error’,80 and because 
finding such an error is an inescapably value-laden exercise, guided by questions of degree, 
and all the while the term purports to be a stark binomial descriptor.81  

Further, the specific grounds on which jurisdictional error can be found are not settled, with 
Kirk holding that it is ‘neither necessary, nor possible, to attempt to mark out the metes and 
bounds of jurisdictional error’.82 Even the existing grounds are supposed to be imprecise, 
with Groves disparaging their ‘obscure [and] malleable’ nature.83 That author notes that 
judicial findings of jurisdictional error have little value because of ‘the vague and context-
dependent process by which limitations and duties are implied’;84 this comment is particularly 
relevant now given that the entire doctrine of jurisdictional error has effectively been 
transplanted to another new context: the Constitution. Nobody seems to know whether the 
scope and nature of jurisdictional error in its constitutional guise is the same as in its 
traditional conception.85  This is a matter for the High Court to decide.86  

Qualitative judicial review 

I use ‘qualitative judicial review’ as an imperfect catch-all term to refer to the merits branch of 
any of a number of dichotomies: merits/legality, substance/process, and policy/law.87 
Aronson conceives of the dichotomy as being between ‘rules that seek to prescribe the 
things that an administrative decision-maker can do, and rules that seek to control how the 
decision-maker is to go about doing those things’;88 yet, to an extent, both of these – which 
deal with power and procedure respectively – are covered by the procedural law that the 
High Court has been more or less comfortable with since Quin.89 Qualitative judicial review 
goes further, embracing considerations of what the decision-maker should do, and here we 
see clearly our legality-centric constitutionally-informed judiciary actively eschewing any 
such considerations 90 – ‘to the judges the law; to the others the merits’.91  

Some argue that this distinction is not only undesirable but also meaningless, as there is no 
‘bright line’ between merits and law, leaving many considerations in the grey area between 
them.92 Murray Gleeson – amongst others – retorts that the difference between the two ‘is 
not always clear-cut; but neither is the difference between night and day. Twilight does not 
invalidate the distinction between night and day’.93 This may be so, but still there is 
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consternation that the merits/law distinction is now seen to be policed too legalistically in our 
constitutional context, especially when the very inquiry said to be heretical in administrative 
law is ‘undertaken on a daily basis in the District Court.’94     

Separation of powers 

What exactly is so constitutional about the taboo on qualitative judicial review? The orthodox 
response is now that such a prohibition is mandated by the constitutional doctrine of 
separation of powers, underpinned by the rule of law?95  Anthony Mason has said that 
separation of powers has had ‘a stronger influence on Australian public and administrative 
law, especially judicial review, than it has on English, Canadian and New Zealand 
administrative law’,96 and he is not the only former Chief Justice to note the comparatively 
hard-edged nature of the Australian version of this doctrine.97 The doctrine is a two-way 
street: on the one hand, the High Court has ‘enthusiastically enforced… the separation of 
judicial power’,98 striking down any legislation that purports to intrude over the dividing line. 
The trade-off is that the Court has had to show considerable restraint in enforcing anything 
that is not law, relinquishing policy and merits to Parliament and to the Executive.99  

There are overlapping rationales for this. Perram argues that the implied purpose of the 
separation of powers is to prevent the court from usurping the role of decision-maker, with 
judicial review thereby reduced to a structure that simply ensures there is no excess of 
authority.100 Drummond, evidently on the other side of the two-way street, suggests that the 
doctrine serves to preserve judicial independence,101 with the consequences for judicial 
review being necessary collateral. Sackville sees the doctrine as a safeguard of effective 
democracy, as the High Court’s supremacy in the trifecta is well-established by virtue of its 
reserved right to have the final say on the constitutionality of legislation. Since this is an 
inherently counter-majoritarian power of the court,102 he continues, a carve-out of purely 
executive/legislative authority is needed to ensure any meaning in the distinction.103 
Whatever the justification, it is clear that the doctrine has had an extremely pervasive 
influence on the state of our judicial review. 

Specific grounds of review 

Grounds of review that are explicitly substantive in content have received short shrift in 
recent decades in the High Court. A clear example is Wednesbury unreasonableness104 – 
which allows judges to overrule exceptionally unreasonable decisions – and although it has 
not been explicitly expunged from Australian law just yet,105 many consider that the ground 
of review has been heading for the grave for a while, and is now simply awaiting a 
Wednesburial106 (that said, a recent case107 upholding reasonableness as a ground of 
judicial review may have now reversed this tide). Proportionality review appears to be in a 
similar predicament,108 though unlike Wednesbury unreasonableness it has never been 
much endorsed in Australia,109 and today exists only in a limited sense, being confined to 
contexts where statutory Charters of Rights apply110 (such as Victoria and the ACT). A third 
merit-driven ground of review so far unused in Australian law is Michael Kirby’s proposal to 
allow judges to overturn decisions that manifest ‘serious administrative injustice’.111 Groves 
perceives a dissonance between, on the one hand, Kirby’s reliance on section 75(v) in 
defending the need for this ground and, on the other, the apparent absence of legal principle 
informing its use, arguing that such a doctrine would simply be a ‘cloak for the imposition of 
subjective judicial impressions rather than legal doctrine’.112 This perhaps demands too 
much of a nascent doctrine, which could be developed along more principled lines over the 
course of its life, but Groves’ concerns about the qualitative aspect of this form of judicial 
review are certainly in keeping with the theme here. 
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Things start to get a little more vexed where grounds of review straddle the substantive-
procedural divide. A classic example is natural justice, to which  Lam expressed a strong 
reluctance to ascribe any substantive meaning. The consequence is113 that the doctrine was 
‘effectively stillborn’114 and now exists purely in a procedural sense.115 Similarly, the principle 
of legality has been controversial but, again, only insofar as it requires judges to construct 
common law values that must be adhered to in the exercise of ‘broadly expressed 
discretions’.116 To finish on a highly paradigmatic example,117 the doctrine of legitimate 
expectations has traced clearly the contours of our judiciary’s aversion to enforcing 
substantive requirements in administrative decision-making. 118 Though it received wholesale 
acceptance in the United Kingdom in Coughlan’s case,119 it was doused and rejected in Lam 
on the ground that such an expectation must not be allowed to require any substantive 
result;120 and again, the legality-focused counterpart of this doctrine, ‘procedural legitimate 
expectations’, was allowed to subsist. Justice Brennan has been a stern opponent of this 
doctrine, though it is interesting to note that his primary issue with legitimate expectations is 
its grounding in the subjective disappointment of an individual, rather than on its substantive 
content per se.121 Could the door still be open for the emergence of more carefully 
formulated substantive grounds of review that overcome the flaws in the above proposals? 
Alternatively, is there a way that we can challenge the merits/law dichotomy that limits these 
grounds of review?  

III   Possible solutions  

Legislative possibilities 

Though not the focus of this paper, I acknowledge that there are potential legislative 
solutions to the issues discussed above. Gageler suggests that substantive fairness could 
be reintroduced into our judicial review through the enactment of ‘some code or charter of 
administrative rights and responsibilities’ or some new Part of the Acts Interpretation Act 
1901 (Cth) that necessitates substantive minimum requirements in administrative decision-
making.122 There is some force to these suggestions, especially in that they would operate 
neatly within the present framework, in which judicial review is guided solely by questions of 
legality, as indeed it is hard to dispute the legal correctness of enforcing the requirements of 
enacted legislation. Yet the usual hindrances to law reform apply: Parliament would need to 
muster support for what would be a highly technical piece of legislation of almost no interest 
to voters. Further, Sackville’s comments about judicial supremacy also apply,123 as the 
legislation could be vulnerable to invalidation on grounds of, for instance, section 75(v) 
inconsistency. Yet it is hard to believe that the High Court’s commitment to legalism so 
greatly trumps its deference to Parliament that it would not at least require very compelling 
reasons to deem such legislation unconstitutional.  

Rethinking modes of constitutional interpretation 

The main argument of this paper is that reform could just as conceivably come from the 
judiciary itself, and that this may even be preferable, as it would fix the problem at its source. 
I suggest that many of the problems inherent in the constitutionalisation of administrative law 
can be overcome by a rethinking of the modes of constitutional interpretation available to 
judges.  

Available modes of interpretation 

It is remarkably uncontroversial that the current High Court approach to legal reasoning is a 
formalistic one.124 Goldsworthy summarises it as a ‘devotion to legalism’;125 Taggart 
attributes this to the influence of Sir Owen Dixon,126 whose ‘strict and complete legalism’127 is 
‘still much admired and emulated in Australia’;128 Pierce concurs that the status quo is a 
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reversion from the legal realism of the Mason Court to the formalism of the Dixon Court;129 
Kirby agrees130 that the Court’s common law approach has stagnated to the point of being so 
particularist as to lack any underlying principles;131 Varuhas conceives the issue as a 
preference for ‘bottom-up’ reasoning (which centres on rules and prioritises legal certainty) 
over ‘top-down’ reasoning (which emphasises guiding principles and broader justice 
considerations),132 and both Keith Mason133 and Matthew Groves134 use this terminology in 
reaching the same conclusions. Last but not least, Gageler characterises the trend as a 
return to pre-1970s incrementalism, 135 fuelled by the ascendancy of the ‘ultra vires’ school of 
thought over the ‘natural law’ school of thought.136 The consensus is overwhelmingly clear 
that the current High Court approach to legal reasoning is a formalistic one.  

In the context of constitutional interpretation, however, there is more than one approach that 
can be taken.137 I do not advocate that any one mode is superior to another, nor do I seek to 
justify any mode on theoretical grounds.138 I  simply argue that judges should be cognisant of 
the available options, of which there are between four and eight, depending on whom you 
ask. For present purposes, they can be categorised broadly into: textual argument, historical 
(or originalist) argument, implications from constitutional structure, and arguments based on 
precedent.139  

Textual arguments focus on the words of the text and attribute to them the meaning they 
naturally bear.140 The subjective intentions of the framers are irrelevant here,141 as 
contextual evidence is relevant only insofar as it helps to ascertain ‘the original public 
meaning’142 of the words themselves.143 Following Engineers,144 a judge in this mode will 
simply give the words of the Constitution their ‘natural’ or ‘ordinary’ meaning, leading some 
to refer to this mode as ‘literalism’.145  

Originalism goes one step further, parsing the text and contextual evidence in an attempt to 
deduce the ‘purpose or understanding of the Constitution’s framers’.146 This mode allows 
reference to the Convention debates,147 but tends to fall short of searching for any 
‘subjective beliefs, hopes or expectations’ of the framers, 148 typically proceeding instead 
under the guise of ‘textual originalism’149 which seeks to locate the original understanding of 
the text itself as evidenced by historical documents.150  

Structuralism is a different beast again. At its most straightforward, this mode draws 
inferences from the structure of the constitutional text or a combination of provisions.151 In its 
more advanced form, structuralism draws conclusions from the ‘nature of aspects of the 
system of government for which the Constitution makes provision’.152 The strength of this 
mode is said to lie in its consideration of the Constitution as a coherent whole, while its 
weakness is in its essentially inferential nature.153  

Finally there are arguments based on precedent, a mode which has been described as 
applying ‘constitutionally relevant principles, rules or ideas derived from previous authorities 
in accordance with common law method[s]’.154 Within this mode we find a whole family of 
methods of reasoning – doctrinal,155 prudential,156 ethical,157 comparative international158 – 
and McHugh J has argued that this mode is ‘consistent with the notion that our Constitution 
was meant to be an enduring document able to apply to emerging circumstances while 
retaining its essential integrity.’159 This mode is especially strong in its ability to adapt to 
unforeseen circumstances,160 its allowance for the constitutional system to evolve,161 and its 
ability to fill in the gaps where there are ambiguities in the Constitution;162 its weakness, on 
the other hand, is in its potential for unmitigated judicial activism.163 This risk can be 
overstated though,164 as some very sensible suggestions have been made about how to 
maintain an acceptable minimum level of ‘judicial legitimacy’165 in such reasoning,166 for 
instance by requiring that any given judge remain consistent in approach,167 thereby 
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avoiding the situation where the judiciary is seen as justifying subjectively chosen outcomes 
under the banner of whichever mode of reasoning most lends it credibility.168  

Using the whole toolkit 

Given the many options available, there is no reason to suggest that the present mode of 
interpretation is in any way permanent169 or even necessary.170 On the contrary, modes of 
constitutional interpretation tend to come in and out of fashion,171 and often there can be 
staunchly divided views on the topic even within the same High Court.172 What can be said 
for certain is that there is no ‘right answer’ to interpretation,173 and that even though several 
commentators argue (perhaps a touch pessimistically) that it is unlikely the Court will do 
so,174 it is open to the High Court to depart from previous approaches and even 
authorities.175  

Reinterpreting the separation of powers doctrine 

Beyond the fact that the separation of powers doctrine can have undesirable consequences 
in the context of judicial review, the doctrine itself is riddled with flaws at a theoretical level. 
First, as mentioned earlier, there is no bright-line distinction between merits and law that can 
serve to clearly define the ‘province and duty’ of the judiciary;176 rather the boundary is 
‘porous and ill-defined’.177 This is all the more apparent when one considers that the 
distinction is almost obliterated in the context of the separation of legislative and executive 
power,178 a normally unnoticed black hole in the doctrine. Second, it is difficult to justify why 
the doctrine should have been transplanted to the state context in Kirk, given that the various 
state constitutions do not adopt an entrenched separation of powers themselves.179  

Most importantly however, the historical support for the doctrine is in fact quite fragile,180 with 
the Convention debates offering ‘little evidence’ that the framers intended such a doctrine to 
be implied.181 Wheeler explores this in detail, arguing that while sections 1, 61 and 71 are 
capable, textually speaking, of supporting a legally enforceable separation of powers 
doctrine,182 this is not the necessary conclusion.183 She attributes the pervasiveness of the 
assumption to the writers Quick and Garran, who at a very early stage suggested that ‘the 
distinction is peremptory’,184 yet on an analysis of the debates, Finnis shows that ‘[the 
framers] regarded the Constitution as incorporating an institutional, as opposed to abstract, 
theory of separation of powers’.185 Nowhere in the debates is there any real discussion of the 
doctrine at an abstract level, yet today it is taken for granted that this was the solemn and 
indisputable intention of the framers.    

Reinterpreting section 75(v) 

We can apply a similar analysis to section 75(v) of the Constitution. The section is not an 
easy one to interpret, and two immediate hurdles present themselves. The first is that 
section 75(v) simply names remedies for which the High Court’s supervisory jurisdiction is 
available but says nothing about the grounds of review that lead to those remedies,186 the 
usual assumption being that the common law will provide the grounds.187 The second hurdle 
is that section 75(v) names three forms of relief: writs of mandamus, writs of prohibition and 
claims for an injunction, yet neglects in the process a number of other remedies that also 
existed in 1900, such as quo warranto, certiorari and habeas corpus.188 It is important to 
proceed cautiously in reading too much or too little into the specific remedies named, as on 
the one hand, there appears to have been an assumption at the Convention debates that 
other remedies could issue regardless as remedies ancillary  to the exercise of original 
jurisdiction189 but, on the other hand, the particular remedies here all have an especially 
judicial review theme, suggesting that they were quite deliberately selected. It is by dint of 
this section that jurisdictional error is said to be entrenched.       
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Must jurisdictional error be retained? 

Four arguments suggest that it may be possible to do away with the constitutional 
entrenchment of jurisdictional error as the sole basis for judicial review. First, there is the 
observation mentioned above that section 75(v) says nothing about grounds, yet 
jurisdictional error is a grounds-based discourse; Taggart argues that this sleight of hand is 
somewhat unconvincing190 and that the unnecessary retention of jurisdictional error 
contributes to the ‘often Byzantine quality of much of the Australian judicial and academic 
analysis’.191 Second, it is not a foregone conclusion that section 75(v) was intended to 
entrench a right to judicial review. The section is said to have been included for three 
purposes: a ‘safeguarding of High Court jurisdiction’ purpose (in response to Marbury v 
Madison),192 a federalism purpose, and an accountability purpose.193 While the 
accountability purpose is the one relied upon to defend the entrenchment of a right to judicial 
review,194 Stellios shows that this purpose played a relatively minor part in the Convention 
debates,195 the framers being much more interested in ensuring the High Court’s universal 
jurisdiction than in entrenching any corresponding right to secure relief from it. Third, it has 
been argued that jurisdictional error is constitutionally mandated because of the lack of a writ 
of certiorari in the section 75(v) list of remedies,196 yet the above acknowledgement by the 
framers that certiorari could issue as a remedy ancillary to the others robs this argument of 
some of its force.197 Finally and most relevantly, it is not at all clear in the new constitutional 
context of judicial review that jurisdictional error must still be the central unifying concept of 
the field. Just as the rebranding of prerogative writs to constitutional writs accompanied a 
rethinking of the content of those remedies,198 the new terminological context in which 
jurisdictional error now finds itself surely necessitates a fresh analysis,199 ‘rather than 
[remaining] in terms of the inheritance of the common law’.200 This is all the more so given 
that jurisdictional error is typically understood as the outcome of a process of statutory 
interpretation,201 which sits awkwardly with its elevation to a constitutional norm that sits 
above legislation.       

Can jurisdictional error be expanded? 

Alternatively, if jurisdictional error cannot be toppled, we should at least consider how it can 
be improved. Gageler has described the concept as a protean one,202 as it appears to be in 
a constant state of flux; this capacity for change may yet redeem the concept. As we have 
seen, the plurality in Kirk203 went to great lengths to stress that the categories of jurisdictional 
error are not closed, which means it is still within the High Court’s power to attribute a 
substantive meaning to the expression.204 This is precisely what was done (or attempted) 
during the 20th century,205 yet as we have seen, the creation of new categories of 
jurisdictional error is fraught with danger, with many of the past categories now demoted to 
historical relics. It is important that judges only expand the concept responsibly – as their 
decisions in this regard will be incapable of correction by the legislature206 – and that they 
are careful in extending the grounds only in credible directions capable of attracting 
wholesale support from other present judges and their future successors.207 Ways in which 
this might be done are through so-called ‘variable intensity’ grounds of review,208 or by 
providing a potential new ground through the requirement of ‘justification of reasons’209 
which, though procedural in nature, would ensure a higher quality of decision-making and a 
culture of justification,210 both of which Taggart (and friends) view as agreeable outcomes.      

IV   Conclusion 

The constitutionalisation of administrative law is profoundly changing the way our 
accountability system operates. The trend has limited the scope for qualitative judicial review 
in that it entrenches jurisdictional error, underpinned by the separation of powers, as the 
unifying feature of administrative law. This in turn has been characterised as a result of the 
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‘formal’ style of reasoning prevalent in the current High Court.  I have proposed the use of 
alternative modes of interpretation in its place as a way to circumvent the ‘dead end’ 
conclusions at which we are arriving. 

The foregoing analysis is not intended to be a comprehensive roadmap to how we might 
deal with the challenge of the constitutionalisation of administrative law, it is simply an 
appeal for us to move beyond the fatalism implicit in much of the analysis to date, and 
actively to seek new interpretive approaches that might tackle the issues of jurisdictional 
error, the prohibition on qualitative judicial review, and the technical and remedy-focussed 
nature of section 75(v). There is an endless variety of ways in which this could be done.211 
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