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tion Program, represents a significant dilu-
tion of the position he put forward in Octo-
ber 1985. This was a set of recommendations
which proposed two categories for conserva-
tion purposes, in the first of which he recom-
mended that no logging or forestry operators
be permitted, and in the second, that logging
should only occur in accordance with con-
ditions specified by the Australian Heritage
Commission in consultation with appropri-
ate authorities.

A potential problem with the proposal for
a negotiated solution between the Common-
wealth and the States for rainforest conserva-
tion is the rapidly diminishing quantity of
wilderness rainforest left in Australia to be
preserved. For example, according to the
Wilderness Society, the taking of such a long
term view would result in the destruction of
the small pockets of wilderness left in the
Daintree Rainforest, all accessible parts of
which would be logged by the end of 1986. Of
course ‘wilderness’ means a natural environ-
ment unchanged by commercial or other ex-
ploitation. Whether or not the National
Rainforest Conservation Program will be
seeking to conserve remaining wilderness
pockets of rainforest untouched is not clear
from the statement made by Mr Cohen on 25
August 1986 which did not address this issue.
Mr Cohen said that while details of the pro-
grams were being discussed with State
agencies and organisations, key elements
would include ‘assistance to the States to in-
crease the holdings of rainforest of high con-
servation significance in national parks and
to improve and supplement the planning and
management of rainforest parks and re-
serves’. He went on, ‘I regard the develop-
ment of the tourism potential of rainforest as
a particularly important aspect of this pro-
gram, especially in the economic sense’. The
place for wilderness in all this is unclear.

constitutional commission
Kerr: I'm pulling my Vice-Regal weight, a-a-a-a-
ah!
Queen: He ought to be opening a fete, a-a-a-a-ah!

Mal: He’s read his Constitution.
Gough: And called for dissolution.
Queen: I dare say it is Our responsibility — No
wait! I think Australia’s a democracy!
We should not like to interfere — our role
was never very clear.
Most amusing, ah ha ha.
So confusing, ah ha ha.
Very funny, ah ha ha.
What’s Khemlani?
‘Il Dismissale’, The Gillies Report

current work. The Constitutional Com-
mmission’s investigation of the possibility
and nature of changes to the Australian Con-
stitution is well under way. The Commission
has now produced 7 Background Papers.
Each of the 5 Advisory Committees has also
produced Issues Papers.

background papers. The Background
Papers canvass arguments for and against re-
form of the Constitution in the following
areas:

® the power of the Federal Parliament to
legislate in respect of defamation;

® extension of the term of Parliament;

® simultaneous elections of the House of
Representatives and Senate;

® nexus between the number of Senators
and the number of members of the
House of Representatives;

® interchange of powers between the
Commonwealth and States;

® outmoded provisions of the Constitu-
tion; and

® qualification of Members of Parlia-
ment.

In all of these areas except for the nexus be-
tween the Senate and the House of Represen-
tatives, the Commission advances tentative
views for reform of the Constitution.

defamation. The Commission’s Back-
ground Paper points out that there are 8 dif-
ferent laws covering defamation in the States
and Territories. In 1973 the first meeting of
the Australian Constitutional Convention in



Sydney forwarded to Standing CommitteeC
of the Convention in Sydney the topic of a
reference of power to the Parliament of the
Commonwealth on the subject of defama-
tion. In 1974, the Standing Committee agreed
to recommend to the Convention that

® the subject of defamation was of
national concern and

® should be referred to the Common-
wealth by the States, or, failing that,
given to the Commonwealth by Con-
stitutional amendment.

The meetings of the Convention in Mel-
bourne in 1975 and in Hobart in 1976 adop-
ted this recommendation. The Constitutional
Commission has formed the provisional view
that the Constitution should be altered to
confer the power to make laws with respect to
defamation on the Parliament of the Com-
monwealth.

term of parliament. The Commission’s
Paper points out that only four of the world’s
popularly elected Governments have three
year terms: those of Australia, New Zealand,
Sweden and Thailand. In Australia itself,
New South Wales, Tasmania, Victoria and
the Northern Territory have four year terms
for their Lower Houses.

The proposal to extend the term of Parlia-
ment has been supported by the 1929 Royal
Commission on the Constitution, the Reid
Committee of Review into Commonwealth
Administration in 1982 and the 1983 Consti-
tutional Convention held in Adelaide. The
Commission has formed the provisional view
that the Constitution should be altered to ex-
tend the term of the Parliament to four years.

simultaneous elections. There is no require-
ment in the Constitution that elections for
half of the Senate must be held at the same
time as elections for the House of Represen-
tatives, even though the theoretical term of
Senators at six years is double the theoretical
term for Members of the House of Represen-
tatives. Up to 1953, 19 out of 20 federal elec-
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tions were simultaneous. However since that
date, only half of the 18 elections have been
simultaneous.

A proposal for simultaneous elections was
made by the Joint Committee on Constitu-
tional Review in 1959 and by the Australian
Constitutional Convention in 1976 and 1983.
Three referenda have been held on the issue,
in 1974, 1977 and 1984. The proposal was re-
jected on each occasion. Although in 1977
and 1984 a majority of electors supported it,
the requisite majority in four out of the six
States was not obtained.

The Commission’s Background Paper
notes the arguments in favour of the proposal
(for example, that it would reduce the num-
ber of elections, result in large savings and
increase the accountability of the Senate) and
the disadvantages (that it may reduce the
power and independence of the Senate). The
Commission has formed the provisional view
that the Constitution should be amended to
achieve simultaneous elections by making
Senators’ terms equal to twice the term of the
House of Representatives.

nexus between the Senate and the House of
Representative. At present, s 24 of the Consti-
tution provides that the number of members
of the House of Representatives, must be, as
nearly as practicable, twice the number of
Senators.

There have been proposals for breaking
this nexus.

® In 1959, the Joint Committee on Con-
stitutional Review recommended that
the nexus be broken and the number
of Senators and Members of the
House of Representatives determined
by Parliament.

® A referendum to implement such a
proposal was defeated in 1967, with
New South Wales being the only State
to vote in favour.

® The 1976 Hobart Constitutional Con
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vention recommended that the nexus
be broken.

® A bill for a referendum to break the
nexus was introduced into the Senate
in October 1983 by Australian Demo-
crat Senator Michael Macklin.

® The Structure of Government Sub-
Committee recommended the break-
ing of the nexus to the 1985 Brisbane
Constitutional Convention subject to
certain conditions. The most interest-
ing of these was that the present value
of a Senator’s vote in relation to that
of a Member of the House of Repre-
sentatives at joint sittings of the two
Houses should be preserved despite
the breaking of the nexus. This would
obviously be important if the present
provisions for breaking a deadlock be-
tween the two houses were to remain.

® The Commission’s paper outlines
ways in which the nexus might be
broken as well as a number of argu-
ments for and against doing so. One
argument in favour of breaking the
nexus is that it is unnecessarily rigid
and removes flexibility from the
Parliament. The arguments in favour
of retaining the nexus are the possibil-
ity of a reduction of the Senate’s pres-
tige if the nexus were to be broken,
protection of the interests of the less
populous States, a safeguard against
unnecessary increases in the number
of Parliamentarians and preservation
of the voting strength of the Senate at
joint sittings.

The Commission has not formed a view in
favour of or against breaking the nexus.

interchange of powers. The Constitution at
present contains a power for a State to refer a
power to the Parliament of the Common-
wealth. However, some uncertainty sur-
rounds this power. For example, it is uncer-
tain

® whether a State retains power to legis-

late on a matter which it has referred
to the Commonwealth,

® whether a reference may be made sub-
ject to conditions as to its exercise or
duration, and

® whether the referral can be revoked.

Although judicial decisions seem to indicate
that a State does retain power to legislate and
can make a reference subject to conditions or
revoke it, an amendment would remove the
ambiguity. On the other hand, the Parliament
of the Commonwealth cannot authorise State
Parliaments to exercise powers which are ex-
clusively vested in the Commonwealth
(power to levy excise duty and to legislate
with respect to certain Commonwealth Gov-
ernment Departments and ‘Commonwealth
places’). The Commission’s Background
Paper points out that a complex series of
pieces of legislation is necessary to allow
State criminal laws to apply to post offices,
which are Commonwealth places and there-
fore entirely within the jurisdiction of the
Federal Parliament.

A proposal for interchange of powers has
been approved by various meetings of the
Constitutional Convention although a refer-
endum on interchange of powers was re-
jected on 1 December 1984. The Commission
has formed the provisional view that there
should be clear provision in the Constitution
to enable State powers to be referred exclu-
sively or non-exclusively to the Common-
wealth, with a power to subject the reference
to conditions and to revoke it, and to enable
the Commonwealth to refer ‘exclusive’ pow-
ers to the States.

outmoded provisions of the constitution.
The Commission has identified four cate-
gories of provision which should be removed
from the Constitution to produce a more
readable, relevant and simple Constitution.

First, the Constitution contains provisions
whose purpose has been spent. For example,
sS provides that the Parliament shall be sum-
moned to meet not later than six months after



the establishment of the Commonwealth.
There are other such provisions covering
such topics as the number of members in the
first Parliament, transfer of officers who were
at the establishment of the Commonwealth in
a State public service to the Commonwealth
Public Service and arrangments for the trans-
fer of customs and excise powers from the in-
dividual colonies to the Commonwealth.

Secondly, there are provisions which were
specified to operate for a fixed number of
years or until the Commonwealth legislated
to terminate their operation.

Thirdly, there are provisions which are
now accepted as being obsolete relating, for
example, to a putative role for the Queen in
the legislative process.

Fourthly, there is a transitional provision
covering the alteration in the method of fill-
ing casual vacancies in the Senate. In 1977, a
referendum was passed to ensure that, when
a State Parliament appoints a Senator to fill a
casual vacancy, that Senator should be from
the same party as the Senator being replaced.

The Commission has adopted the pro-
visional view that the outmoded and ex-
pended provisions of the Constitution should
be removed.

qualification of members of parliament.
There are provisions in the Constitution
which cover both the qualification of people
to be members of Parliament and the factors
disqualifying people from being members of
Parliament. The criteria for qualification can
be and have been modified by the Federal
Parliament. However, the provisions for dis-
qualification can only be modified by a refer-
endum. One major aspect of disqualification
which has attracted attention over the years is
the disqualification of a person who holds an
office of profit under the Crown. In 1929,
three members of the Royal Commission on
the Constitution supported the right of public
servants to stand for Parliament without
resigning from the public service. However,
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the remaining members of the Commission
did not recommend the necessary constitu-
tional amendment. In 1978, Senator Mal Col-
ston introduced a bill into the Senate to en-
able government employees to stand for
Parliament without risking their jobs. The
Colston Bill led to an inquiry by the Senate
Standing Committee on Constitutional and
Legal Affairs which reported in May 1981
and recommended that the provisions
governing the qualifications of members of
Parliament be clarified and modernised. The
1985 Brisbane Constitutional Convention
supported this in principle. On 28 March
1985 Australian Democrat Senator Colin
Mason introduced a private member’s bill for
a referendum to narrow the description of
‘offices of profit under the Crown’ which
would disqualify people from being members
and allow the holders of such offices to be-
come candidates without being required to
resign.

The Commission favours revising and
modernising the provisions covering the
qualifications of members but has not de-
termined precise amendments.

issues papers. As well as the Background
Papers, each of the five Advisory Committees
to the Commission has published detailed
Issues Papers which do not make recom-
mendations but raise matters for public dis-
cussion. The Issues Papers cover the follow-
ing areas:

individual and democratic rights;
executive government;

the Australian judicial system;
distribution of powers; and

trade and national economic manage-
ment.

individual and democratic rights. The
Issues Paper in this area identifies various in-
dividual and democratic rights, the present
provisions for protecting those rights both
under statute and common law and under the
Constitution and the ways in which rights
might be constitutionally guaranteed.
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The Issues Paper identifies the following
six general categories of individual and
democratic rights:

® political rights, for example demo-
cratic and equal voting;

® civil rights, for example freedom of
speech, freedom of conscience and re-
ligion, right to liberty and the right to
life;

® legal process rights, for example free-
dom from arbitrary arrest and the
right to a fair and speedy trial;

® economic rights, for example the right
to own property, the right to work and
the right to strike;

® rights of equality, for example the
right to equal protection of the law
and rights against discrimination; and

® social rights, for example the right to
the protection of families and the right
to privacy.

The Paper also raises the possibility of
making special provision for the rights of Ab-
originals in Australia.

The Paper examines the way in which
rights may feature in a Constitution, for ex-
ample:

® stated as a matter of principle;

® stated as a matter of principle, but im-
plemented by further specific legisla-
tion to enable enforcement; and

® as a list of guarantees which would
prohibit laws and practices which con-
travened the guarantees.

The Paper raises for discussion the way in
which such rights might be enforced (for ex-
ample by administrative means, or by ju-
dicial means resulting in invalidation of the
legislation or a claim for damages).

executive government. The Issues Paper on
Executive Government investigates the pos-
ition of head of state and the Prime Minister
and the members of the Ministry and Cabi-
net.

On the topic of head of state, the Paper
asks fundamental questions relating to the
need for a head of state and whether any of
the powers or functions of a head of state
could be conferred on another body or per-
son. The Paper then asks whether Australia
should be a monarchy or republic and exam-
ines the possibilities if Australia were to be-
come a republic and possible reforms of the
present monarchical system of government.

Speaking at a public hearing held by the
Advisory Committee on Executive Govern-
ment, the former Governor of New South
Wales, Sir Roden Cutler predicted that Aust-
ralia would eventually become a republic, al-
though probably not for 25 years or more. Sir
Roden mentioned the following factors as
leading to this result:

® the fact that the Monarch does not live
in Australia and has a close identifica-
tion with the United Kingdom;

® younger people tend to think in terms
of a republic;

® there is a growing number of Austra-
lians with non-British origins (Austra-
lian, 5 September 1986).

Assuming the retention of our present form
of monarchy, the Paper examines the Royal
powers exercisable by the Queen as distinct
from those exercisable by the Governor-
General.

The Paper also discusses the selection and
powers of Governors-General. In particular,
the Paper raises the use by the Governor-
General of the reserve powers to dismiss a
Prime Minister and the sources of advice
which a Governor-General may seek. These
issues are politically sensitive as a result of
the events of 11 November 1975 when the
Governor-General Sir John Kerr dismissed
the Prime Minister Mr Whitlam after seeking
advice on his power to do so from the Chief
Justice of the High Court Sir Garfield Bar-
wick. The Vice-Chancellor of the Australian
National University, Professor Anthony Low
has suggested to a public hearing held by the



Commission’s Executive Government Ad-
visory Committee in Canberra that the
Governor-General should be able to seek
outside advice in a time of constitutional cri-
sis, but not from the Chief Justice of the High
Court (Canberra Times, 18 September 1986).
Professor Low suggested that the group of
people from whom the Governor-General
might seek advice could include a constitu-
tional lawyer, a political scientist and retired
politicians from both sides of politics.

The Paper also raises the following issues,
among others, relating to executive gover-
ment.

® Should the Westminister system of re-
sponsible government, by which the
head of state appoints as Prime Minis-
ter the person who can form a govern-
ment which enjoys the confidence of
the House of Representatives, be re-
tained or should the head of govern-
ment be elected by the people?

® Should Ministers be required to be
members of Parliament?

® If Ministers were not members of
Parliament, how could they be made
responsible to Parliament?

® Should Senators be eligible to serve in
the Ministry?

® Should there be provision for Minis-
ters in one House of Parliament to be
questioned directly by Members of the
other House of Parliament?

® The decisions of an elected Govern-
ment are given approval and legal
authority by means of the Executive
Council, meetings of which are con-
vened by the Governor-General or, in
his or her absence, by the Vice-
President of the Executive Council
with the permission of the Governor-
General. Should greater legal recogni-
tion be given to Cabinet, and the
Executive Council abolished or its
powers and functions altered?

australian judicial system. The Commis-
sion’s Paper on the Australian Judicial Sys-

[1986] Reform 205

tem is a comprehensive review of the need for
a change in that system and the possible
changes.

The Paper examines in detail the various
proposals which have been put forward for a
unification of State and Federal Courts at
levels below the High Court. The various sys-
tems surveyed have the common feature of
an Appellate Court which would have
Australia-wide jurisdiction.

Assuming that the proposals for an altera-
tion to the overall judicial system are not im-
plemented, the Paper examines, among other
things, the methods for appointment and re-
moval of High Court judges. In particular, it
examines ways in which the States might
have a constitutionally defined role in the sel-
ection of High Court judges. Since 1979, an
Act of the Federal Parliament has given the
States the right to be consulted prior to the
making of an appointment. The Paper ques-
tions the role of Parliament in the removal of
judges. It also opens for discussion the use of
the term ‘proved misbehaviour or incapacity’
as a criterion for removal.

In the area of trial by jury, the Paper points
out that the apparent guarantee of trial by
jury in s80 of the Constitution is illusory
since it only applies to crimes actually tried
on indictment. This links the guarantee to a
technicality of the law: since there is no re-
striction on legislation providing for sum-
mary trial, even for serious offences, there is
therefore no guarantee of trial by jury. The
Paper raises for discussion ways in which the
provision for trial by jury might be linked
more closely to the seriousness of an offence.

The Paper also raises other issues such as:

® the inability of the Parliament to ap-
point acting judges to Federal Courts
(as can be done in State Courts);

® lack of security of tenure for judges of
the courts of the States and Territories;

® the possibility of conferring on the
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High Court a jurisdiction to give ad-
visory opinions;

® the inability of the Parliament to in-
vest a Federal Court with non-judicial
powers (the Boilermakers’ Doctrine);
and

® the apparent loopholes in the Consti-
tution by which appeals to the High
Court may be excluded.

distribution of powers. The Paper on Distri-
bution of Powers examines the way in which
legislative power is distributed under the
Constitution and in particular looks at the
powers of the Commonwealth Parliament
provided for in s51 of the Constitution. The
Paper reviews a number of heads of legisla-
tive power not necessarily in the order in
which they appear in s51 but in the order in
which the Committee ranks their significance
to the public. Four in particular will be men-
tioned here: industrial relations, family law,
external affairs and constitutional recogni-
tion of local government.

In the area of industrial relations, the
Paper points out that the present power in the
Constitution only enables the Common-
wealth to make laws regarding conciliation
and arbitration. It is not able to legislate on
terms and conditions of employment or set
up wages boards or conciliation committees.
The States do, however, have the power to
legislate on other matters. This has led to
confusion in the work place where, for ex-
ample, some employees may be covered by
Federal awards and others by State awards.
Also, the Australian Conciliation and Arbi-
tration Commission can only deal with in-
dustrial disputes which extend beyond the
limits of any one State. The Committee raises
for consideration one or other of the Com-
monwealth or the States vacating the indus-
trial relations field as well as other measures
to alleviate the current problems.

The Committee raises a wide range of fam-
ily law problems which arise from the current
distribution of powers only some of which
will be mentioned here.

® Custody, guardianship and mainten-
ance of children outside the context of
divorce or a matrimonial cause is dealt
with under State law rather than under
the Family Law Act. The provisions of
the two sets of laws differ significantly.
For example, whereas under the Fam-
ily Law Act, both parents are guard-
ians and have custody of a child of
their marriage in the absence of a
court order, in Western Australia the
mother of an ex-nuptial child has sole
custody and guardianship and in Vic-
toria the mother has legal custody un-
til the child turns 16 but the father is
the child’s guardian. In Queensland
and Tasmania the position is unclear.

® The Family Court cannot resolve a
dispute between a married couple and
a third party over the custody of an ex-
nuptial child of one spouse born be-
fore the marriage and living in the
marital household.

® The Commonwealth has no power to
legislate in respect of adoption,
parentage or child welfare.

The Committee reviews various proposals for
the re-distribution of power in the family law
area.

® The Constitutional Conventions of
1975 and 1976 recommended that the
Commonwealth should be given
power over illegitimacy, adoption and
maintenance (other than in divorce
proceedings).

® The Commonwealth Parliament’s
Joint Select Committee on the Family
Law Act in 1980 recommended that
the States should refer to the Com-
monwealth power over the custody,
guardianship and maintenance of ex-
nuptial children and legitimate chil-
dren of previous marriages.

Agreement has now been reached between
the Commonwealth and New South Wales,
Victoria, South Australia and Tasmania that
those States will refer to the Commonwealth



legislative power over the maintenance of
children, the payment of expenses in relation
to children and the custody and guardianship
of and access to children. The States will
however retain their welfare or protective jur-
isdiction in relation to children in need of
care. Although this is a satisfactory remedy in
those States, there will be an overall lack of
uniformity throughout the country and the
reference of powers will be revocable. The
Committee therefore advances the possibility
of a constitutional extension of Common-
wealth powers.

In the area of external affairs, the Commit-
tee examines the use of the external affairs
power to widen the scope of possible federal
legislative activity which has in recent years
gained a good deal of publicity. Particularly
as a result of the Tasmanian Dams Case in
1983, it is established that the Common-
wealth can pass legislation based on the ex-
ternal affairs power to implement the pro-
visions of an international treaty or conven-
tion. Such legislation may well be beyond the
power which would otherwise exist under the
Constitution. The Committee examines the
arguments for and against the apparent
breadth of the power. It refers to the recom-
mendation of the External Affairs Sub-
Committee of the 1985 meeting of the Consti-
tutional Convention held in Brisbane for the
establishment of an Australian Treaties
Council which would provide advice and re-
ports on the effect of proposed treaties and
make non-binding recommendations on the
manner in which they could be ratified and
implemented in Australia. The Council was
envisaged as a body through which the inter-
ests of the States could be identified and
recognised. The Committee raises for dis-
cussion, among other things, the possibility
of establishing such a Council, the possibility
of giving the States a role in the treaty
making process and limiting the power of the
federal Parliament to enact legislation for the
implementation of treaties and other inter-
national agreements.
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The Premier of Queensland, Sir Joh Bjelke-
Petersen has, in a submission to the Commit-
tee on the Distribution of Powers, recom-
mended that the Constitution be amended to
prevent the High Court giving an ‘expanded
interpretation’ to the external affairs power
(Australian, 9 September 1986).

The Committee also raises the issue of con-
stitutional recognition of local government.
This matter was first discussed at the inaug-
ural meeting of the Constitutional Conven-
tion in Sydney in 1973. The Brisbane meeting
of the Convention in 1985 recommended that
the Constitution be amended to provide for
the recognition of local Government. Such
recognition has already been included in the
State Constitutions of Western Australia,
Victoria and South Australia.

trade and national economic management.
The Committee on Trade and National
Economic Management, in a very detailed
issues paper, examines the legislative and fis-
cal powers of the Commonwealth together
with the ability of the Commonwealth to di-
rect the national allocation of resources and
influence the rate of economic growth in par-

‘ticular regions.

Among the issues raised are the following.

® The power of the Commonwealth to
regulate trade and commerce does not
extend to regulating trade and com-
merce purely within a. State. This re-
striction has limited the ability of the
Federal Government to regulate
national economic management. For
instance, there is no comprehensive
power over prices and incomes. In
1974, a referendum to give the Federal
Government such powers was rejected
by the electorate.

® The present powers of the Common-
wealth do not appear to include secure
power to pass comprehensive legisla-
tion in areas of such national import-
ance as national companies and se
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curities regulation, trade practices and
consumer protection.

® The exclusion of the States from the
levying of excise duties has limited the
possible taxation options particularly
due tq the wide definition given by the

High Court to the notion of an excise

duty.

® The Committee raises the operation of
$92 in relation to the national manage-
ment of the economy. The paper
points out that, although the section
was originally introduced to prevent

State protectionism, it has now devel-

oped into a guarantee of individual

freedom to trade interstate. As a result

— interstate trade is almost entirely
free from taxation,

— banks and airlines cannot be
nationalised,

— interstate transport cannot be made
subject to discretionary licensing,
and

— most marketing schemes have to ex-
empt interstate traders.

The Committee raises for discussion
the consequences for national econ-
omic management of interpreting s92
in this way and the need for a section
such as s 92 at all.

the future. The Constitutional Commission
is required to complete its work by 30 June
1988. It has therefore asked the five Advisory
Committees to report by the end of April
1987. Their reports will be made public. The
Committees are conducting public hearings,
submissions to which will be taken into ac-
count in preparing their reports.

odds and ends

m standing rises. Although no formal an-
nouncement by the federal Government has
been made yet on the fate of ALRC’s Report,
Standing in  Public Interest Litigation
(ALRC27), which was published in 1985, a
Bill has now been introduced into the Senate

to implement the major recommendations
contained in that Report. The Standing (Fed-
eral and Territory Jurisdiction) Bill 1986,
based largely on the legislation included in
ALRC27, was introduced by Senator Vigor
(Dem South Australia) on 8 October 1986.

Introducing the Bill Senator Vigor said

I am now addressing another major problem in
our legal system, that of people being excluded
from justice because of some obscure doctrine or
some previous court finding that they are not fit
and proper to bring an action. We have to turn
our legal system back to one which is not bound
up inordinately by the protection of commercial
or property interests, to one in which the ordi-
nary person may rely on the rule of law. ... We
cannot talk about equality before the law or the
rule of law if in practice unlawful or illegal be-
haviour can go unchallenged because no one is in
a position to do anything about it.

Senator Vigor acknowledged the assistance
afforded to him by his consideration of
ALRC27. In only one respect did he fail to
follow that Report’s recommendations.
ALRC27, while abolishing the existing stand-
ing rules for public interest litigation, pro-
vided a simple test that the court could de-
cline to proceed with the case if it found on
application that the plaintiff was ‘merely
meddling’. According to Senator Vigor

The negative definition of the concept of ‘merely
meddling’ has been excluded from the Bill, but
the formula to determine whether a plaintiff has
standing will give effect to the Law Reform Com-
mission’s intention to excluded meddlers. . . . any
criticism seeking to cut out those people who are
‘merely meddling’ will continue to switch the en-
ergies of lawayers frpm the substantive issues into
unproductive side-tracks. We should be ridding
our legal system of as many barriers to achieving
Jjustice as are possible to be removed.

The fate of the Bill is unknown at this
stage.

m class actions. The ALRC has obtained the
services of a Canadian lawyer, Mr Andrew
Roman, who has been appointed a consult-
ant on the Class Actions Reference. Class ac-
tions, a legal device which enables a person



