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Computerised Litigation Support: A Practical Study
by David Levin

For lawyers familiar with commer­
cial litigation, the name Occidental 
Insurance v. Bank of Melbourne has 
a particular ring. The case at trial 
actually consisted of three Supreme 
Court actions running concurrendy. 
The court was primarily concerned 
with only the two main actions. The 
proceedings were complicated by the 
number of parties involved and the 
complex series of issues alleged to 
give rise to the relief claimed. There 
were approximately twenty defend­
ants in one action, eleven third par­
ties and four or five fourth parties in 
the other, with multiple cross-issues

between virtually all parties. Dia­
grams were produced for the use of 
the court and the parties to show 
the interwoven claims more clearly. 
One of these diagrams is Fig. 1 show­
ing the third party claims made by 
one group of defendants, namely 
Battery Group Ltd and its directors, 
in one of the actions which gives 
some indication of the involved na­
ture of the proceedings. As a result 
there were approximately 100 claims 
which would have had to have been 
ruled on by the Court, had the ac­
tion proceeded to judgment.

In this article I seek to identify the 
problems which were faced in rela­
tion to such litigation from the plain­
tiffs’ viewpoint and how computer 
resources assisted

(a) in overcoming the administra­
tive difficulties;

(b) in permitting the plaintiffs’ case 
to be more clearly presented; and

(c) in allowing the case as it ran over 
an extended period of time to be 
more easily controlled.

Continued on page 3

In this issue...

Current Uses of Technology Examined
and Alternative Dispute Resolution A Computers

Computerised litigation Support: A Practical Study The Legal Profession of the Future
by David Levin.................................................1 by Michael Paterson ....................... ............. 29

From the Editors ............................................ 2 Mediation of Computer Disputes

The Selection of Hardware & Software: Tips & Traps
by Geoffrey Grinter ......................... ............. 31

by Stephen McNamara .....................................9 Mediating Computer and Other Technology Disputes

Society News.................................................12
by Connie Camabuci....................... ............. 33

Law Firm Computing in the 90's: Litigation Support
Case Notes ................................... ............. 35

by Vicky Harris............................................... 20 Book Reviews .................... .......... ............. 39

Alternative Uses for Litigation Support Techniques 
by Elizabeth Broderick..................................... 24

Abstracts........................................ .............42



Current Um of Technology

Continued from page 1

The plaintiff in any litigation bears 
a considerable administrative onus. 
Generally defendants are not anx­
ious to reach the point of trial. It is 
for a plaintiff s solicitors to press for 
the action to be set down in the 
court, and then to have the plead­
ings and other documents in a state 
ready for the action to proceed on 
the allotted day. The particular 
problems faced in the Occidental 
litigation are thankfully rare, but the 
general nature of the problems is 
common to many actions, and the 
experience gained is relevant to all 
persons involved in litigation.

Computer Use: An 
Overview
A diagram of the manner in which 
computers were used in the litiga­
tion on behalf of the plaintiffs is 
shown in Fig 2. Those parts of the 
diagram appearing within circles and 
linked by arrows to the Court repre­
sent computer documents or 
databases of which printed output 
was provided to the court and to 
other parties. Those parts of the 
diagram appearing within rectangu­
lar boxes represent computer files or 
databases maintained for the use of 
the plaintiffs’ solicitors and counsel 
and not made available outside that 
group.

Pleadings
‘Pleadings* are the documents in 
which each party sets out in concise 
language what it claims against other 
parties and what it says to claims 
made against it by other parties. The 
plaintiffs’ pleadings, as were most if 
not all of the pleadings of the other 
parties, were prepared on word proc­
essors. In virtually all cases, plead­
ing documents were produced in 
counsels’ chambers on ms-dos ma­
chines. Pleadings are filed in hard

copy (there being no provision for 
electronic filing in the Supreme 
Court of Victoria) in the Commer­
cial Registry of the Supreme Court. 
Upon filing, each document received 
a unique numerical code referable 
to the action and a short verbal de­
scription applied by the operator in 
the Registry in accordance with limi­
tations imposed by the software used 
in the Supreme Court. With only 
three or four parties and thirty or 
forty documents such a system op­
erates reasonably satisfactorily, but 
because of the software limitations a 
print-out of the computerised index 
from the Court was insufficiently 
helpful to allow precise identifica­
tion of many individual documents. 
For example, the court’s computer­
ised index might identify a docu­
ment by its unique number and by 
a description such as ‘Defence’. 
However it did not differentiate be­
tween a Defence to a Third Party 
Notice, a Defence to a Fourth Party 
Notice, a Defence in the substan­
tive action or a Defence to a Cross­
Claim; nor did it necessarily state to 
which opposite party’s document the 
Defence in question was addressed.

Discussion with the officers in the 
Registry, who were extremely help­
ful on an individual basis, could not 
improve the description of the docu­
mentation beyond that permitted by 
the operating software. We there­
fore decided, at an early stage, to re­
index the court index (on a dBase 
IV database) so as to permit a sharper 
definition of each document and to 
facilitate the retrieval of filed docu­
ments. By order of the court, access 
was provided to the printout from 
the court’s computerised record of 
lodged documents. Based on this 
document we produced more de­
tailed dBase IV documents to pro­
vide the necessary index of the filed 
documents. The index was pro­
duced as often as required, but in 
any event a few days before each

directions hearing in the Commer­
cial List, and circulated to the par­
ties. The index was produced in 
each of the two principal actions 
and printed in two ways, firstly by 
reference to the unique number by 
which the Court could identify the 
document, and secondly by refer­
ence to the solicitors or party filing 
the document. By so doing, this 
allowed any person to quickly find 
the court number for, say, a Third 
Party Notice addressed to a particu­
lar party filed by a particular oppo­
site party and also allowed a 
document to be identified if only 
the Court number were known. The 
index proved extremely useful as the 
number of filed documents exceeded 
1000 in the actions. Novel orders 
were made by the court to require 
parties issuing summonses in inter­
locutory (preliminary) hearings to 
state in the summons to which docu­
ments reference would be made at 
the hearing, identifying such docu­
ments by Court Number. This per­
mitted the Judge to have such 
documents immediately available 
and saved a considerable amount of 
court time.

Discovery
‘Discovery’ is the process by which 
each party in the litigation provides 
to each other party a list of docu­
ments which it has or has had which 
are relevant to the proceedings. Each 
document or bundle of documents 
should be identified by description 
and each is often given a number. 
At an early stage the Plaintiffs* so­
licitors and counsel decided that, be­
cause of the volume of material that 
was the subject of discovery, it was 
critically important to be able to 
identify any document from any 
party involved in the action in the 
shortest possible time. We there­
fore gave each document a number 
which, in retrospect, proved rather 
more complex than was strictly nec­
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essary. The numbering system iden­
tified whether the document had 
been obtained on discovery or by 
some other means; the party whose 
document it was; the volume of that 
party’s discovery where the solici­
tors for the Plaintiffs had filed the 
document and, of course, the docu­
ment number as given by the party 
discovering the document in its affi­
davit of discovery. Thus a number 
1 01 1 017 translated as document 
17 of the Firstnamed Defendants 
affidavit of documents and could be 
found in the first volume of its dis­
covered documents.

A very real problem with which the 
system had to cope was that Affida­
vits of Documents commonly used 
identifying ‘numbers’ which to a 
computer are not numbers at all: for 
example a document may be discov­
ered as “17(a)’’ or “164(a)(d)w or 
even “264.G.379(a)”. These de­
scriptions had to be maintained in 
order to identify immediately the 
relevant document within the affi­
davit of the party so discovering. 
We therefore devised a system which 
permitted such entries to be re­
corded, and from which the com­
puter generated a numerical 
sequence. On screen each docu­
ment had two ‘numbers’: one was a

true computer generated number 
and the other was in fact a text iden­
tification commonly in numerical 
form but which could include more 
than one decimal point and/or capi­
tal letters, small letters, brackets, 
slashes, etc. Thus document “1 01 
1 017(a)” (a text identification) 
translated to document 1011017 in 
the computer generated numerical 
entry. A search could therefore be 
conducted for the document 
1011017 which would actually pro­
duce the series of documents dis­
covered by the First Defendant 
under the number 17 which might 
consist of three documents identi­
fied as 17(a), 17(b) and 17(c). One 
could search for the entry ‘017(a)* 
of the text identification field, but 
this could throw up documents of 
any other party also discovered un­
der the number ‘17(a)’. Though 
this may appear of doubtful rel­
evance to non-computer users, let 
me assure you that when searching 
for one of50,000 documents, know­
ing the numerical reference rather 
than the text reference could im­
prove the speed of search by a factor 
of ten or more.

A Discovery Database

Having agreed on the manner in

which each discovered document 
should be identified, my instructing 
solicitors embarked upon the task 
of entering on computer each docu­
ment discovered by our clients and/ 
or other parties. They did this us­
ing Apple Macintosh machines op­
erating FileMaker Pro software. An 
epitome in computerised form of 
each document was prepared. We 
did not have facilities nor did we 
ever consider imaging each docu­
ment on screen. I wanted to oper­
ate a system which would be 
free-standing (i.e. not requiring a 
permanent telephone link to a dis­
tant mini) and capable of operating 
on a portable computer in court. At 
that time Gigabyte memory (which 
is what one would have needed for 
imaging all documents), was of lim­
ited availability and extremely ex­
pensive. The entry form was 
updated and revised from time to 
time as the input of material contin­
ued.

Court Book

In order to conduct complex litiga­
tion, it is necessary for the plaintiff 
to compile a court book, with each 
page individually numbered, which 
contains most of the relevant docu­
ments to which reference is likely to

Carver MWN PRATTH.P.L

Chambers & Co Swingler Deloittes

178 - BGL, Dll-16, D18 Claim on Com 
206 - Com Defence
184 > BGL, Dl 1-16, D18 Claim on Chamber*
220 - Chamber* Defence
124-BGL, DU-16, D18 Claim on Deforces
212 - Ddoittes Defence
126 - DU, D12. D14-16, D18 Claim on Blake
226-Blake* Defence

Fig. 1

BGL and Directors Third Party Claims
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Pre-Trial At Trial

Fig. 2

The Plaintiffs' Litigation Support

be made in the course of the con­
duct to the litigation, together with 
a separate book of the relevant plead­
ings. Many of the pleading docu­
ments, by the date of 
commencement of the hearing, will 
have been superseded by amend­
ments or become irrelevant for some 
other reason. In the Occidental oast 
the court book for trial totalled ten 
ring binder volumes which by the 
end of the evidence had expanded 
to thirteen volumes. The court 
pleadings book totalled four vol­
umes.

Preparation of the court book was a 
complex exercise which was consid­
erably assisted by having the docu­
ments available on a computer 
system. The database of discovered 
documents was sorted into chrono­
logical order and then documents 
identified which clearly had to be 
placed in the court book. Decisions 
were taken to place in a logical or­
der documents bearing the same date 
and to cull out multiple copies of 
the same document. There were, 
for example, many copies of docu­
ments in the hands of a number of 
the parties. Of course there might 
have been notations or variations in 
the documents, or fax headers or 
footers which might reveal a time 
and date on which the document 
was sent or received. An assessment 
had to be made as to whether cer­
tain of the multiple copies with mi­
nor variations of a particular 
document were required in the court 
book or whether a single copy was 
sufficient.

Having prepared an index of the 
documents for the court book which 
suited the plaintiffs, the index had 
to be circulated to all other parties 
to allow them to notify the plain­
tiffs’ solicitors of documents which 
they wanted to have placed in the 
court book. Having collated the 
responses from the other solicitors a

master copy of the court book was 
put together. Each document had 
to be marked to show its source: i.e. 
‘Dl/17’. This was particularly nec­
essary when very similar documents 
were held by numerous parties. Fi­
nally the individual pages of the 
court book were numbered and the 
court book volume and page number 
for each document was entered in 
the computer. This permitted me 
to identify swiftly the location of 
any particular document in the court 
book when, as happened fairly fre­
quently, parties sought to tender 
documents as exhibits which were 
already in the court book. The proc­

ess of preparing the court book took 
in excess of six weeks.

Trial

At trial, a number of ongoing me­
chanical tasks were required to be 
completed on a daily basis. A list of 
exhibits had to be maintained which 
could be circulated to the Court and 
to the respective parties. In order to 
make searching for documents as 
swift as possible, I was anxious to 
have all exhibits identified numeri­
cally rather than by a combination 
of numbers and letters. Courts com­
monly identify one party’s docu­
ments by letters, ‘A’, *B\ ‘C’ etc.
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and the opposite party’s by num­
bers. Such a system would have 
been awkward to use in a case with 
so many parties and such a volume 
of exhibits. At the outset we there­
fore requested the court to adopt a 
numbering system based on our nu­
merical identification of the parties. 
We could not foresee any one party 
producing more than 999 exhibits 
for which the numbering system was 
designed to cope, and this proved 
correct: we produced just under 400 
exhibits, one other party produced 
just over 400 and the remaining par­
ties each tendered less than this. The 
system of numbering proved highly 
successful.

The exhibit list was maintained on 
the portable Macintosh computer 
in court in real time. It was com­
piled in the database on which the 
discovered documents had been cata­
logued and which recorded the page 
of the court book where the docu­
ment appeared. As transcript was 
received and noted, the exhibit list 
was cross-referenced to the transcript 
page where the tender of the exhibit 
was made. This permitted the plain­
tiffs to know at all times whether a 
particular page of the court book 
had been tendered as an exhibit, and 
if so by whom and when.

The electronic ‘court book’ was up­
dated to show which documents or 
pages had been made exhibits, or 
marked ‘for identification’ only, or 
were admitted subject to some par­
ticular objection which could be re­
solved at a later stage. Towards the 
end of the oral evidence a list of all 
documents which had not been ex­
hibited in the proceedings was noti­
fied to the court so that such 
documents could be removed from 
the volumes of the court book. Such 
a list was produced in minutes on 
the FileMaker Pro database, by 
searching for all documents which 
appeared in the court book but

which had not been given an ex­
hibit number. To perform the same 
task manually would have taken 
many days.

Database Searching
Using the FileMaker Pro system a 
search could be made of any field or 
combination of fields in the records. 
A typical search might be:-

(a) all documents of party A sent to 
party B during a defined period 
of days, weeks or months; or

(b) a company minute of company 
X relating to a meeting on a cer­
tain date and time; or

(c) a letter of a certain date.

The possible searches were limited 
only by the structure of the entered 
records and the imagination of the 
searcher. The display was capable 
of swift alteration to highlight any 
particular facet of the database. We 
had seven or eight screen displays 
which were in regular use for differ­
ent purposes. For example if atten­
tion was being drawn to the 
derivation of the document as it 
passed through a series of fax ma­
chines and received the signatures 
of various persons in different places, 
the Fax History display might be 
relevant.

Transcript

The transcript was received during 
the course of a day’s hearing, and in 
any event by 6:30 p.m. a complete 
printout of the transcript was avail­
able together with an ASCII disk of 
that section of the transcript. Each 
party dealt with transcript in its own 
way. Control of transcript is always 
a personal matter. It has been my 
experience that, helpful as full text 
electronic retrieval of transcript may 
be, it needs to be augmented. There 
is no alternative to the hard grind of

noting up transcript on a daily ba­
sis. We used Total Recall to find 
particular words appearing in the 
transcript, and also made notes of 
the transcript daily (or rather nighdy) 
on a FileMaker Pro database. As a 
backup in chambers, the transcript 
was also placed on an MS-DOS ma­
chine and searched using ISYS.

Used in collaboration, these two 
computerised methods of control­
ling transcript proved highly suc­
cessful. As the case grew to 90 sitting 
days, our transcript notes grew to 
7,000 to 8,000 entries. A search 
could be made of a word or combi­
nation of words using Total Recall, 
and without leaving the software the 
full text of the transcript could be 
instantaneously called up on the 
screen to confirm the context and 
evidence. Alternatively in FileMaker 
Pro a search could be made of all of 
the evidence relating to a particular 
defined field or combination of 
fields, such as date or span of time, 
time of day, exhibit, court book 
page, witness, counsel or event, as 
defined by a numerical code. The 
events code was built up from expe­
rience as the case proceeded. For 
example, all events of a particularly 
important meeting had a single code 
number; all evidence which we con­
sidered could be taken to be admis­
sions of incompetence had a 
particular code number; all state­
ments of evidence which were in 
conflict with other evidence of the 
same witness had a particular code 
number. All of these searches could 
be undertaken whilst sitting in court.

A useful adjunct to the transcript 
database was a transcript misprint 
record. When reading the transcript, 
errors were noted and recorded. 
From time to time a list of errors 
and corrections was printed and cir­
culated amongst all parties. In the 
absence of a dispute the list was 
treated as agreed, and provided to
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the Judges Associate for recording 
in the Judge’s copy of the transcript. 
Thus in a ninety day hearing, hardly 
any time was wasted dealing with 
problems in the recorded transcript.

The Hardware
The solicitors instructed on behalf 
of the plaintiffs had at an early stage 
decided to use Macintosh hardware 
and FileMaker Pro software. After 
discussion it was agreed that a single 
system run through a telephone con­
nection from Sydney with machines 
in Melbourne acting merely as con­
soles to the Sydney system would be 
unsatisfactory and we decided to cre­
ate a stand-alone system which could 
operate on any Apple Macintosh. 
This would enable us to have Mac­
intosh portables in court or at home.

Current Uses of Technology

FileMaker Pro is an extremely user 
friendly database software. How­
ever when using a system where one 
command can alter the entire data­
base without the possibility of an 
UNDO instruction to give the user 
the chance to correct an error, and 
when we had copies of the database 
being operated on a number of ma­
chines, we had to devise strict con­
trols to reduce problems to a 
minimum. The controls ensured 
that:

♦ users who merely needed access 
to the system without needing 
to alter any record could be pro­
vided limited access through use 
of a password restricted entry sys­
tem;

♦ a backup of the most recent da­
tabase was always available;

♦ one database was designated as 
the master and the others were 
mere slaves.

FileMaker Pro can be set up with 
password protection, but once the 
password was entered, and the pro­
tection neutralised, the entire data­
base was able to be altered. We 
therefore had to devise a working 
routine which ensured that:

♦ a backup was always available to 
allow the database to be restored 
in the event of a system failure in 
the course of running;

♦ a single database on a single ma­
chine was the master database, 
and all other databases created 
or altered separately were subor­
dinate or slaves.

AUTOMATED PROPERTY TRANSFER

A SOFTWARE PACKAGE THAT TOTALLY AUTOMATES 
CONVEYANCING PROCEDURES

Features
♦ Document generation
♦ Information keyed once
♦ Correspondence tracking
♦ Financial calculations
♦ Diary followup
♦ LAWPOINT access

Benefits
♦ Productivity
♦ Output integrity
♦ Matter tracking
♦ Professionalism
♦ Remain competitive
♦ The Alcatel Difference

Just tick any of the appropriate boxes below, photocopy this page and 
fax to 925 7242, and find out more about Alcatel’s Automated Property Transfer.

□ Send me literature by mail □ Telephone to discuss further
□ Telephone to arrange a demonstration □ Invite me to your next seminar
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The system worked by using a physi­
cal marker on the machine, which 
was designated as holding the mas­
ter database. Thus when a portable 
hard disk was used and attached to a 
portable Macintosh, the portable 
hard disk held the master database 
designation. By this system, subor­
dinate databases of new discovery, 
or discovery from a new party could 
be compiled in Sydney and trans­
ferred via a phone line to Melbourne 
and dovetailed into the master data­
base without risk of overwriting any 
existing information. From time to 
time a copy of the complete data­
base was transferred for security pur­
poses to Sydney.

The Backups
At least once and sometimes three 
times a day a backup of the docu­
ment database and the transcript 
database would be undertaken. Ini­
tially backup was to floppy disks. 
However once the database exceeded 
six or seven floppy disks, the task 
became unwieldy. It was at this 
stage that a portable hard disk of 
120Mb was brought into use which 
obviated the need for floppy disk 
backups completely. The portable 
disk, about the size of a small paper­
back book, could be connected to 
any one of a series of Macintosh 
machines which we used at differ­
ent locations and a backup saved 
onto the other machine. The disk 
could also be taken home for extra 
safety.

Pleadings Index
At a fairly late stage in the trial, as 
the time for delivering final speeches 
was approaching, it became appar­
ent that the pleadings book was dif­
ficult to use because of the 
complexity of claims and cross­
claims between the respective par­
ties. It was therefore resolved to

produce a further database of the 
four volume pleading book, which 
could operate as an autonomous in­
dex. The input to this database was 
the existing index to the four vol­
ume set of pleadings. Rather than 
use the names of the parties how­
ever, we utilised the two digit nu­
merical sequence which had been 
adopted for discovery and exhibits. 
Thus we could search for any filed 
pleading document issued by a par­
ticular defendant against another 
particular defendant, or for any 
document received by a particular 
party or for any document entitled 
‘Defence to Counterclaim’, etc. This 
database was produced using 
FileMaker Pro and had the case pro­
ceeded to final speeches would have 
proved invaluable.

Conclusion
Looking back on the organisation 
of computerised support, it seems 
to me that there are several impor­
tant features which must be borne 
in mind whatever system, whatever 
software and whatever case one is 
undertaking. The first and prob­
ably most important feature of any 
support system must be its flexibil­
ity. It is extremely difficult, at the 
outset of litigation, to foresee the 
twists and turns which will have to 
be accommodated. Issues which at 
the start loom large turn out to be 
unimportant; unforeseen areas of 
interest arise as the case proceeds. 
Any computerised system must be 
capable of speedy, convenient and 
reliable alteration. One of the great 
benefits of the FileMaker Pro system 
operating on a Macintosh is that the 
database can be reorganised ‘on the 
fly’ with ease. New screen displays 
can be created to address a particu­
lar search issue. Even simple things, 
such as the size of the typeface on 
the screen display can be dramati­

cally altered thereby allowing col­
leagues sitting further away from the 
screen along the bar table to use the 
output conveniently.

The second important feature on 
which stress must be placed is the 
integrity of the database. The pro­
cedure used by the various counsel 
and solicitors involved in the case 
must ensure that at any one time 
everyone knows which database is 
the master database and that it is as 
complete and reliable as human in­
genuity can ensure. If ever a time 
arrives when subordinate databases 
are altered, the altered information 
will be lost unless that information 
is satisfactorily transferred to the 
master database, without fear of cor­
rupting that database.

The third feature of a reliable com­
puterised support system must be a 
regular, systematic and easy system 
of performing a backup. That is, 
saving the entire database to another 
medium such as floppy disks, a port­
able hard disk, or a second compu­
ter, so that in the event of a 
malfunction the system can be re­
trieved in as close a form to the lost 
system as can be conveniently done 
in the swiftest possible time. Par­
ticularly when conducting litigation 
in court, it is totally unsatisfactory 
to be in a situation where the com­
puter “goes down”. I doubt that a 
court would accept as an essoign1 
the fact that a party’s computer sys­
tem had suffered a fatal malfunc­
tion.

David Levin was one of the junior 
barristers engaged for the Plaintiffs in 
the Occidental litigation. He is also 
convener of the Victorian Bar Com­
puter Users Group.

Footnote
1 An excuse for absence from court
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