
COMPUTERS & LAW
JOURNAL FOR THE AUSTRALIAN AND NEW ZEALAND SOCIETIES 

FOR COMPUTERS AND THE LAW

Print Post - PP233867/00008

Editors: Elizabeth Broderick, Daniel Hunter ISSN 08117225
Number 26 December 1994

Current Arrangements for the Procurement of 
Information Technology Goods and Services by the

Commonwealth
by Anthony Willis

This article is based on a paper deliv­
ered at a recent seminar entitled 'Stra­
tegic Aspects of Major Public Sector 
Acquisitions' organised by the Insti­
tute of Public Administration of Aus­
tralia.

Introduction to the 
Commonwealth IT Procurement 
Environment
Procurement of Information Tech­
nology goods and services by Com­
monwealth Departments and 
agencies is subject to one of the most 
highly structured procurement en­
vironments imaginable. Little won­
der that from time to time questions

are raised as to the complexity and 
cost of doing business with the 
Commonwealth.

In this brief paper I shall try to 
outline some of the principal mat­
ters which should be understood by 
both suppliers and acquirers of IT 

goods and services - adding only a 
few comments of my own derived 
from acting for a number of years 
for suppliers and, in recent years, 
for a number of acquirers.

Whilst most of what follows is only 
strictly applicable to Common­
wealth agencies which are subject 
to the Audit Act and Finance Regu­
lations, much of it is followed both

by budget independent agencies and 
some of it, such as use of the gitc, is 
followed by various State and Terri­
tory administrations. The topics to 
be covered are as follows:

• IT Procurement Contracts;
- cue
- GITC (1.4 and 2.14)
- GITC-SI

• Industry Development
- PfD
- FTA

- Endorsed Supplier Approach
- Industry Impact Statement

and Two Envelope Tender­
ing »>
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• si Panel;

• Acquisition Councils;

• gosip;

• Other Commonwealth IT Pro­
curement Policy; and

• General Commonwealth Pro­
curement Policy

IT Procurement Contracts
With the aim of simplifying the le­
gal basis for the supply of IT goods 
and services (which is not necessar­
ily the same thing as making it fair) 
there are standard bases of contract 
which apply in the Commonwealth 
market. They are Common Use 
Contracts, GITC based contracts, and 
the gitc Si Conditions.

cue
For standard items, DAS has arranged 
the cue’s. They provide what are 
effectively standing offers to supply 
goods or services according to pre­
arranged terms and conditions 
(which are based on the gitc). When 
an order is placed, the details of the 
order merge with the pre-agreed con­
ditions to provide a fresh contract 
on each occasion.

There is generally a panel of pre­
qualified suppliers who have met cer­
tain financial, standards and other 
requirements imposed by das. They 
are listed in Buyers Guides which 
describe the various products on of­
fer and set out pricing information, 
such as percentage discounts from 
regular list prices. Some of the PE 
panels are 'open* and may be added 
to at any time. Others are not and 
are subject to re-tender on their ex­
piry. PE 50, which has recently ex­
pired, has just been extended until 
after the implementation of the ESA 
(discussed below) with 3 new com­
panies being added to the panel.

The cue’s in the IT area include:

• PE 50 Small & Medium Com­
puter Systems;

• PE 51 Maintenance of Small & 
Medium Computer Systems;

• pe 42 Supply & Maintenance of 
Mainframe Display Terminals 
and Assoc’d Services;

• pe 43 Supply, Installation & 
Maint. of Computer Storage 
Systems & Assoc’d Services;

• PE 54 Supply, Installation & 
Maint. of Voice/Data Comm’s 
Equipment & Cabling;

• PE 46 Supply of Line Encryption 
Devices;

• PE 47 Supply, Installation & 
Maintenance of Large-Scale 
Computing Systems; and

• pe 49 si Panel

"Where goods or 
services are not 

available under a 
cue, a specific 

contract will need 
to be prepared"

GITC

Where goods or services are not 
available under a cue, a specific con­
tract will need to be prepared. In 
the Commonwealth public sector 
this will generally be done using the 
Government Information Technol­
ogy Conditions or GITC as the start­
ing point.

The version of the GITC which has 
been used to date (currently up to 
Version 1.4) was designed for the 
establishment of period contracts. It 
originally consisted of:

• Head Agreement, which regu­
lated the administrative dealings 
between the Contract Author­
ity (das) and the supplier;

• Appendix A - various specific 
details of the agreement;

• Appendix B - details of prod­
ucts, services, prices, fees and 
charges;

• Appendix C - Statutory Decla­
ration concerning commission;

• Appendix D - Hardware supply 
conditions;

• Appendix E - Hardware main­
tenance conditions; and

• Appendix F - Software Licence 
and support.

A module dealing with consultancy 
services was added in October 1992.

A new version of the GITC Term 
Agreement - Version 2.14 - has been 
prepared and seems likely to be fi­
nalised and approved shortly. It is 
divided into 11 Parts:

1. Interpretation.

2. Head Agreement and substan­
tive parts of the old Appendix 
B. The remainder of the pricing 
information is now in Schedule 
2. Enables the Contract Author­
ity to impose a global limitation 
of liability for some transactions.

3. Contains the clauses which were 
common to more than one mod­
ule.

Enables Customers to negotiate 
security and escrow arrange­
ments.

Incorporates some of the Con­
tract Management provisions 
from the SI conditions.

Contains revised provisions on 
Acceptance Testing which may 
be activated.

Revises the Intellectual Property 
provisions - Contract Material 
is divided into New and Exist­
ing. Ownership of New ip is to 
be transferred to the Customer 
whilst, in relation to Existing an 
appropriate licence is sought.
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Staged implementation has been 
included with the right to ter­
minate after a Stage.

A dispute resolution clause is in­
cluded.

4. Hardware Acquisition.

5. Hardware Maintenance.

Hardware maintenance services 
are now classified into compre­
hensive, preventative and reme­
dial and may be acquired from 
OEM’s or Third Parties.

Remedial maintenance now in­
cludes T&M, Pick-up and De­
livery and Return to Depot 
maintenance.

A priority response time scheme 
has been included.

Reductions to charges for fail­
ures to reach system or hard­
ware availability levels are speci­
fied.

6. Software Licensing.

7. it Consultancy - mostly in­
cluded in Part 3.

8. Software Development and 
Modification - based on SI Con­
ditions.

9. Software Support.

10. Systems Integration.

11. Data Conversion and Migration.

It is reported that a 'plain English' 
user’s guide to the GITC is being pre­
pared. One can only speculate on 
what it may contain and what length 
it might be.

GITCSI

In October 1992 specific si condi­
tions were also released for use on a 
stand alone basis. They have pro­
vided the base of the contract for 
substantial systems integrations. 
Once Version 2.14 of the GITC has 
been adopted, it is intended to re­
vise the Si conditions to bring them 
into line with that document.

Industry Development
A number of industry development 
measures are applicable in the IT sec­
tor. They are neither mutually ex­
clusive nor completely 
complementary. They may be briefly 
described as follows:

Partnerships for Development - 

PFD
Intended for international compa­
nies with annual it sales to govern­
ment in excess of $40M. Encourages 
strategic business activities with ben­
efits to Australia over a 7 year pe­
riod, including Australian based R&D 
and exports and, in some cases, capi­
tal investments and/or venture capi­
tal fund investments. Partners are

"In October 1992 
specific si 

conditions were 
also released for use 

on a stand alone 
basis"

required to establish a business plan 
charting their Australian industry 
support programme and to sign a 
Memorandum of Understanding 
with the Australian government.

Fixed Term Arrangements - 

FTA
Intended for international compa­
nies with annual IT sales to govern­
ment of up to $40M. Encourages 
strategic business activities with ben­
efits to Australia over a 4 year pe­
riod, including Australian based R&D 
and exports and, in some cases, capi­
tal investments and/or venture capi­
tal fund investments, fta signatories 
are required to establish a business 
plan charting their Australian indus­
try support programme and to sign

a Memorandum of Understanding 
with the Australian government.

Following the recent Working Na­
tion white paper, Australian compa­
nies may now enter into fta’s.

Also as a consequence of the Work­
ing Nation white paper, steps are 
being taken with the aim of doing 
more to support local industry. It is 
intended that the focus of the third 
fundamental requirement for gov­
ernment procurement (after 'value 
for money' and 'open and effective 
competition') shift from 'maximis­
ing opportunities for anz suppliers' 
to 'maximising ANZ content'. Two 
measures in particular are in the 
course of being introduced:

Endorsed Supplier Approach - 

ESA
Firsdy, in addition to the current 
PfD and fta programmes, there is 
to be an 'Endorsed Supplier Ap­
proach' (esa). Under the ESA suppli­
ers to government will be certified 
as having demonstrated a commit­
ment to long term anz activities 
(such as employment, investment, 
R&D, export) as well as compliance 
with government policies, such as 
quality assurance. This is intended 
as a system of prequalifying suppli­
ers in order that industry develop­
ment criteria need not be 
demonstrated when tendering to 
government. It is intended to be a 
precondition to entering into any 
new cue’s.

Industry Impact Statements 
(IIS) and ’Two Envelope' 
Tendering
Secondly, for IT contracts with a to­
tal worth in excess of $10M which 
are not conducted through the cue’s:

• agencies will be required to de­
velop Industry Impact State­
ments (ns) addressing potential 
industry development initiatives 
which might arise in the pro­
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posed project and to notify 
tenderers of industry develop­
ment opportunities which they 
may care to address in their ten­
der; and

• tenderers must outline in their 
tenders, in a 'second envelope', 
their current activities, or new 
proposals, for development of 
ANZ industry.

SI Panel

Following the March 1991 Indus­
try Statement - Building a Competi­
tive Australia, all agencies subject to 
the Audit Act and the Finance Regu­
lations obtaining IT services costing 
more than $1M and containing si 
services were required to obtain those 
services from a company on the re­
stricted Panel of Systems Integra­
tors. The si Panel was established in 
June 1992 with the aim of develop­
ing Australian companies to be com­
petitive in the world IT services 
market.

'Systems Integration' is where the 
new project:

• will interact with existing 
applications;

• will involve more than one dis­
parate platform; or

• will involve interaction with an 
IT system used by another or­
ganisation.

The Si Panellists are currently:

• Anderson Consulting/Navigator 
Consortium

• Aspect

• BHP IT

• Computer Power Group

• CSA

• Digital Equipment Corporation

• DMR

• Ferntree

• Fujitsu

• IBM

• Paxus

• PSICON

• Queensland Systems Integration

• Synercom

• Telecom

• Wang

The si Panel is currently under re­
view. In the course of that review, 
there has been much debate about 
whether the original aims of the 
Panel have been realised. Those aims 
included:

"The si Panel was 
established in June 
1992 with the aim 

of developing 
Australian 

companies to be 
competitive in the 
world IT services 

market"
• promoting a world class, world 

competitive, IT services sector; 
and

• simplifying the IT purchasing 
process.

A draft set of findings and recom­
mendations were released for com­
ment on 13 October. Relevant 
findings include:

• that it is too early to judge the 
Panel;

• the Panel is proving divisive in 
the industry between panellists 
and non-panellists;

• non-panellists were possibly be­
ing unfairly treated by Com­
monwealth acquirers;

• the panellists believe use of the 
Panel has not reduced the costs 
of tendering; and

• risk assessment practices used by 
acquirers do not appear to have 
improved.

The principal draft recommendation 
is that - due, in part, to changes on 
government policy focusing on ac­
cess to government contracts for 
sme’s - the si Panel should be re­
placed by an IT Services Common 
Use Contract Panel.

Without commenting on whether 
the Panel as currently constituted is 
achieving, or is likely to achieve, the 
original aims of the si Panel, it seems 
hard to understand how significantly 
increasing the size of the Panel will 
assist in achieving particularly the 
first of those aims.

Acquisition Councils
An IT Acquisition Council must be 
established where an agency subject 
to the Audit Act and the Finance 
Regulations is making an it acquisi­
tion costing over $10M, or costing 
less if sensitive issues or high risks 
are involved.

'Acquisitions include new facilities, 
upgrades, replacements or 
rationalisations of facilities.

' Cost’ includes various 'hidden costs' 
such as leases, services, ongoing li­
cence fees. It also includes any other 
expenditure in addition to current 
running costs which is needed to 
achieve the benefits contained in the 
cost/benefit analysis such as addi­
tional staff, consultants, training, 
maintenance, consumables or com­
munications.

The steps which are followed are as 
follows:
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(a) A Council is established com­
prising some or all of the fol­
lowing:
• the head of the acquiring 

agency (or deputy) as chair;
• one or two other representa­

tives of that agency;
• a representative for the Min­

ister of that agency;
• two representatives of DoF;
• generally one representative 

of each of DIST and das; and
• one independent person 

(from within or outside the 
APS).

Representatives of dir, PM&C or 
other Departments, or other per­
sons, may be invited to join if 
appropriate;

(b) The Council will evaluate the 
proposal and report to the head 
of the acquiring agency;

(c) A Schedule of Outcomes is pre­
pared in conjunction with DoF;

(d) A submission seeking in-princi­
ple Cabinet support is then pre­
pared including part of the re­
port of the Council;

(e) Cabinet may give in-principle 
approval;

(f) Budget funding is sought;

(g) A procurement strategy is de­
veloped by the agency and con­
sidered by the Council includ­
ing for compliance with govern­
ment it procurement policy;

(h) The Tender is run and evalu­
ated by the agency and the 
Council assesses the Tender 
evaluation and may endorse the 
recommendation in its final re­
port to the agency head; and

(i) The Council may then be dis­
banded.

Further detail as to the manner of 
operation of IT Acquisition Coun­
cils may be obtained from the Guide­
lines on that subject put out by DoF, 
as amended by Circulars.

GOSIP
Departments and agencies subject 
to the Audit Act and Finance Regula­
tions and Directions were, following 
the March 1991 Industry Statement, 
required by Finance Circular 1991, 
11 to comply with the Government’s 
Open Systems Interconnection Pro­
file (gosip). That policy required 
agencies to:

• use osi products conforming to 
the gosip for all new networks 
after 1 August 1991;

• develop a migration plan, as part 
of their IT strategy, to move from 
proprietary standards to osi; and

"For Departments 
or agencies subject 

to the Audit Act 
and Finance 

Regulations, many 
other policies 
specific to it 

apply..."

• require tenderers to bid GOSIP 
compliant products where ap­
propriate in all Commonwealth 
tenders from 1 August 1994.

There has been some recent conjec­
ture as to whether implementation 
of gosip has been embraced by the 
Commonwealth IT Strategic plan­
ning and procurement processes as 
rapidly as was originally envisaged.

Other Government IT Policy
For Departments or agencies sub­
ject to the Audit Act and Finance 
Regulations, many other policies spe­
cific to it apply including the fol­
lowing:

• Heads of agencies must certify 
that they have 'considered and 
satisfied' all aspects of govern­
ment IT policy in their IT acqui­
sitions;

• RFT’s should be provided to in­
dustry for comment for at least 
one month;

• rft’s and rfi’s should include 
requirements in the form of an 
appropriate functional specifica­
tion and should include evalua­
tion methodologies and priori­
ties;

• The option of outsourcing it 
service requirements should be 
considered where appropriate; 
and

• An IT Strategic Plan must be 
prepared every 3 years (or more 
frequently where appropriate) 
covering such matters as imple­
mentation of gosip and local in­
dustry development activities.

General Government Policy
In addition to all of the above IT 
specific requirements, Common­
wealth procurement officers must 
comply with the usual general re­
quirements of government in rela­
tion to the entry into procurement 
contracts, such as:

• the need for proper authorisa­
tion to enter contracts 
{Finance Direction 1);

• the procedural requirements for 
approving contracts 
{Finance Regulations 44A, 44B, 
44D, 45 and 45A); and

• the need for payments to be 
properly authorised
{Audit Act ss 32 and 34, Finance 
Regulations 45 and 56).

There are also certain specific require­
ments which government procure­
ment officers must keep in mind, 
including:
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• the requirements in relation to 
insurance
(.Finance Direction 21);

• the requirements in relation to 
resolution of disputes
(Finance Direction 21/3);

• the requirement to obtain Value 
for money'
(.Finance Regulation 44B and 
DAS Guideline 1);

• the requirement for 'open and 
effective competition'
{Finance Regulation 43 and DAS 
Guideline 2); .

• industry development obliga­
tions
(As referred to above and DAS 
Guideline 12)

• other government policies which 
the government seeks to enforce, 
in part, through its purchasing 
requirements, such as policies re­
lating to Yugoslavia, affirmative 
action, superannuation and the 
requirement for standards ac­
creditation;

• further DAS Procurement Guide­
lines made under Finance Regu­
lation 42 including those relat­
ing to:
- Planning Procurement
- Using Staged Procurement

- Negotiation
- Managing Risk in Procure­

ment
- Managing Performance
- Benchmarks for Procure­

ment Decisions
- Know Your Market
- Contracting For Consul­

tancy Services

"It is suggested that 
those unfamiliar in 
this terrain should 
proceed with great 

caution..."
Conclusion
As indicated at the outset, the area 
of procurement of IT goods and serv­
ices by the Commonwealth is a place 
for neither the uninitiated nor the 
faint hearted. The procedures are 
complex and they change frequendy. 
They are driven by government poli­
cies which come principally out of 
the Departments of Administrative 
Services, Industry Science and Tech­
nology, and Finance but which are 
further influenced by policies from

other Departments such as Prime 
Minister & Cabinet and Industrial 
Relations.

Those policies are not always headed 
in the same direction - as is shown 
by the current uncertainty over the 
Si Panel which arises from the lack 
of consensus among the relevant 
Ministers. It is also shown by the 
fact that this year has seen, in addi­
tion to the Bevis Report, the Work­
ing Nation white paper and the si 
Panel review, the announcement of 
an IC enquiry into the Computer 
Industry, ongoing negotiations in 
relation to the GITC and the recent 
announcement by Minister Beazley 
of an enquiry sponsored by the De­
partment of Finance.

It is suggested that those unfamiliar 
in this terrain should proceed with 
great caution - lest the best techni­
cal solution to a Commonwealth it 
problem be unsuccessful due to lack 
of compliance with government 
policy dr procedure,

Anthony Willis is a Senior Associate 
in the Canberra office of Blake Daw­
son Waldron who specialises in infor­
mation technology, intellectual 
property and government procurement.

The Editors 
wish all 

readers a 
very happy 

and
successful

1995.
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