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1. Introduction
In July 2001, the provision of 
Interactive Gambling Services1 to 
Australians was prohibited. The 
Interactive Gambling Act 2001 (the 
Act) was the end result of intense 
political and social debate over 
concerns about increased accessibility 
to gambling services and particularly 
the new opportunities, or rather 
threats, posed by gambling on new 
technologies such as the Internet, 
datacasting and interactive television. 
As the centrepiece of the Act is the 
offence of supplying an illegal IGS to 
an Australian, it is clear that the Act's 
purpose is to prevent Australians from 
accessing proscribed services by 
deterring the provision of the service.

Thus the Act seeks to address the 
multifarious issues posed by 
interactive gambling through an "old 
fashioned" ban. Many commentators, 
industry groups and commercial 
operators have criticized this approach 
as not being feasible, simply 
unenforceable and a clear example of 
political opportunism.2 Accordingly, 
this paper considers whether the ban 
can work and whether it is the most 
appropriate response to concerns 
about interactive gambling.

2. The Legislative 
Framework

Historically the regulation of 
gambling has been the responsibility 
of state and territory governments,

with a considerable source of state 
revenue coming from the taxation of 
legal gaming enterprises.3 In recent 
years, state and territory governments 
have held talks to implement uniform 
regulation of gambling on the Internet 
via a licensing regime. This lead in 
1997 to the production of the Draft 
Regulatory Model for Interactive 
Home Gambling. However, the 
Federal Government has intervened in 
the control of interactive gambling, 
claiming that the response of the states 
has been too slow and inappropriate.4 
Rather than regulating commercial 
gambling activities to ensure 
minimum privacy, security and 
consumer protection standards are 
achieved, the Federal Government has
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instead indicated that it prefers a 
policy of prohibition.5 As interactive 
gambling operations use either a 
carriage service (i.e. Internet), a 
content service (i.e. broadcasting) or 
datacasting, the Federal Government 
has stated that the telecommunications 
power 6 justifies its intervention in, 
and control of, Australia's emerging 
interactive gambling industry.

2.1 The Moratorium

In April 2000 the Federal Government 
stated that it intended to investigate 
the consequences and feasibility of 
banning IGS. In May of that year the 
Government introduced legislation 
which sought to impose a 1 year 
moratorium on the development of 
new commercial interactive gambling 
activities while the National Office for 
the Information Economy 7 conducted 
the study. Following intense scrutiny 
and debate an amended moratorium 
bill was passed in December 2000.8

The moratorium was effective from 19 
May 2000 and • ceased on 18 May
2001. In March 2001, the Government 
released the NOIE report on the 
investigation into the feasibility and 
consequences of banning interactive 
gambling. The report indicated that it 
would be very difficult to impose 
technical barriers to prevent 
Australians from accessing illegal 
sites and that the Government had 
limited scope to censor what 
Australians accessed on the net. 
Nevertheless, the Government 
immediately announced that it would 
seek to impose a full scale ban on 
most IGS.9

2.2 The Ban

On 5 April 2001, the Government 
introduced into Parliament the 
Interactive Gambling Bill 2001. 
Initially the Government sought to 
prohibit Interactive Gambling Service 
Providers 10 from supplying any IGS, 
whether it be a traditional bet on a

horse race or sporting event or a 
newer kind of gaming or wagering 
activity such as ball by ball betting on 
cricket matches or casino style games 
played on the Internet. However, to 
get the bill through the Senate, the 
Government relented on the list of 
prohibited services and excluded 
traditional wagering services from the 
ban. Consequently, it is legal to offer 
a traditional betting or wagering 
service on events before they 
commence over the Internet or other 
communications device.11

In addition to the creation of the new 
offence of offering a prohibited IGS, 
other elements of the Act include: a 
complaints scheme; a prohibition on 
advertising prohibited IGS; and 
potentially Ministerial regulations 
which would declare some contracts 
unenforceable when the purpose of 
the transaction was to fund the use of 
an illegal IGS.
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The fundamental provision in the Act 
is the creation of new offences which 
prohibit the intentional supply of a 
prohibited IGS to an Australian or to a 
citizen of a designated country.12 
These offences have extra-territorial 
application 13, but the offences are not 
as wide as they appear. This is 
because there is a defence of 
"reasonable diligence". An IGSP will 
not be guilty of the offence if they did 
not know and could not with 
reasonable diligence have ascertained 
that the service was being supplied to 
persons present in Australia or the 
designated country. 14

Secondly, the Act creates a complaints 
scheme under which members of the 
public may complain about illegal IGS 
which they have accessed on the 
Internet.15 The ABA is empowered to 
investigate such complaints and the 
action taken will depend upon whether 
the site is hosted within or outside of 
Australia. If it is found that the service 
offered is beyond the reach of 
Australian law, the ABA can request 
that Internet Service Providers16 take 
action under the relevant industry 
code or standard to try to prevent 
Australians from accessing the 
service.17 ISPs however, will not be 
criminally liable merely because an 
illegal site can be accessed through 
them. It has been acknowledged that 
this measure will not prevent 
Australians from continuing to access 
foreign based IGS.18

The third element of the Act is the 
prohibition on the advertising of 
prohibited IGS to Australians on the 
Internet, in print, broadcasting or 
datacasting media.19 More
controversial than the advertising ban, 
is the provision in the Act which 
empowers the Minister to make 
regulations which would have the 
effect of declaring that an agreement 
has no effect to the extent to which it 
requires the payment of money for the 
supply of an illegal IGS.20 The effect 
of such regulations would be that third 
party credit providers would be unable 
to recover debts from consumers when 
those debts are caused through the use 
of an illegal service. The Minister is 
required to endeavor to make these 
regulations in the first 6 months 
following the Act's assent.
Thus the Act provides a framework for

dealing with illegal IGS by focusing 
on and penalizing the suppliers of 
prohibited IGS. The addition of the 
regulatory power to dishonor debts 
was rushed through Parliament at a 
late stage and lacked any real scrutiny. 
In addition, this amendment attracted 
the banking lobby to the groups that 
oppose the ban. It is thus pertinent to 
assess this Act to see if it can achieve 
any of the desired aims and what its 
negative effects may be.

3. Arguments for banning 
interactive gambling

The analysis of the ban prohibiting 
interactive gambling requires an 
appreciation of the arguments given to 
support the ban. Many of the concerns 
about "live" or "real-world" gambling 
are identical to the reasons offered in 
support of the online gambling ban. 21 
Proponents of prohibition argue that 
interactive gambling is of particular 
concern because increased 
accessibility to continuously available 
gambling services exacerbates many 
of the problems associated with 
gambling generally.22

The debate over prohibition has 
occurred in many nations, most 
notably in the USA in the late 1990s 
over various Federal Internet 
Gambling Prohibition A cts23 This 
debate has been replicated in 
Australia. The main reasons given in 
support of prohibition include: the 
provision of IGS by modem 
communications devices involves a 
"quantum leap" in accessibility to 
gambling 24; second, that the personal, 
social, economic, legal and familial 
costs associated with problem 
gambling are too high and will be 
intensified by increased opportunities 
to gamble 25; third, that interactive 
gambling provides an increased scope 
for minors to access gambling 
services, with young people being 
particularly vulnerable to certain 
addictive games and because they 
have tended to be early adopters of 
new technology 26; fourth, it is has 
been argued that regulators lack the 
capacity to be able to ensure the 
probity, fairness and security of IGS27; 
fifth, the historical and continuing 
connection between gambling and 
organised crime has been raised with 
worries being expressed that the new 
technology may be used as a front for

criminal acts28; sixth, that new 
wagering services which allow for 
"ball by ball" betting will significantly 
increase the spectre of sports 
corruption 29; finally, that evidence in 
both Australia and the USA indicates 
that new forms of gambling expand 
the total gambling market, rather than 
replacing older forms of gambling.30

4. Prohibition - can it work?
In assessing a ban on IGS, two 
questions emerge: firstly, whether the 
Commonwealth Government can 
impose a ban on IGS; and secondly, 
whether the Commonwealth should 
prohibit interactive gambling.

4.1 Problems with the ban

(a) Jurisdiction

The question o f jurisdiction is the 
single most significant legal 
issue confronting the Internet 
industry. 31

The first challenge for prohibition is 
whether the Federal Government has 
jurisdiction to impose an effective 
ban. This problem resides in the 
conflict between, on the one hand, the 
traditional legal concept of jurisdiction 
and, on the other hand, the flexible 
and borderless nature of the Internet.32 
At law, the concept of jurisdiction 
depends on a state's capacity to exert 
control over a geographic area. In 
contrast, the Internet is independent of 
geographic boundaries. It has been 
described as "transcend(ing) countries 
borders" 33 and is simultaneously 
"multi-national and non-national".34 
Accordingly, there is much 
uncertainty as to whether this issue 
can be resolved, without a paradigm 
shift in the dynamic of international 
law. What is clear, however, is that 
states often lack a legitimate basis to 
prosecute those whose sites offend 
national laws.

In trying to resolve this issue two 
approaches have emerged. In the 
USA, courts have sought to extend 
their jurisdiction to any service 
provider whose service is available 
and commercially accessible in the 
territory.35 This approach was 
exemplified in the judgment of Ramos 
J in People v World Interactive 
Gaming 1999.36 Ramos J held that 
when an Internet gambling service
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was used by a resident of New York 
state, the location of the gambling 
activity was New York and thus the 
service was subject to New York state 
laws. Thus, as the commercial activity 
took place in New York, it was held to 
be sufficient presence to give the court 
personal jurisdiction over the 
defendant. This judgment has attracted 
much criticism. Firstly, this argument 
taken to its logical conclusion would 
result in IGSP having to comply with 
the laws of every state and nation 
where the site can be interacted with.37 
This is not only impractical, but is 
impossible, particularly when 
international conflicts of law are 
considered. This approach is 
detrimental to the development of all 
aspects of the Internet and e- 
commerce.38 Additionally, this 
judgment has been condemned as 
leading to the domination of American 
laws over the laws of other 
independent nations and an attempt to 
"Americanise" the rest of the world.39 
So far this approach has not been 
accepted by Australian courts. 
Simpson J in Macquarie Bank v Berg, 
a defamation case, explicitly rejected 
such an approach saying that it "would 
exceed the proper limits ... of the 
power of the court ..." and would 
illegitimately impose Australian laws 
on other nations. 0 A second important 
issue in the case was that the 
defendant was not physically 
connected to the jurisdiction. The 
problem with this approach is that it 
results in service providers being able 
to avoid Australian law through taking 
advantage of the flexible nature of the 
Internet by offering IGS, while staying 
outside of the jurisdictional reach of 
the state.41 Under this approach 
content which is clearly inconsistent 
with and contrary to Australian law 
remains accessible to Australians and 
the Government is impotent to prevent 
it.

The legislator recognised this 
fundamental problem of jurisdiction 
and attempted to deal with the 
problem by giving the Act extra
territorial force. However, this does 
not remove the second obstacle of 
bringing a foreign IGSP within the 
Federal Court's jurisdiction. Thus 
IGSPs who have no connection to 
Australia will simply be outside of the 
reach of the law. Accordingly,

Australians will still be able to access 
foreign IGS.

The issues of jurisdiction are central to 
all debates concerning the regulation 
of the Internet and, as yet, there is no 
satisfactory solution. Neither the 
Australian nor the US approach 
actually resolves the tension of 
jurisdiction and the Internet, nor do 
they indicate how to avoid this 
problem. In drafting the Act the 
Government was aware of the 
difficulties of jurisdiction. While 
Simpson J's approach and the 
approach to extra-territoriality 
contained in the Act is preferable to 
the US approach, it does render the 
purported prohibition feeble. 
Australians will still be able to access 
gambling services continuously as 
foreign based services do not fall 
within the ban.42 As the true strength 
of any legislation is its enforceability, 
the ban is at best partial and at worst 
ineffective because of this problem.

(b) Technical difficulties

In analysing the technical difficulties 
of prohibition two different issues 
emerge. The first issue is that the 
nature and structure of the Internet 
imposes real limits on the capacity of 
the Government to detect illegal 
gambling sites and then to be able to 
enforce the prohibition against 
offending sites. The second issue 
which emerges is whether 
governments can censor Australians’ 
use of IGS through utilising technical 
barriers to access. These two issues 
are of significance as they have 
implications for the effective 
enforcement of a ban.

(i) Detection and enforcement 
difficulties

The nature of the Internet and the 
anonymity that it provides greatly 
impact upon the state's ability to detect 
IGS and then to enforce the law even 
when the service provider has 
connections with the jurisdiction.43 
While the Act applies to all individuals 
and organisations, the domicile of the 
IGSP is important. Consequently there 
is a need to determine nationality, yet 
how to identify the nationality of the 
owner of a site on the Internet is itself 
a problem. This is essentially because

the Internet allows individuals to mask 
their identities, nationalities and 
geographic location.44 Domain names 
really cannot be used as an indicator 
of the land base for a site. Merely 
because a site mentions Australia, or 
ends with ".au", does not mean that 
the site has been developed or owned 
by Australians. Conversely, Australian 
sites or sites which are connected to 
Australia may not indicate this 
connection at all.45 Additionally the IP 
address, which is the unique identifier 
of a site, is a numeric code which 
offers no information regarding the 
source of a site.

The consequence of this for the 
prohibition of IGS is that the flexible 
nature of the Internet results in IGSP 
being able to both shift the physical 
location of a site and to remain 
anonymous, thus allowing national 
laws to be evaded. Secondly, modem 
encryption devices are extremely 
sophisticated and allow web site 
owners to prevent their identity being 
disclosed. Accordingly, the 
Government is likely to experience 
considerable difficulties firstly in 
detecting illegal sites and secondly in 
enforcing Australian law.

(ii) Technical barriers

Internationally, some governments 
have recognised that the problems of 
jurisdiction and the Internet have 
limited their ability to control new 
communications systems.46 Instead of 
seeking to control content through 
legislation, they have tried to 
implement technical measures to 
impose national laws through 
censoring access to, and the content 
of, information on the Net.47 The 
Government had considered applying 
technical measures to detect illegal 
IGS and then to prevent Australians

X 48from accessing these services.

The advantage of a technical approach 
is that it would allow the Government 
to install a barrier preventing 
Australians from accessing illegal 
content from wherever the gambling 
service has originated. Thus the 
Government would not be infringing 
the rights of individuals outside of the 
jurisdiction by making them comply 
with Australian laws. Rather, the 
Government would be acting as a
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ce n so r, p reventing or lim iting the  
ab ility  o f  A ustralians to  a c ce s s  
p ro scrib ed  s e r v ic e s .49

T h e  N O IE  study fo cu sed  upon the  
tech n ica l m easu res to  filter a c ce s s  to  
IG S .50 T h is w as in line w ith the  
G overn m en t's attitude that it w ould  be  
p ossib le  and desirable to  im p ose  
te ch n ica l barriers to p reven t the  
d eliv ery  o f  IG S .51 T he N O IE  rep ort 
co n firm ed  that it m ay b e  p ossib le  to  
p reven t a c ce s s , but re je cte d  such  
m easu res as undesirable. N O IE  
re je c te d  the adoption o f  tech n ical  
m easu res to  preven t a c ce s s  as they  
d eterm ined  that this w ould  im p ose  
sign ifican t c o s ts .52 It w as con clu d ed  
th at an y o f  the techniques w ould  
red u ce  the speed  o f  the In tern et and  
w ould  detrim entally  affect the quality  
and d evelop m en t o f  the In ternet as  
b oth  co m m e rcia l and inform ation  
se rv ice  p ro v id ers.53 In addition  it w as  
stated  that that the co s t o f  m o n ito rin g  
th ese activ ities  w ould  in crease  
exp on en tially  and w ould be  
p ro h ib itiv e .54 M o re o v e r, th ey stated  
that w ith  the rapidity  o f  tech n o lo g ica l  
ad van cem en t and the in cen tives to  
b reak  tech n ical regulation  o f  the  
In ternet, any filtering technique w ould  
be con tinu ou sly  subject to  a tta ck  and  
b e co m e  ou tm o d ed .55 In resp on se , the  
G ov ern m en t d ecid ed  the prohibition  
w ould  not prin cip ally  use tech n ical  
m easu res to  filter a c ce s s  to con ten t. In  
v ie w  o f  this, there is v e ry  little sco p e  
fo r the G overn m en t to  
co m p reh en siv ely  and a c tiv e ly  ce n so r  
In tern et c o n te n t .56

4.2 Specific deficiencies in relation 
to overseas IGSPs

In  drafting and debating the legislation  
the G ov ern m en t w as aw are o f  the  
p rob lem s that w ould  be en coun tered  
in ensuring that o v erseas op erato rs  
co m p ly  w ith A ustralian  law s. T o  try  to  
tack le  these problem s and to  
strengthen the e ff ica cy  o f  the Act, the 
G ov ern m en t in troduced  tw o m easu res, 
the com p lain ts system  and the  
regulations to dishonour debts.

(a) Complaints system

T h e com p lain t system  is b road ly  
m o d elled  on the com p lain t system  fo r  
p ro scrib ed  Internet con ten t under the  
Broadcasting Services Amendment

■ p '. Computers & Law

(Online Services) Act 1999 57 and is 
one o f  the m ain  m eth od s fo r d etectin g  
illegal IG S . T h e  in tegral elem ents are: 
that individuals ca n  com p lain  to  the  
A B A  about illeg al con ten t on the net; 
that the A B A  ca n  in v estig ate  and refer 
such  com p lain ts  to the F ed eral P o lic e ; 
and that the A B A  can  request that 
IS P s  take re a so n a b le  m easu res under 
industry d ev elo p ed  co d es  o f  p ra c tice  
o r A B A  d ev e lo p e d  industry standards  
to  try  to  stop  A ustralian s from  
a c ce ssin g  illegal sites.

T h e G o v ern m en t used  this m odel 
b ecau se  th ey felt th at it has w orked  
effe ctiv e ly  an d  is a w orld's best 
p ra c tic e  m o d e l.58 H o w ev er, these  
cla im s about the com p lain ts system  
are  dubious and th e ap p lication  o f  the  
m o d el to in te ra ctiv e  gam blin g is 
p ro b lem atic . F irs tly , the com p lain ts  
system  only ap p lies to  prohibited  
In ternet IG S and n o t to  all form s of  
illegal IG S . T h is  m ak es the com p lain t 
sy stem  very  sp e c ific  and although it 
ap pears to deal w ith  p resent prob lem s, 
it fails to grasp  the p oten tial fo r oth er  
form s o f  te ch n o lo g ie s  to evad e  
trad ition al m o d es o f  regulation . A t  
p resent it m ay  n ot ap p ear that illegal 
IG S  offered  v ia  m ean s oth er than the  
In ternet w ill be a  prob lem , h ow ever  
that view  m ay  n ot be a ccu ra te  in the 
n e a r future. S eco n d ly , there is the  
issue o f  w h eth er th e  com p lain t system  
is effectiv e  an y w ay . In the m o st recen t 
6  m onth rep ort on the online con ten t 
reg u la to ry  sch em e the A B A  re ce iv e d  
ju st 2 9 0  co m p lain ts  ab ou t p rohibited  
con ten t, with on ly  1 0 5  com p lain ts  
b ein g  referred  to  the F e d e ra l P o lice  
ab ou t con ten t h o sted  outside o f  
A u stra lia .59 A d d ition ally , the e x iste n ce  
o f  the com p lain ts sy stem  has n o t lead  
to a  red u ctio n  in  the am ount o f  
prohibited  con ten t that is availab le  fo r  
a c c e s s  by A u stralian s. O n a p ra c tica l  
level, as som e IG S  are legal and others  
are not, it is p ossib le  that any m ethods  
w h ich  seek  to b lo ck  illegal IG S , will 

also  b lock  legal IG S  w hen they are  
offered  on the sam e site. T his  
con seq u en ce  will be p ro b lem atic  for  
the develop m en t o f  legal IG S.

T h ese  faults add to  the view  that the  
p rov isio n s are not really  ab ou t being  
e ffectiv e  d eterren ts, but rath er are  
p olitica lly  op p ortu n istic  attem p ts to  
m ake the G o v ern m en t ap p ear to be  
tack lin g  a seriou s so cia l p rob lem .

P e te r C hen's argum ent that the Online 
Services Act com plaints system  
"exem p lifies  sym bolic p olitics" 60 is 
equally applicable to the com plaints  
provisions in the Act. A s C hen  has 
argued:

"sym b o lic  p olitics is the desire of 
the d ecision -m ak er to ap pear 
activ e  on an issue w hen he or she 
is not. It is the v icto ry  o f  style  
o v er s u b s ta n c e " .61

T his criticism  o f  style o v er substance  
is p articu larly  apt w hen provisions of 
the Act, such  as the com plaints system  
and the dishonour debt regulations are  
con sid ered .

(b) Dishonour debt regulations

O ne o f  the least analysed asp ects  of 
the bill w hen it passed w as the 
p rovision  that em pow ers the M in ister 
to m ake regulations w hich  provide  
that an agreem en t has no effect to the 
exten t that it requires p aym ent of 
m oney for the supply o f  an illegal 
IG S . I f  these regulations are e v e r to be 
m ade the stakeholders that will 
d isp roportion ately  bear this burden are  
cred it p roviders such as the m ajo r  
cred it card  com p an ies. T h ere  are a 
num ber o f  problem s with any  
potential regulations w hich seek  to use 
third p arty  cred it providers and  
in term ediaries as agents of 
en forcem ent. F irstly , cred it card  
com p an ies m ay have significant 
difficulties in determ ining w hat is and  
is not an illegal IG S. It is possib le  that 
an IG S P , from  the sam e serv ice , will 
offer both legal and illegal IG S w hich  
w ill have the sam e service co d e , thus 
cau sin g  great d ifficulty  fo r the credit 
p rov id er to assess w hether the 
provision  o f  cred it is a c ce p ta b le .62 
R ath er than face  the risk o f  extending  
cred it w hich  cann ot be reco v ered , 
cred it p roviders will ce a se  to provide  
cred it fo r all IG S regard less o f  their 
legality . T he potential harm  that this 
w ould cau se  sp ecifically  to the 
in teractiv e  gam bling industry and e- 
co m m e rce , m ore generally , will be 
high.

S eco n d , the p rovisions have a very  
high reg u lato ry  im pact and shift the 
responsibility  for regulating Internet 
con tent to  cred it p roviders. In turn 
th ese co m m ercia l enterprises will pass
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the b urden  o f  the regulation  to  
co n su m ers. M o re o v e r  it seem s odd  
and h igh ly  in co n sisten t that on the one  
hand, the G ov ern m en t has taken  
extra o rd in a ry  m easu res to  ensure IS P s  
w ill n o t be liable fo r inadvertently  
allow in g  u sers to  a c ce s s  illegal IG S , 
b ut on  th e o th er hand, the inadvertent 
p ro v isio n  o f  c red it for an illegal use  
w ould  be p un ished  so harshly. It is 
c le a r  th at the fin an ce and banking  
industries are  unhappy about this 
p oten tial reg u la tio n .63 T o  add to  their  
d isco n ten t is the w a y  b y  w hich  the 
p ro v isio n s w e re  p assed . T h ere  w as  
v e ry  little pub lic d iscu ssio n  o v e r these  
p ro v isio n s and th ey  are  co n trary  to the  
N O IE  reco m m en d atio n s . In the N O IE  
rep o rt on  the co n seq u en ces and  
feasib ility  o f  b anning in teractiv e  
gam blin g, it w as stated  that regulation  
o f  this v ery  kind w as n ot appropriate  
and w ou ld , in the long term , be 
in effective . 64

A cco rd in g ly , even  though the 
reg u la to ry  p rov isio n s co u ld  give som e  
fo rce  to  w hat is larg ely  in effective  
leg islation , the reg u la to ry  m easures  
av ailab le  to  the G o v ern m en t under the 
Act to ren d er u n en fo rceab le  any  
agreem en t in support o f  an illegal 
IG S , are  p ro b lem atic . T h e reg u lato ry  
im p act is to o  high, is w ro n g ly  p laced  
on cred it p rov id ers  and in the long  
term  m ay  be harm ful to  the  
d evelop m en t o f  e -co m m e rce .

4.3 Should the government 
prohibit interactive gambling

In v ie w  o f  the fact that the ban w ill be  
larg ely  in effectiv e , the q uestion  arises  
w h ether the G o v ern m en t should  
n everth eless h ave p roh ib ition  as the 
ce n trep iece  o f  its in teractiv e  gam bling  
p o licy . T h e G overn m en t's  m ain  
argum ent supporting the ban is that 
in teractiv e  gam blin g w ould  exa ce rb a te  
m an y o f  the p rob lem s a sso cia te d  w ith  
p rob lem  gam blin g and that a ban is 
the only reason ab le  resp on se. This  
argum ent is seriou sly  flaw ed. 
P roh ib ition  has n ev er been successftil, 
as all it d oes is en co u rag e the creation  
o f  b la ck  m arkets for the p roscrib ed  
a ctiv ity  and shifts w hat are  social, 
e co n o m ic  and p sy ch o lo g ica l problem s  
into the realm  o f  crim in ality .65 Jan  
M cM illen  and P e te r  G rab ow sk y  
cle a rly  articu lated  the real danger of

p roh ib ition  w hen th ey argued :

"W h ile  a regim e o f  prohibition  will 
n ot suppress gam b lin g en tirely , it 
w ould  certa in ly  d issuad e in volvem en t 
on the p art o f  leg itim ate  gam ing  
op erato rs  w ho w ould  be loathe to  
jeo p ard ise  their land b ased  casin o s  
lice n ce s  through  in volv em en t in 
p roh ib ited  activ ity . P roh ib ition  m ight 
thus b e  e x p e cte d  to  result in law s  

w h ich  are  larg ely  u n en fo rceab le , and  
to c re a te  a b lack  m ark et in online  
gam b lin g s e r v ic e s ." 66

In the ca se  o f  in teractiv e  gam bling the  
ban is co n tra ry  to lo g ic  and g o od  
sense. T h is is b ecau se , as has alread y  
b een  argued , governm ents can n ot 
e ffe ctiv e ly  preven t their residents  
from  a cce ssin g  prohibited  IG S . P rio r  
to the G overn m en t's an noun cem en t 
that it p lann ed  to  im p ose a  m o rato riu m  
in M a y  2 0 0 0 ,  v ery  few  com m en tato rs  
b elieved  that prohibition  w as a  real 
op tio n .67 P e te r  Jam es, a leading  
In tern et law  p ractitio n er, in 1 9 9 9  
stated  that A ustralia  w as a w orld  
lead er in regulating the in teractive  
gam blin g industry.68 In 1 9 9 8 ,  
M cM ille n , a leading gam bling  
a ca d e m ic , had dism issed  the idea of  
p roh ib ition  outright, saying that it 
w as, i f  n ot im possible, too  d ifficult to  
a c h ie v e .69 T h ese  com m en tato rs  had  
e x p lic itly  ackn ow led ged  the dangers  
o f  in teractiv e  gam bling, but instead  
argued  that regulation  w as the k ey to  
h arm  m inim isation . A cco rd in g ly , the  
q uestion  o f  w hether the governm ent 
should  ban IG S  w as reg ard ed  as  
redundant.

G ov ern m en t p o licy  b ased  on  
proh ib ition  allow s the go vern m en t to  
ignore the individual con seq u en ces  
w hich  flow  from  in teractive gam bling. 
In stead  o f  addressing the prob lem s, 
g o vern m en t attention w ould be  
fo cu sed  upon the d etection  and  
p ro secu tio n  o f  offending sites, w hich  
at best w ould  be only a handful of  
su ccessfu l prosecutions. A dd ition ally , 
it w ould  be totally  inconsistent for a  
G ov ern m en t to be on the one hand, 
p roh ib itin g an act, but on the oth er  
hand, ensuring that citizens w ho  
legally  use foreign  sites are p rop erly  
p ro tected .

P roh ib ition  can n o t achieve the d esired  
o u tco m e o f  addressing the

m u ltifarious problem s asso ciated  w ith  
gam bling. T h e reality  is that even  w ith  
a  ban A ustralian s will be able to easily  
a c ce s s  a  p lethora o f  gam bling  
serv ices . In v iew  o f  this, the path of 
p rohibition  is irresponsible as it w ill 
ensure that the detrim ental and ugly  
asp ects  o f  gam bling are able to  
flourish  uncheck ed  b y A ustralian  

re g u la to rs .70

5. Conclusion
A t the beginning o f  this p ap er seven  
m ajo r prob lem s that are eith er cau sed  
b y o r affected  b y in teractive gam bling  
w ere listed. In an attem pt to  address  
these p rob lem s the Fed eral  
G ov ern m en t has banned IG S P  from  
p rov id in g  prohibited  IG S to  
A ustralian s. T h ere are significant 
p rob lem s w ith  this p olicy . F irs t the 
G ov ern m en t cann ot p revent 
A ustralian s fro m  using foreign  IG S  
and seco n d , in view  o f  this in cap acity , 
the G overn m en t should not adopt a 
p o licy  o f  prohibition . Instead of 
denying the reality  that A ustralians  
w ill continue to  a cce ss  IG S , a uniform  
n ation al ap p ro ach  to regulation  should  
be ad op ted , as this is the only w ay  to  
even  begin  addressing the p roblem s o f  
in teractiv e  gam bling.

*  I would like to thank Joellen Riley for 
comments and encouragement with an 
earlier draft of this work.
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