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1. Introduction
E a c h  w eek  m illions o f  sch oo l students  
ca tch  a bus to  cy b e rsp a ce  in the form  
o f  a b row ser, som e fo r a few  hours, 
som e for total im m e rsio n .1 U nlike  
their a to m -w o rld  sch o o l, cy b e rsp a ce  is 
a “ total in terco n n ected n ess o f  hum an  
beings th rou gh  co m p u ters  and  
te le co m m u n ica tio n  w ithout reg ard  to  
p h y sical g e o g ra p h y .”2 In cy b ersp ace  
th ey do not deal w ith  atom s, be th ey  
b ook s, bubblers o r b ullying boys. 
T h ey  deal w ith “ inform ational 
p ro d u cts” 3 red u ced  to  one single  
m ed iu m , a ‘ w orld  o f  b its ’ .4

Ju stice  P enfield  Ja ck so n  found ninety- 
five p e r ce n t5 o f  in ternet u sers utilise  
the b ro w se r o f  on e co m p an y . 
C o n seq u en tly , the bulk  o f  students  
b oard  a  b us ca lled  M icro so ft In ternet 
E x p lo re r . U nlike trav el to traditional 
sch o o ls , students rem ain  on this bus, 
as th ey  learn  in cy b ersp ace . Its 
a rch itectu re  d eten n in es th eir m o d es o f  
learning.

T h e authen tication  m ode is 
“ u nau then ticated  p seu d o n ym ity” 6 - 
student gen d er, and, m ore p articu larly  
their a g e , is unknow n. S o the student 
w h o log s onto the R e v s  “D e aler  
N etw o rk ” system  to sim ulate buying a 
c a r  in a cyb ersp atial lesso n 7 is 
ad v an tag ed  b y an on ym ity  and treated  
as serio u sly  as the q uery o f  any adult. 
P a ra d o x ic a lly  the sense o f  liberty in 
such an on ym ity  is tem p ered  by

internet su rv eillan ce  m eth od s such  as
1. P. ad d resses8 and c o o k ie s .9 In 
con trast, the student en terin g a sex  
shop o f  the a to m -w o rld  d oes not have  
the ad v an tag e  o f  an on ym ity  and  
th erefore has se lf-au th en ticatin g  
difficulty  gettin g  aroun d  the n orm s  
and law s that reg u late  a c c e s s  to  such  
p rod u cts.

Y e t  to  cy b e rsp a ce  w e tak e o u r ato m -  
w orld  p erson alities , law s and valu es. 
S ch o o ls  have a duty o f  ca re  to  th eir  
students in the a to m -w o rld . T his  
p ap er ex a m in e s  this duty in 
cy b ersp ace .

2. The Legal definition of a 
‘school’

A to m -w o rld  defin itions o f  a sch o o l are  
steeped  in n otion s o f  p h y sica lity  and  
see th em  as co m m an d -d riv en  p la ce s  o f  
unidirection al in stru ction . K n o w led g e  
is “ im p a rte d ... in stru ction  is 
g i v e n . . .” 10 O n the oth er hand , 
sch oo lin g  in cy b e rsp a ce  is in teractiv e  
and p rom otes the e x ch a n g e  o f  ideas  
beyon d  the w alls o f  the sch o o l. T h is  
clash  w as tested  in Ford and Net 
Grammar School Pty Ltd v Board o f  
Studies.11
In this d ecision , N e t G ram m ar S ch oo l 
applied  to  N S W  A d m in istrative  
T ribunal to rev iew  the d ecision  o f  the  
B o a rd  o f  S tud ies ( ‘the B o a r d ’) to  
re ject its ap p lication  fo r initial 
reg istration  o f  a p rop osed  sch o o l and

allow  it to  rep resen t can d id ates fo r the  
H igh er S ch oo l C ertifica te  ( ‘H S C ’). 
N e t G ra m m a r sought to ed u cate  via  
the in tern et12 enabling q ualification  to  
an yon e an yw h ere in the w o rld 13, 
through  in teractiv ity  that includes  
“group d iscu ssio n s th rou gh  M icro so ft  
N etM eetin g  and a d ed icated  chat  
ro o m , ta lk in g  to his o r her tu tor using  
IC Q  E -m a il serv ice , and self-m an aged  
le a r n in g .. ..” . 14

T h e B o a rd  o f  Studies argued  that th ey  
w ere not co m p eten t to  deal w ith the  
ap p lication  b ecau se  it p rop osed  a 
‘s c h o o l’ th at did not fall w ithin  the  
m ean in g o f  the Education Act 1990 
(N S W ) ( ‘the A c t ’) 15, exp ressin g  
m o n ito rin g  and con tro l c o n c e rn s .16 
T h e B o a rd  relied  on  several section s  
o f  the A c t  w h ich  states registrants  
m u st h av e  sa tisfacto ry  p re m ise s17, 
m an d ates co m p u lso ry  a tte n d a n ce 18 
and states altern atives such  as h om e  
sch o o lin g  be in a defined p hysical 
se ttin g .19

T h e  term  ‘s ch o o l’ is not defined b y the  
A c t but b oth  parties acce p te d  that it 
w as to h av e its natural m eaning. 
H o w ev er N et G ram m ar argued  for a 
w id er in terp retation  than that put 
forw ard  b y  th e b oard  to en co m p ass “ a 
m o d e m  in terp retation  reflectiv e  o f  
ch an ges in the w id er social 
en viro n m en t o f  learn in g” in the  
m ean in g o f  the term  ‘s c h o o l’ . 20 T he  
sch ool a lso  argued  that a sch ool is not 
on ly  “a fixed  ed ucation al lo ca tio n ”21
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requiring atten d an ce  and that the  
s c h o o l’ s a im  in seek in g  to  provide  
ed u cation al se rv ice s  for children  
livin g in rem ote  a reas  o f  A u stralia  or  
cou n tries  outside A u stralia  should  be  
con sid ered . In its ap p lication , w hen  
asked  to  state the s ch o o l’s buildings  
th ey  b old ly  asserted : “ A s the N et  
G ra m m a r S ch oo l is a virtual 
c la ssro o m  this se ctio n  d oes not 
ap p ly .” 22

T h e tribunal found fo r the school 
statin g th at th ey  “fa v o u r a m ean in g o f  
the kind that ap pears first in the  
Australian Concise Oxford Dictionary 
- ‘an institution for ed u catin g  children  
o r g iv in g  in stru ctio n ’ ” , w h ich  avoids  
undue em p h asis in referrin g  to  the  
term  ‘ s ch o o l’ as a p la ce  w h ere  
students p h y sica lly  assem b le  for  
e d u catio n .23 H en ce  the ap plication  for  
reg istration  b y  N et G ram m ar w as a 
p rop osal for a ‘s c h o o l’ in the b road  
sense o f  the term . T h at is, it p rop osed  
an institu tion  fo r the p rov isio n  o f  
ed u cation  and in stru ction . T h e  B o a rd  
w as ord ered  to  reco n sid e r the  
ap p lication  on that b asis .

It w ould  ap p ear that the B o a rd ’ s 
p referred  definition is a result o f  ‘ Is- 
Is m ’24 -  b ecau se  that is the w ay  things  
are, th at is the w ay  w e suppose th ey  
m ust be.

B e fo re  w e ca n  co n sid e r a s c h o o l’ s 
duty o f  ca re  in such  a cy b e rsp a ce , let 
us first e x am in e  th eir duty in the ato m -  
w orld.

3. A School’s ‘Atom-World’ 
Duty

T o  establish  liab ility  one has to  prove  
there is a duty o f  c a re , the duty has  
b een  b reach ed  and that the b reach  w as  
a cau se  o f  the injury o r loss.

T h e duty o f  sch o o l au thorities to  
students is n either a  duty o f  ca re , n or a 
v icario u s  liab ility  fo r the n egligen t 
a cts  o f  its em p lo y ees. It is m ore  
on ero u s. It is a duty  “not to  take  
reason ab le  c a re  b u t . . . t o  en sure that 
reason ab le  c a re  w as tak en  w ith resp ect  
to  the P la in tif f s  s a fe ty .” 25 T h e duty  
can  not be d elegated  to  an oth er sch ool 
au th o rity ,26 a su b -co n tra cto r ,27 o r  
an oth er student actin g  as a vo lu n teer.28 
T h is duty is also ow ed  to  parent 
vo lu n teers  on sch oo l ca m p s29 th ou gh

26 . .

the standard  o f  c a re  required  will be  
low er. N o r ca n  sch oo ls  easily  argue  
co n trib u to ry  n eg lig en ce . T h e standard  
o f  c a re  students o w e fo r th eir ow n  
safety  and th at o f  fellow  students is 
on ly  at the level o f  th ose o f  th e sam e  
ag e , in te llig en ce  and e x p e rie n ce .30

D ue to  the nature o f  students, the  
stand ard  o f  such  c a re  is v e ry  high. 
T h ey  h ave a  “p rop en sity  to  m eddle  
w ith  an yth in g” 31 and are driven  b y the  
“ fo reseeab le  fo lly  o f  youthful 
e x u b e ra n ce .” 32 Initially  the sco p e  o f  
duty w a s  that o f  a “ carefu l fath er” 33 
but it is n ow  a c ce p te d  th at a s c h o o l’s 
legal resp on sib ility  g o es  b eyon d  that 
o f  a p aren t. A s  M u rp hy J  p oin ted  out 
in Introvigne, unlike a h om e, students  
have no ch o ice  o f  th eir c la ssm a te s , 
injury ca n  o c c u r  th rou gh  so m etim es  
m alicio u s  b eh av io u r and a sch o o l has  
the right to  co n tro l w hat o c c u r s .34

C o n seq u en tly , unlike m ost o th er areas  
o f  tort w here th ere  is no duty fo r n on ­
fe a sa n ce , sch o o ls  have a duty th at is 
one o f  “ affirm ativ e  actio n  to  take  
reaso n ab le  steps to  p ro tect [students] 
again st risks o f  injury w h ich  
reaso n ab ly  ou gh t to  be fo re se e n .” 
S ch o o ls  are rep lete  w ith n o n -feasan ce  
p ossib ilities in n eg lig en ce  -  a failure  
to  su p erv ise ,36 a failure to  b reak  up a 
fig h t,37 a failure to  sup ervise a bus  
q u eu e.38 In m easu rin g stand ard  o f  
ca re , Romeo con sid eration s 39 such  as  
the c o s t o f  p reven tin g  the p articu lar  
accid e n t, o r the co s t in cu rred  in 
m easu res to  av o id  all accid en ts  o f  like  
kind in the future are irrelevan t w hen  
the duty is to en sure reason ab le  care  
is taken.

N or it is ad equ ate to  think o n ce  a 
student h as left the grounds the duty is 
null and void. T h e  sco p e o f  duty w as  
ex te n siv e ly  w idened  in Koffman. T h e  
nature and e x ten t o f  duty “ is d ictated  
by the p articu lar c ircu m sta n ce s  o f  the  
relationship ” , and not lim ited  b y  “ the  
fact th at the final bell h as rung and the  
pupil has left the sch o o l. T h e  
relationship  d oes not begin  and end at 
definite tim es e a ch  sch ool d a y .”40

D o es this m ean  that the duty  is ‘ res  
ipsa loq u itu r’ - n egligen ce  on  the part 
o f  a sch oo l au th o rity  can  be inferred  
from  th e m ere fact th ere w as an  
accid e n t and in ju ry?41 I f  this w ere the  
ca se , w ould it not m ake sch o o l

au thorities liable fo r “ an in determ inate  
am oun t fo r an in determ inate tim e to  
an in determ inate c la s s ."42 W h ile  
co u rts  d iffer little o v e r the im p osition  
o f  a duty o r the standard  and sco p e  o f  
that duty , th ere is con sid erab le  
d ifferen ce  o v e r w hat co n stitu tes  
“reason ab le  fo reseeab ility” in a b re a ch  
and w h ether, i f  there w as a  b re a ch , the 
injury w ould  have o ccu rre d  but fo r  the  
b reach . T e a ch e rs  sup ervisin g a 
reg u lar c rick e t g am e for w eek s w ere  
not found liable fo r a b oy  hurt b y  the 
ja g g e d  end o f  a bat m ade from  a 
b rok en  b en ch  slat.43

R e ce n tly  a d ecisio n  o f  the Suprem e  
C o u rt o f  the A C T  w as ov ertu rn ed  by  
the F C A  due to  varyin g  op in ion s on  
cau satio n . T h e lo w er co u rt found the  
sch oo l au th o rity  liable and granted  
$ 7 7 0 ,0 0 0  in d am ag es ev en  th ou gh  it 
held  the P rin cip al and the te a c h e r had  
not b een  n egligen t.44 A  b o y  w ith  a 
p re-co n d itio n  (unknow n to  the sch o o l)  
o f  sev ere  internal b leedin g resu ltin g  
fro m  the slightest k nock , w as kicked  
during p lay -lu n ch  ‘h o rse p la y ’ . The  
F C A  cou ld  found no cau sal link  
b etw een  lack  o f  sup ervision  and the  
resu ltan t injury. A rgu in g th e nature o f  
b o y s “ w ou ld  require an arm y  o f  
su p erv iso rs”45 to  p reven t such  
accid e n ts  the cou rt lo w ered  the b ar for  
the standard  o f  ca re . W ilc o x  J  held  
that ed u cation al authorities h ave a 
“duty to  take reason ab le  steps to  
p ro te c t students from  sign ifican tly  
violent b eh av iou r, o r  from  p rolonged  
u n w elco m e p h y sical atten tion , I do not 
think it can  re a lis tica lly  be said  that 
the duty exten ds to  p ro tectin g  an  
ap p aren tly  n orm al 15 y e a r  old boy  
fro m  receiv in g , o v e r a short p eriod  o f  
tim e , p layfig h t k ick s from  his 
frien d ,”46 So w hile a duty ex isted , this 
duty w as  not b reach ed  as it w as  
su cce ssfu lly  arg u ed  th at the lack  o f  
sup ervision  w as  not a  cau se  o f  the  
injury. A p p lica tio n  fo r leave  to  appeal 
this d ecisio n  on  the b asis o f  cau sation  
w as recen tly  denied .47

4. The Duty in Cyberspace
L e t us now  apply th ese  atom -w orld  
law s to  tw o cy b ersp atia l scen ario s.

Scenario 1 -  Physical injury

A  b oy  ag ed  15 w ork s at h om e and  
log s onto the sch o o l w eb  site hosted  
on the serv er o f  an in tern et S ervice
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P ro v id e r (IS P ). F ro m  the s ch o o l’ s 
S cie n ce  P ag e , he h yperlinks to a 
scie n tific  site about b om b s. T h is site 
has a link to  an oth er that gives  
d etailed  instru ction s on m aking a 
b o m b .48 T h e sch oo l w as aw are o f  this  
an d  the IT  d irecto r had em ailed  the  
IS P  a list o f  sites to  be added to  the  
filtering softw are to  b lo ck  it. T h e IS P  
h ad  not done so. T h e  b o y  p ro ceed s  to  
m ak e the bom b . It exp lo d es cau sin g  

p erm an en t injury.

U n d e r Koffman, th ere  is little doubt 
th at th e sch oo l w ou ld  h ave a duty to  
this b o y  en gagin g  in sch oo l activ ities. 
A cen tral a im  o f  cyb erspatial  
ed u catio n  is to  m ak e sch oo l w ork  
av ailab le  from  “ a n y w h ere” at “ a tim e  
o f  th eir ch o o sin g ” .49 C y b ersp ace  will 
in cre a se  the sco p e  o f  duty. T he  
n eg lig en ce  in not updating th e filter  
so ftw are  cou ld  m ean  the sch oo l has  
b re a ch e d  one o f  its n on -delegable  
duties. T his liab ility  is co m p lica ted  
fu rther, by the fact recen t, n arro w -  
sigh ted  legislation  ren d ers IS P s liable  
in p reven tin g “ exp o su re  to Internet 
co n ten t that is unsuitable for  
ch ild ren ,” 50 and the site cou ld  be 
su b ject o f  a ‘tak e-d o w n  n o tic e ’ . T his  
ex te n d s  the sco p e  o f  possible  
com p lain an ts  to  w hom  the sch oo l is 
acco u n tab le . It p la ce s  the sch oo l in a 
p ositio n  o f  re lian ce  on an oth er for  
ca rry in g  out n on -d eleg ab le  duties. 
D isregard in g  IS P  liab ility  as a c o ­
d efendant, p ersu asive  ev id en ce  in the  
U S A  outlines o th er fa cto rs  in 
co n sid erin g  a s ch o o l’s duty. F ilterin g  
softw are  cre a te s  a ‘ false  sense o f  
se cu rity  and c o m p la c e n c y ’ and is 
b eyon d  the b ud get and tech n ical  
ca p a c ity  o f  m an y  s ch o o ls .51 It is 
im p ortant to  e xam in e  a s ch o o l’ s 
a cce p ta b le  use p o lic y  ( ‘ A U P ’) and  
estab lish  w h eth er in ternet a c ce s s  is 
reg ard ed  as a right o r  a p riv ileg e. I f  a 
right, th e  onus is  on th e sch oo l to  have  
a h ig h er standard  o f  care .

In a cyb ersp atial settin g, teach ers  are  
p rim arily  resp on sib le  fo r con ten t 
se lectio n  and creatio n , not te x t b ook  
co m p an ies -  so th ey have a h igher 
legal resp on sib ility .52 It has been  
argued  the further a b reach  o f  duty (ie  
accid e n t) is from  the sch oo l, the less  
con tro l a sch ool has o v er the standard  
o f  c a re  n e ce ssa ry .53 Y e t  in cy b e rsp a ce  
e v ery o n e  is equidistant -  sim p ly  a 
login a w a y  -  and w hile a sch oo l has

granted  a c c e s s  and h as co n tro l, th ey  
can  not take d iscip lin ary  actio n s  at the  
point o f  the b reach  -  o n ly  a fter the  
event.

C learly , th ere  are s ign ifican t cau sation  
p rob lem s fo r any attem p t to  re c o v e r  
on b e h a lf o f  the b oy . It ca n  h ard ly  be  
argued  that, but fo r  the failure to  
rem o v e  a W e b  link, the b o y  w ould  not 
h ave b een  injured. In th e au th o r’ s 
opinion, his actio n s in  p ro ceed in g  w ith  
the bom b  presents su fficien t ‘new  
in terven in g a c ts ’ to  b reak  the ch ain  o f  
cau sation .

Scenario 2 - Mental harm

It will a lw ay s  be d ifficult to  p rov e  
cau sation  fo r a b re a ch  o f  duty in 
cy b e rsp a ce  that resu lts in a p h y sical 
injury. B u t w h at i f  the in jury is one o f  
m ental h arm ?

C o n sid er the fo llow in g  scen ario . A s  
p art o f  a C iv ics  co u rse , students in a 
g ir ls ’ sch oo l use a link from  a S ocial 
S cie n ce  W e b  p age to  a site enabling  
u sers to cre a te  online p olling. D uring  
lu n ch -tim e, from  a sup ervised  sch oo l 
co m p u ter lab, a girl d esigns a poll: 
Who is the biggest slut in Year 7 ?  T he  
site lists a set o f  possib le  cand idates. 
Students at the sch oo l and oth er  
students w ith W eb  a c ce s s  at oth er  
sch oo ls  vo te  in this e-p o ll. R esu lts  are  
updated and p resen ted  in re a l-tim e .54

W h eth er the sch o o l cou ld  have  
reaso n ab ly  fo reseen  the a c t  and  
w h ether the te a c h e r w ho sup ervised  
the co m p u ter lab co u ld  sup ervise the  
con ten t o f  the ‘p riv a te ’ w ork  o f  up to  
3 0  students on  th eir ow n  lap top s is a 
question no co u rt h as yet con sid ered . 
H o w ev er, but fo r the teach in g  o f  the e-  
p olling system  and the students a c c e s s  
to  it p rom oted  b y the sch o o l, it is 
reason ab le to  assert th at the  
unfortunate can d id ates  in th is e-p oll  
w ould  not h ave suffered  ‘ n ervous  
s h o ck ’ th at cou ld  fo reseeab ly  arise  at 
havin g b een  p u b licly  branded  a slut by  
th eir peers. E v e n  th ou gh  the duty and  
cau sation  are w ell established  law s o f  
the a to m -w o rld , th ey  will still rescu e  
the sch oo l authority  from  liability . In 
A ustralia  th e girls  m u st show  a sudden  
jo lt  that results in a “p sy ch ia tric  
illness” attested  by exp ert ev id en ce  
rath er than  m ere ‘m ental d istre ss ’ .55 
E v en  i f  such  nervous sh o ck  is 
suffered, its ap p lication  is lim ited  to

set c a te g o rie s  fo r a  duty o f  c a re  to  
arise  in its prevention . T h ese duties  
are tied  to  sh o ck  from  fear o f  d am age  
to  o n e ’ s p ro p erty 56 o r to o n e ’s 

p h y sica l p e rso n .57

N ev erth eless, in ord er to  m ak e a 
p o litica l o r  m oral exam p le , it is not 
u n foreseeab le  th at an gry  parents m ay  
at least try  to  gain  nom inal d am ages  
(b e ca u se  an  injury can n ot b e m ade  
ou t) again st a sch oo l that enables  
a c c e s s  to  u n accep tab le  sites due to  
in adequate sup ervision. In the U S A  
one p aren t h as sued a sch oo l authority  
fo r d en y in g him  a c ce s s  to  co m p u ter  
files th at w ould  allow  him  to  ch e ck  the 
valid ity  o f  d istrict filtering p o lic ie s  by  
v iew in g  sites v isited  b y stu d en ts .58

5. Conclusions
In short, the ‘ slow -w in g 'd  tu rtle ’ 59 o f  
co m m o n  law  tort p ro tects  in jury to  
b od y o r  p rop erty , not injuries to  the 
m ind resu ltin g in m ental anguish . 
H o w e v e r cy b e rsp a ce  and inform ation  
s o cie ty  in volv e  m atters o f  the m ind  
and in tangible w rongs. U n less  the tort 
is so g riev o u s that it results in n ervous  
sh o ck  resu ltin g in physical harm  to  the 
p erson  co n cern ed , it is unlikely a  tort 
can  b e m ad e out.

S ch o o ls  should  not be o v erly  cau tio u s  
in reg u latin g  a c c e s s  to cy b e rsp a ce  that 
brings forth  en orm ou s and w ell 
d ocu m en ted  ed u cation al benefits. 
Internal a c c e s s  p roced u res such  as 
p rov id in g  students w ith u ser n am es  
linked to  th e sch o o l dom ain  n am e and  
u se o f  internal audit trails  w ould  
reg u late  th e sce n a rio  fo r m ental h arm  
outlined  ab o v e . M u ch  sch oo l 
m isfe a sa n ce  is brou gh t ab ou t by  
students using an on ym o u s u ser n am es  
p ro m o ted  b y H o tm ail and oth er such  
grou ps. It is the a u th o r’s v iew  that 
sites th at a llow  creatio n  o f  an on ym ou s  
id entity  should  be filtered. B u t n either  
to rt law  n o r efficien t internal 

p ro ced u res  can  ad equ ately  reg u late  the  
co d ed  a rch ite ctu re  o f  “ u nau thenticated  
p seu d o n y m ity ” inherent in the curren t 

d om in an t b row ser.

L a w re n ce  L e ss ig  argues go vern m en ts  
should tak e a m o re  d irect role in 
fram in g  h ow  co d e  defines and  
reg u lates  c y b e rs p a c e .60 T h is fo rm  o f  
reg u latio n  d oes not rely  on c o m m o n  
law  to rt duty o f  c a re  w h ich  is  lim ited  
b y its co n ce rn  w ith  rem edies a fter a
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b reach  has o ccu rred . R eg u latio n  in 
cy b ersp ace  can  be m ore p ro activ e  and  
avoid  a b reach  Father than be reactiv e  
to  a b reach . R ath er than let co d e  
w riters at institutions such  as 
M icro so ft im pose the a rch itectu re  o f  
“unau then ticated  p seu d o n ym ity” , 
b ro w sers  cou ld  be re -co d e d  to  m ake  
th em  self-au th en ticatin g . H en ce  a 
child  b ro w ser co u ld  be m ade the  
default setting w ith  a sim ple ch an g e  o f  
co d e  m andated  by G o v ern m en t and  
u n savo ry  sites cou ld  b e req u ired  to  
install co d e  at th eir end denying  
a c ce s s  w hen  hyperhit b y  a child  
b row ser. T h e end u sers m aintain  
con tro l. R eg u latio n  is tran sparent i f  a 
w arn in g m essag e to  child ren  is 
con tain ed  in the co d e  o f  th e a c c e s s  
denial m essage. A  p articu larly  
inquisitive child  m ight en gage  
teach ers  in debate o v er such  sites. 
T h e child  w ould  learn , not be h indered  
in an unknow ing w ay .

T o rts  avo id ed  before the b reach  lim it 
fears o f  in d eterm in acy . W e  n eed  to  
m indfully apply a to m -w o rld  law s to  a 
cyb ersp atial parad igm . Ju d g es  are  
relu ctan t in referrin g  to  ev id en ce  g iven  
about the c o n v e rg e n c e  o f  
co m m u n icatio n s  m ed ia on the internet 
Sheppard  J  d eclared , “T h ere  has b een  
so m u ch  d evelop m en t in the  
te ch n o lo g y  w h ich  affe cts  this area  in 
recen t tim es and the p ro g ress  has b een  
at such  a rate that it is im p ossib le  to  
deny that quite rev olu tion ary  ch an g es  
m ay  be upon us all quite soon . B u t I 
have to  be cau tio u s. I can n o t d ecid e  a 
ca se  w h ich  is la rg ely  b ased  upon w hat 
h as happened  up to  now  upon w h at  
m ight happen in the fu tu re.”61 Y e t  this 
p ap er has in dicated  sign ifican t a reas  o f  
law  th at lim it tortiou s liab ility  o f  
sch o o ls  fo r p h y sical and m ental h arm  
resu ltin g from  internet m isu se b y  
students. C onsid ering the en orm ou s  
ed ucation al benefits  o f  c y b e rsp a ce , 
sch o o ls  should  heed  the ap h o rism  o f  
R o o sev elt. A p art from  b u d getary  

con strain ts , w hat th ey  h av e  m o st to  
fear is fear itse lf  as th ey  n avigate  th eir  
students th rou gh  the digital 
m illennium .
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