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Overview
O n 2 8  A ugust 2 0 0 1 ,  Ju stice  H ed igan  
o f  the V icto ria n  S up rem e C o u rt  
handed dow n the lan d m ark  d ecisio n  o f  
Gutnick v Dow Jones and Company 
Inc} T h e ca se  in v o lv ed  A u stralian  
business, sporting and relig iou s figure, 
Jo sep h  G utnick , w ho b rou gh t 
p roceed in g s again st U S  m ed ia giant, 
D ow  Jo n e s , allegin g  that an article  
published in D o w  Jo n e s ’ m ag azin e , 
“B a rro n s” , d efam ed  him . T h e article  
w as p rod u ced  in print form  and w as  
also availab le fo r d ow n load  by  
subscribers at D o w  Jo n e s ’ w eb site . 
D ow  Jo n es  ap plied  to  the Sup rem e  
C ourt o f  V icto ria  to  eith er d ism iss the  
p roceed in g  b ecau se  the V icto rian  
Suprem e C o u rt lack ed  ju risd ictio n  o r  
to  tran sfer the ca se  to  the N e w  Je rse y  
for hearing on the basis that it w ould  
be the m ore approp riate  forum . T h e  
ad van tage o f  h avin g  the ca se  tried  in  
N ew  Je rse y  rath er than V icto ria  w as  
the real lik elih ood  that G u tn ick ’ s 
claim  w ould  fail under the U S ’ F irst  
A m en d m en t R ule.

It w as held that th e pub lication  o f  
arguab ly  d efam ato ry  m aterial on the  
internet o ccu rre d  in V icto ria , w h ere  
the m aterial w as d ow n load ed , even  
though the w eb  se rv e r w as lo ca te d  in 
the U S . Jo sep h  G u tnick  w as th erefo re  
granted  the right to  sue D o w  Jo n es  
under V icto rian  L a w . M o re o v e r  
V icto ria  w as also  held  to  be th e m ore  
ap prop riate forum  o v e r N ew  Je rse y  to  
try  the ca se  b ecau se  Jo sep h  G u tnick  
and his business w ere  b ased  in 
V icto ria , w here the a lleged  d efam atio n  
ultim ately  o ccu rred .

Facts
T h e ca se  rev olv ed  around an article  
entitled  “ U n h oly  G ain s” published  in  
B a rro n s  m ag azin e  w h ich  p urported ly  
d efam ed  Jo sep h  G u tn ick ’ s rep utation . 
G u tnick  cla im ed  that the artic le  stated  
that he w as the b iggest cu sto m e r o f  
co n v ic te d  m o n ey -lau n d erer and ta x  
evad er, N ach u m  G old b erg . T h is  
statem ent, and the a cco m p a n y in g  c le a r

p ictu res o f  b oth  G u tnick  and N ach u m , 
im plied  th at G u tn ick  w as  
m asq ueradin g as a resp ectab le  citizen  
w hen he w as a ta x  ev a d e r w ho  
laundered larg e  am oun ts o f  m o n ey  
through  his c lo se  a sso cia tio n  w ith  
G old b erg .

G utnick  asserted  th at D o w  Jo n e s  
caused  the article  to  be published  in 
V icto ria  v ia  the in ternet in p erm an en t 
article  fo rm  m aking it availab le  to  
V icto ria n  internet u sers, in cluding  
brok ers and financial ad visers , w h o  
did o r  cou ld  h ave, ob tain ed  a c c e s s  to  
the article . O n ly  a sm all num ber o f  the  
printed fo rm  o f  the relev an t c o p y  o f  
B a rro n s  actu ally  ca m e  to  A u stralia , 
but a few  o f  th em  w ere sold  in 
V icto ria .

Issues
T he tw o m ain  arg u m en ts put forw ard  
by the D ow  Jo n es  w as one o f  
ju risd ictio n  and Forum non 
conveniens.
Jurisdiction Issue
D ow  Jo n e s ’ first argum ent w as b ased  
on its assertio n  that V icto ria  had no  
ju risd ictio n  to  entertain  the p ro ceed in g  
b ecau se  the internet pub lication  
o ccu rred  w hen and w h ere  the m aterial 
w as uploaded , that is, w hen  it w as  
pulled from  the serv er in N ew  Je rse y  
by a req u est em an atin g  from  a 
V icto rian  w eb  b row ser. H o w e v e r, 
Ju stice  H ed igan  held, co n sisten t w ith  
the traditional law  o f  d efam atio n , that 
pub lication  tak es p la ce  w here and  
w hen the con ten ts  o f  th e pub lication  
are seen  and com p reh en d ed , that is the  
pub lication  o ccu rre d  at the p la ce  o f  
dow nloading.

It w as also  argued  b y th e defendant 
that the w orld  w ide w eb w as a system  
unlike an y  o th er and th erefo re  d efied  
traditional an alysis. Ju stice  H ed igan  
held that the law  m ust n everth eless  
cop e w ith it and that in any ca se  the  
article  w as not a 'w orld  w ide w eb  
publication ' but an 'internet

p ub lication ' since a c c e s s  to  the  
p ub lication  w as lim ited  b y  the 
im p osition  o f  p assw ord s and c h a rg e s .2

C oun sel fo r D o w  Jo n e s  b riefly  
dabbled  w ith the p rop osition  that 
cy b e rsp a ce  w as a d efam atio n -free  
zon e, but the arg u m en t w as not 

e x p lo re d .3

F orum  non conveniens
O n failure o f  the p rev io u s argum ent, 
D o w  Jo n e s  subm itted  that N ew  Je rse y  
w as p rim a facie  m o re  sub stan tially  
co n n ected  than  V icto ria  and th at the  
C o u rt should  e x e rc ise  its p o w e r4 to  
stay  a p ro ceed in g  and allow  th e case  
to  be tran sferred  to  N ew  Je rse y  on  the 
basis o f  forum non conveniens.5 
Ju stice  H ed igan  ap plied  the test at 
co m m o n  law , that is, “ w h eth er it has 
been  show n that the ju risd ictio n  under 
attack  is c learly  an inappropriate  
fo ru m ”6 and rejected  the defendants  
sub m ission  b ased  on the fo llow in g  
reason s:

• the pub lication  o f  the alleged  
d efam ato ry  statem en ts  w as  in 
V icto ria ;

• the p la in tiff w as a resident o f  
V icto ria  w ith  his business  
headq u arters, fam ily , social and  
b usiness life are b ased  in V icto ria ;

• the p la in tiff  w as on ly  co n ce rn e d  
w ith  the part o f  the article  w h ich  
d efam ed  him  as a m o n ey -lau n d erer  
w h ich  attack ed  his rep u tation  in 
V icto ria ; and

• the p la in tiff h as n ot undertaken  to  
sue in any o th er p la ce  o th er than  

V icto ria .

H e held  that th ese reason s easily  
d efeated  the d efen d an t’ s c la im  that 
N ew  Je rse y  w ould  be the m ore  
ap prop riate  forum . A cco rd in g ly , D ow  
Jo n e s ’ ap plication  fo r a stay  and  
tran sfer o f  the p ro ceed in g s  w as  
denied.
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Appeal
T h e defendant • ap pealed  the d ecision  
o f  Ju stice  H ed igan  but it w as  
u nan im ously  upheld  by Ju stice s  
B u ch an an  and O ’B ry a n  statin g that 
th ey  b elieved  the d ecision  w as  
“p lainly  c o rre c t” .7 D ow  Jo n e s  is 
con sid erin g  tak ing the ca se  to  the  
H igh  C o u rt d espite the failure o f  the  
ap p eal.8 A s  it stand s, Jo sep h  G u tnick  
retains the right to  sue D ow  Jo n e s  in 
V icto ria .

Implications of G utnick v D ow  
Jones
T h e ruling b y  Ju stice  H ed igan  is 
con sid ered  b y  so m e co m m en tato rs  to  
signify a real th reat to  free sp e e ch .9 
T h e o u tcom e o f  the d ecision  is that 
an yon e publishing m aterial online  
m ay  be fo rced  to  co m p ly  w ith vastly  
different libel law s in num erou s  
ju risd iction s.

A lthough  Ju stice  H ed igan  d rew  a 
distin ction  b etw een  internet 
p ub lications and w orld  w ide w eb

p ub licatio ns, there is still som e  
su b stan ce  to  D o w  Jo n e s ’ argum ent 
that in ternational w eb sites  m ay  
b e co m e  w ary  ab ou t granting  
sub scrip tion s to  A u stralian s fo r fear o f  
b ein g  sued u nd er A u stralian  law . In 
co m p ariso n  to  o th er co u n tries  such  as 
the U K  and U S , A u stralian  d efam ation  
law s are  reg ard ed  as m o re  s tr ic t .10

W e  w ill have to  w ait an d  see w h ether  
D o w  Jo n e s  w ill ap peal the ca se  in the  
H ig h  C o urt. U n til th en , in ternational 
w eb sites  m ay  need  to  think tw ice  
b efo re  th ey  publish  any online  
m aterial that cou ld  b e  reg ard ed  as 
d efam ato ry  o f  c itizen s o f  cou n tries  
that h av e stricte r libel law s. S om e  
p ub lishers co u ld  ev en  d ecid e  to  
ad d ress this issue b y e x clu d in g  certain  
co u n tries  fro m  a cce s s in g  th eir w eb  
co n ten t to  avoid  the risk  o f  b ein g  sued.
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Overview
F o r  IT  suppliers, th e ca se  o f  RACV 
Insurance Pty Ltd & A nor v Unisys 
Australia Ltd & Ors1 should rem ind  
th em  to  not m ak e any false  or  
m isleadin g rep resen tatio n s in p re-  
con tractu al n egotiatio n s.

F o r  cu sto m ers, litigation  o f  this kind is 
exp en siv e . C o u p led  w ith the risks  
inherent in running a ca se  h eavily  
relian t on  w itness reco lle c tio n  m ean s  
that cu sto m ers  should  seek  altern ative  
form s o f  settlem en t to  litigation  w hen  
d issatisfied  w ith  th eir suppliers.

A ustralian  c a s e s  in volv in g  co rp o ra te  
cu sto m ers  in itiatin g p roceed in g s  
again st suppliers o f  IT  system s w h ich  
fail to m eet ex p e cta tio n s  have been  
re la tiv ely  rare . N ev erth eless, this is 
w hat R A C V  In surance P ty  Ltd

32 . .

(R A C V I)  and R A C V  G roup S e rv ice s  
P ty  L td  (R A C V G S ) did in D e ce m b e r  
1 9 9 6 , w hen th ey  filed  p ro ceed in g s  in 
the S up rem e C o u rt o f  V ic to ria  again st 
U n isy s  A u stralia  L td  (U n isy s).

T h e  h isto ry  o f  the ca se  g o es  b ack  to  
1 9 9 3 , w hen R A C V I en tered  into a 
c o n tra c t w ith U n isy s  to  d esign, supply  
and install a w ork  flo w  m an agem en t 
sy stem , b ased  on th e im ag in g  o f  
d ocu m en ts (W M S  S y ste m ). T h e  idea  
o f  the W M S  S ystem  w as to  rep lace  
R A C V I's  ex istin g  p ap er b ase  system  
fo r the p ro cessin g  o f  c la im s. T he  
sy stem  handed o v er b y  U n isy s  as  
co m p lete  in M arch  1 9 9 5  w as a failure. 
A lth o u g h  U n isy s attem p ted  to  fix  the  
p rob lem s w ith the W M S  S ystem , it 
w as u n su ccessfu l. In Ju n e 1 9 9 6 ,  
R A C V I term inated  its co n tra c t w ith  
U n isys.

F iv e  y ears  later, the m atter cam e to  
trial b efore  H ansen  J w h o handed  
dow n a ju d g m en t in fav o u r o f  R A C V I  
and R A C V G S  in A ugust 2 0 0 1 .

Causes of action alleged 
against Unisys
R A C V I and R A C V G S  alleg ed  three  
cau ses  o f  actio n  again st U n isy s . T hey  
w ere:

• con trav en tio n  b y U n isy s  o f  section  
5 2  o f  the T rad e P ra c tic e s  A ct  
(T P  A ) w hich  p roh ib its a  
co rp o ratio n  en gagin g in con d u ct 
w h ich  is m isleadin g o r decep tive

• n egligen t statem ent b y U n isy s

• b reach  o f  co n tra c t b y  U n isys.

R A C V I and R A C V G S  alleg ed  that 
U n isy s had m ade n egligen t statem ents  
and certa in  false  rep resen tations in
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