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In April 1 9 9 9 , the C h ief Ju stice  o f  the 
Suprem e C ourt o f  V icto ria  authorised  
the issue o f  P ra ctice  N ote 3 o f  1 9 9 9 , 
w hich set the scene for the use of  
tech n olo gy  as an everyd ay tool in 
V ictorian  civ il litigation. T he C h ief  
Ju stice  has now  authorised the issue o f  
a rep lacem ent P ractice  N ote that 
reflects both the chan ges in 
tech n olo gy  and the exp erien ce o f  the 
court and the legal profession  o v er the 
last tw o years.

B ackground to the intro
duction o f  Practice Note 1

P ractice  N ote 1 o f  2 0 0 2  reflects the 
Suprem e C o u rt’ s desire to keep its 
techn ology guidelines up to date and 
relevant. IT  has advanced  a great deal 
while P ra c tice  N ote 3 has been in 
operation. B ecau se  o f  this and to  
address the issues that had arisen in 
the application  o f  the original P ractice  
N ote, the V icto rian  Suprem e C ourt 
decided to review  P ra ctice  N o. 3 . The  
V icto rian  S o ciety  for C om puters and 
the L a w  (V S C L )  took  up the 
challenge o f  review ing and updating  
P ra ctice  N ote 3 on behalf o f  the C ourt.

T he V S C L  received  key feedback  
from  the V S C L ’ s 5 0 0  strong  
m em bership, litigation support 
specialists and the judges o f  the 
Suprem e C ourt. C om m en ts, feedback  
and suggested  am endm ents w ere also  
gathered and posted  on the V S C L  
w ebsite. A  V S C L  w orking group used  
this resou rce  to develop a draft that 
w as also exp osed  to the profession  
through the W eb . Several w ell- 
attended m eetings led to further drafts, 
until the final docum ent was 
com pleted  and presented to the court.

A ll-round com m itm en t to the p roject 
w as reflected  in the personnel 
assem bled for the w orking group. 
Sandra P otter and Phil Farrelly , the

V S C L ’ s P ractice  and P roced ures  
Fo cu s G roup co-ch airs , headed up a 
team  o f  V S C L  m em bers w hich  
included representatives from  the 
Suprem e C ourt, A llens A rthur 
R obinson, M allesons Stephen Jaq u es, 
B lak e D aw son W ald ron  and the B a r.

In M arch  2 0 0 2 , representatives from  
the V S C L  w orking group m et with  
cou rt officers to finalise the new  
P ractice  N ote before its publication  on  
2 9  A pril 2 0 0 2 .

Evolution, not revolution

P ra ctice  N ote 1 is a refinem ent o f  its 
pred ecessor, and m any com m ents  
m ade about the 1 9 9 9  docum ent rem ain  
true. B oth  w ere crafted  as a deft 
balance o f  carro t and stick. As 
desirable as it is to m ake litigation  
m ore efficient, it is unrealistic to 
inflexibly m andate the use o f  
techn ology in a profession that is not 
overpopulated  with techno-literates. 
B o th  P ra ctice  N otes are, therefore, 
cou ch ed  in term s o f  en couragem en t, 
urging parties to consider the use o f  
techn ology in appropriate cases , and  
to con fer w ith each  other and the 
C ourt w ith the aim  o f  developing  
better w ays o f  m anaging the paper 
w ar.

The earlier direction  w as m ore carro t  
than stick, m ore perm issive than 
prescrip tive. T he new version takes a 
m easured but significant step in the 
direction  o f  a m ore m andatory  
approach. Previously, the cou rt 
exp ected  that requests for the supply  
o f  court docum ents in electron ic  
form at w ould be treated reasonably. 
N ow , “unless the court otherw ise  
orders, upon request by any party, all 
parties to a proceeding will exch an ge  
court docum ents (being those required  
to be filed and served) in an electron ic  
form at, agreed  by the parties, in 
addition to the required hard co p y ” .

A t first in stan ce, P ractice  N ote 1 
leaves it to the parties to attem pt to 
reach  agreem ent on m atters such as 
the form at and m eans o f  exch an ge o f  
digital docum ents, and how  
techn ology m ight aid the processes or 
preparation and trial. N aturally, the 
court m ay also use directions hearings 
as an opportunity to m ake orders that 
parties actively  con sid er how  best to 
use tech n olo gy  to exchan ge  
inform ation about their discoverable  
docum ents or im aged  copies o f  the 
docum ents, and how  techn ology will 
be em ployed in the proceeding.

Introduction o f  default 
standards and protocols

U nlike P ra ctice  N ote 3 , P ractice  N ote  
1 provides fo r certain  default 
standards to apply in the absence o f  
agreem ent betw een the parties or court 
direction. T he default standards are 
based on in expensive, universal 
form ats and techniques that should not 
im pose an unreasonable burden on  
parties or their practitioners, either in 
term s o f  co st or the technological 
skills required to com p ly with those  
standards.

F o r docum ents, the default form at is 
the aw kw ardly nam ed but easily  used  
A S C II file type. A S C II is a sim ple  
text form at without com p lex  
form atting options. It can  be read and 
edited in alm ost any w ord processor. 
M icrosoft (M S ) W o rd  users can  create  
A S C II files by selectin g “T e x t O nly” 
in the “S ave as ty p e :” b ox  when  
saving a file.

P ractitioners should be aw are that 
saving a d ocum ent as an A S C II text 
file will result in the loss o f  m any M S  
W ord  form atting com m and s. F o r  
exam p le, tables will disappear, leaving  
contents o f  their cells  typed in a 
single, left-aligned  colum n. If it is
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intended to co n v ert an M S W ord  
docum ent to A S C II form at, the 
original docum ent should be prepared  
with a m inim um  o f  form atting. One 
w ay o f  guaranteeing this ou tcom e is to 
prepare the d ocum ent using N otepad, 
the b asic  text ed itor that is part o f  
every  M S W in d o w s installation. 
N otepad creates docum ents in A S C II  
in the first p lace , and offers no 
form atting options that will be lost on  
saving.

I f  electron ic lists o f  docum ents are to 
b e exchan ged , the default form at is a 
fo rm  o f  A S C II text w here each  
separate item  o f  d ata is divided from  
its neighbours by a com m a. A ny  
standard database or spreadsheet is 
able to  im port inform ation  in that 
form , and arrange it in the co rrect  
colum ns. T he easiest w ay to create  
the form at is to generate the list using  
M S E x c e l , and use the “S ave as ty p e:” 
option to ch o o se  “C S V ” (com m a  
separated  values), w hich is a sim ple 
text list.

F o r  im aged docum ents, the default 
standard is “ single page T I F F ’. 
A gain , any scan ner softw are is able to 
save scanned im ag es in that form at, 
and dedicated  view ing softw are will 
rarely be required. It would be m ost 
unusual for an M S  W indow s o r A pple  
com p u ter not to be pre-installed  w ith a 
suitable view er.

I f  electron ic docum ents are to be 
delivered , the default m eans of  
delivery is by floppy disk. W h ile  this 
is a universally  available option today, 
it is anticipated that floppy disks will 
decline in use o v e r the n ext couple o f  
years as rew riteable co m p act disks, 
memory' sticks and Internet transfer 
b eco m e standard. T his em phasises the 
need to keep the c o u rt’ s IT  guidelines  
under review  and a  future revision  of  
the P ra ctice  N ote m ay be needed to 
deal with this.

T h e default p roto co ls  are so well 
within the capabilities o f  m ost firm s 
that it can  readily be anticipated that 
m ore sophisticated  options will 
norm ally be agreed  upon. F o r  
exam p le, form ats such as A d o b e’ s 
P D F  file type w h ich  offer superior 
annotation tools fo r use with im aged  
docum ents, m ay  b e used.

What other technologies does 
Practice Note 1 have in m ind?

P ra ctice  N ote  1 is generally  
tech n olo gy  neutral. W h ile  the 
appendix sets out som e docum ent 
form ats and m eans o f  exch an g e , and  
illustrates the default standard  
required, the docum ent does not seek  
to pick  tech n o lo g y  winners or m andate  
p articu lar solutions. T he challen ge is 
fo r parties and their representatives to 
m ake best use o f  existing tools from  
tim e to tim e.

F o r  lists o f  docum ents, there is a 
suggested  m inim um  database form at 
including the fields o f  inform ation  that 
are m ost likely to assist in the 
m an agem ent o f  exten siv e collections. 
Such  databases m ight be created  in 
program s like M S  A cce ss  o r E x c e l , or 
w ith softw are from  oth er vendors, 
such as L otu s N otes o r C laris ’ 
F ilem ak er P ro . In  p ractice , agreem ent 
on p rotocols fo r the exch an ge o f  
electron ic  inform ation will be an 
im portant issue. W hile databases can  
typ ically  read  each  o th er’ s output, 
con version  is not alw ays sm ooth . F o r  
the recipient to see an electron ic  list as 
its crea to r intended, the use o f  
com m on  p roto co ls are desirable.

Other changes to the Practice 
Note

C o m p ared  to its pred ecessor. P ractice  
N ote 1 is stream lined and sim plified. 
T h e “trig ger” fo r parties to consider 
electron ic  exch an ge o f  d ocum ent data  
has been low ered  from  an exp ected  
total o f  1 ,0 0 0  d iscoverab le docum ents  
to 5 0 0 . T he status o f  e lectron ic  files is 
enhanced , w ith as-of-righ t a ccess  to 
digital cop ies o f  docum ents being  
m ore com m on .

M u ch  o f  the benefit o f  IT  in litigation  
rests in in creased  efficien cy  and 
red u ced  costs. P ra ctice  N ote 1 leaves  
no doubt that funds properly expended  
in achieving that w ill be regarded as 
“n ecessary  and proper for the 
attainm ent o f  ju stice  or fo r enforcing  
or defending the rights o f  a party” 
within the m eaning o f  R ule 6 3 .6 9  o f  
the rules o f  court.

Is compliance with the Practice 
Note mandatory?

A sp ects o f  P ractice  N ote 1 are

m andatory. U n less the court orders  
otherw ise, a party m ust com p ly w ith a 
request for exch an ge o f  co u rt  
docum ents e lectron ically , in addition  
to hard cop y. D iscov ery  lists m ust be  
provided in electron ic form at w hen  
requested, and the parties should 
consult on a num bering p roto co l 
b efore doing so. W h ere  it appears that 
there will be m ore than 5 0 0  
d iscoverable docum ents in total, the 
parties should con sid er exchan gin g the  
im ages electron ically .

A lthough the w ord “should” is used  
rather than “m ust” , clause 14  o f  the 
P ra ctice  N ote m akes it clear that 
parties will often  be exp ected  to have  
explored  the appropriateness o f  
electron ic d iscov ery , and considered  
the best m eans o f  facilitating it.

Promoting Practice Note 1

T he court intends to  raise  aw areness  
o f  the new guidelines, both am ong the 
profession and the public. Online 
cop ies are available at the follow ing  
w ebsites:

• V S C L  -  w w w .v scl.o rg .au

• S u p re m e  C o u r t  o f  V ic to r ia  -
w w w .su prem ecou rt.v ic.gov.au

• A U A  -  w w w .aiia .org .au

T h ere has been a program  o f  
inform ation releases to the general 
press and p rofessional publications, 
supported by w orkshops and sem inars  
involving the V S C L  P ractice  and 
Procedures F o cu s  G roup, m em bers o f  
the court and the L e o  C ussen Institute.

V S C L  has sent out a soft cop y o f  the 
P ractice  N ote to all its m em bers and  
has forw arded a hard co p y  to the 7 5  
law  firms m ost likely to have m atters  
in the civil list, together with a 
sum m ary o f  the d ifferences betw een  
P ractice  N ote 1 and P ra ctice  N ote 3 .

W here next?

T h e evolution o f  the V ictorian  
Suprem e C o u rt’ s p o licy  o f  fostering  
m ore efficient litigation  and use o f  
resources is obvious in P ractice  N ote  
1. In addition, the revision  o f  the 
guidelines has allow ed the court to  
devise an effectiv e  m odel for 
consultation  and refinem ent that will 
ensure that its ap proach  to IT  rem ains  
relevant and m odem .
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