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Selling ICT to the Federal Government- "the times they are a-
changing"

R o b e r t  N eely , H en ry  D a v is  York,
P e t e r  M u lligan , H en ry  D a v is  Y ork

R o b ert N e e ly  is  a P artner an d  P eter  M u llig a n  is a  S e n io r  A s s o c ia te  b o th  at H en ry  D a v is  Y o rk  s p e c ia lis in g  in
co m m u n ic a tio n s  and  t e c h n o lo g y  la w .

G o v ern m e n t is  b y  far th e  largest  
p u rch a ser  o f  in fo rm a tio n  and  
co m m u n ic a tio n s  te c h n o lo g y  (IC T )  
p ro d u cts  an d  se r v ic e s  in  A u stra lia  and  
th e  F ed era l G o v ern m en t is  th e  largest  
s in g le  cu sto m er , a c c o u n tin g  for  
a p p r o x im a te ly  46%  o f  th e to ta l 
g o v e r n m e n t m a rk et.1
T h e  F ed era l G o v ern m e n t m ark et 
re p resen ts  a h u g e  o p p o rtu n ity  for IC T  
su p p lier s  but it ca n  a ls o  p o s e  
s ig n if ic a n t  c h a lle n g e s . T o  th e  
u n in itia ted  (a n d  th is w o u ld  s e e m  to  
in c lu d e  m o st sm a ll to  m ed iu m  
en ter p r ise s )2, th e  p ath  th rou gh  the  
C o m m o n w e a lth  p ro cu rem en t p r o c e ss  
ca n  b e  lo n g  and  ard u ou s and

o p p o rtu n ities  c a n  b e  lo s t  d u e  to  a  la c k  
o f  a p p rec ia tio n  o f  th e  p u rch a sin g  
a g e n c y 's  req u irem en ts  and the  
co n stra in ts  w ith in  w h ic h  th e  a g e n c y  
m u st op erate.
T h e  p u rp o se  o f  th is  p aper is to  id e n tify  
th e v a r io u s  reg u la tio n s  and  g u id e lin e s  
w h ic h  ap p ly  to  F ed era l G o v ern m e n t  
p u rch a ses  o f  IC T  and  to  d isc u ss  so m e  
o f  th e  le g a l and  p ro ced u ra l is su e s . It 
w o u ld  s e e m  to  b e  a g o o d  tim e  to  
u n d ertak e su ch  a  r e v ie w  g iv e n  th e  
c h a n g e s  to  p ro cu rem en t p o lic y  
r e c e n tly  a n n o u n ce d  b y  the F ed era l 
G o v ern m e n t, c h a n g e s  w h ic h  are 
in fo rm e d  b y a  greater d e g r e e  o f  
c o m m e r c ia lity  an d  f le x ib il ity  th an  in  
th e  p ast.

T h e is su e s  th at w il l  b e  to u c h e d  o n  in
th is  p ap er are:
( i)  p ro cu rem en t p o l ic y  and  

le g is la t iv e  req u irem en ts  in  th e  
F ed era l G o v ern m e n t m arket;

( ii)  th e  " E ndorsed  S u p p lier  
A rrangem ent";

( i i i )  th e  " G ov ern m en t In form ation  
T e c h n o lo g y  and  C o m m u n ic a ­
tion s"  (G IT C ) fram ew ork ;

( iv )  th e  F ed era l G o v ern m e n t r e v ie w  
o f  th e  G IT C  fram ew ork ;
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( v )  t h e  F e d e r a l  G o v e r n m e n t  r e v i e w  

o f  l i a b i l i t y  p r o v i s i o n s  i n  I C T  

c o n t r a c t s ;

( v i )  t h e  w h o l e  o f  g o v e r n m e n t  r e v i e w  

o f  F e d e r a l  G o v e r n m e n t  I P  

m a n a g e m e n t ;

( v i i )  t h e  " C o m m o n w e a l t h  I T  I P  

G u i d e l i n e s " ;  a n d

( v i i i )  t h e  " W h o l e  o f  G o v e r n m e n t  

T  e l  e c o m m i m i c a t i o n s  

A r r a n g e m e n t s " .

P r o c u r e m e n t  p o l ic y  a n d  le g is la t iv e  
r e q u ir e m e n ts  in  th e  F e d e r a l  
G o v e r n m e n t  m a r k e t
T h e r e  i s  a  s i g n i f i c a n t  b o d y  o f  

r e g u l a t i o n s  a n d  p o l i c i e s  t h a t  g o v e r n  

C o m m o n w e a l t h  p r o c u r e m e n t .

G e n e r a l l y  s p e a k i n g ,  t h e  r e g u l a t i o n s  

a n d  p o l i c i e s  a p p l y  r e g a r d l e s s  o f  t h e  

n a t u r e  o f  t h e  g o o d s  o r  s e r v i c e s  ( I C T  o r  

o t h e r w i s e )  b e i n g  p u r c h a s e d .

T h e y  i n c l u d e :

( a )  t h e  Financial Management and  
Accountability Act 1997  ( F M A  

A c t )  a n d  Financial Management 
and Accountability Regulations 
1997  ( F M A  R e g u l a t i o n s ) ;

( b )  t h e  " C o m m o n w e a l t h  P r o c u r e ­

m e n t  G u i d e l i n e s " ;

( c )  " C h i e f  E x e c u t i v e ' s  I n s t r u c t i o n s " ;

( d )  " F i n a n c e  C i r c u l a r s "  i s s u e d  b y  t h e  

D e p a r t m e n t  o f  F i n a n c e  a n d  

A d m i n i s t r a t i o n ;  a n d

( e )  o t h e r  g u i d a n c e  d o c u m e n t s  

d e v e l o p e d  b y  t h e  F e d e r a l  

G o v e r n m e n t  t o  a s s i s t  r e l e v a n t  

a g e n c i e s  w i t h  t h e i r  p r o c u r e m e n t  

d e c i s i o n s /

A. The FMA Act and FMA 
Regulations

T h e  F M A  A c t  a n d  F M A  R e g u l a t i o n s  

p r o v i d e  t h e  l e g i s l a t i v e  f r a m e w o r k  

g o v e r n i n g  f i n a n c i a l  m a n a g e m e n t  i n  

F e d e r a l  G o v e r n m e n t  a g e n c i e s .  T h e y  

s e t  o u t  t h e  r e q u i r e m e n t s  t h a t  m u s t  b e  

s a t i s f i e d  b e f o r e  a n  a g e n c y  c a n  e n t e r  

i n t o  a  c o m m i t m e n t  t o  s p e n d  p u b l i c  

m o n e y  u n d e r  a  c o n t r a c t ,  a g r e e m e n t  o r  

a r r a n g e m e n t .

F o r  e x a m p l e ,  t h e  M i n i s t e r  f o r  F i n a n c e  

a n d  A d m i n i s t r a t i o n  m a y  f r o m  t i m e  t o  

t i m e  i s s u e  t h e  " C o m m o n w e a l t h  

P r o c u r e m e n t  G u i d e l i n e s "  ( C P G s ) 4

a b o u t  m a t t e r s  r e l a t i n g  t o  t h e  

p r o c u r e m e n t  o f  p r o p e r t y  a n d  s e n d e e s  

b y  r e l e v a n t  d e p a r t m e n t s  a n d  a g e n c i e s  

( R e g u l a t i o n  7 ) .

F u r t h e r ,  o f f i c i a l s  m u s t  h a v e  r e g a r d  t o  

t h e  C P G s  w h e n  p e r f o r m i n g  d u t i e s  

r e l a t e d  t o  p r o c u r e m e n t .  W h e r e  

o f f i c i a l s  a c t  i n  a  m a n n e r  i n c o n s i s t e n t  

w i t h  t h e  C P G s  t h e y  m u s t  d o c u m e n t  

t h e i r  r e a s o n s  f o r  d o i n g  s o  ( R e g u l a t i o n

S i -

R e g u l a t i o n  9  o f  t h e  F M A  R e g u l a t i o n s  

r e q u i r e s  t h a t  a n  a p p r o v e r  o f  a  p r o p o s a l  

t o  s p e n d  p u b l i c  m o n e y  m u s t ,  a m o n g  

o t h e r  t h i n g s ,  n o t  a p p r o v e  t h e  p r o p o s a l  

u n l e s s  s a t i s f i e d  t h a t  t h e  e x p e n d i t u r e  i s  

c o n s i s t e n t  w i t h  t h e  p o l i c i e s  o f  t h e  

C o m m o n w e a l t h  a n d  t h e  e x p e n d i t u r e  

w i l l  m a k e  e f f i c i e n t  a n d  e f f e c t i v e  u s e  

o f  p u b l i c  m o n e y .  T h i s  l i n k s  i n  w i t h  

R e g u l a t i o n  1 3  w h i c h  p r o v i d e s  t h a t  a n  

a g e n c y  m u s t  n o t  e n t e r  i n t o  a  c o n t r a c t ,  

a g r e e m e n t  o r  a r r a n g e m e n t  u n d e r  

w h i c h  p u b l i c  m o n e y  i s  o r  m a y  b e c o m e  

p a y a b l e  u n l e s s  a  p r o p o s a l  t o  s p e n d  

p u b l i c  m o n e y  h a s  b e e n  a p p r o v e d  

u n d e r  t h e  r e l e v a n t  F M A  R e g u l a t i o n s .

B. The Commonwealth
Procurement Guidelines

T h e  C P G s  s e t  o u t  t h e  o v e r a l l  p o l i c y  

f r a m e w o r k  f o r  F e d e r a l  G o v e r n m e n t  

p r o c u r e m e n t .  T h e y  a p p l y  t o  a l l  

d e p a r t m e n t s  a n d  a g e n c i e s  s u b j e c t  t o  

t h e  F M A  A c t  ( c o r e  F e d e r a l  

G o v e r n m e n t  a g e n c i e s  w h i c h  a c c o u n t  

f o r  a  l a r g e  p e r c e n t a g e  o f  F e d e r a l  I C T  

s p e n d )  a n d  t h e i r  o f f i c i a l s ,  w h e n  

p e r f o r m i n g  d u t i e s  r e l a t i n g  t o  

p r o c u r e m e n t .  G e n e r a l l y  s p e a k i n g ,  

F M A  A c t  a g e n c i e s  c o m p r i s e  

D e p a r t m e n t s  o f  S t a t e ,  D e p a r t m e n t s  o f  

t h e  P a r l i a m e n t  a n d  p r e s c r i b e d  

a g e n c i e s  d e s c r i b e d  i n  t h e  F M A  

R e g u l a t i o n s . 5

W i t h  a  l i m i t e d  n u m b e r  o f  e x c e p t i o n s ,  

t h e  C P G s  d o  n o t  a p p l y  t o  b o d i e s  

s u b j e c t  t o  t h e  Commonwealth 
Authorities and Companies Act 1997  
( C A C  A c t ) . 6 E x a m p l e s  o f  C A C  A c t  

b o d i e s  a r e  t h e  R e s e r v e  B a n k  o f  

A u s t r a l i a  a n d  t h e  A u s t r a l i a n  N u c l e a r  

S c i e n c e  a n d  T e c h n o l o g y  O r g a n i s a t i o n .

T h e  c o r e  p r i n c i p l e  u n d e r p i n n i n g  

F e d e r a l  G o v e r n m e n t  p r o c u r e m e n t  i s  

" v a l u e  f o r  m o n e y ” . T h i s  r e q u i r e s  a n  

a s s e s s m e n t  o f  a l t e r n a t i v e  p r o c u r e m e n t  

o p t i o n s  t o  s e l e c t  t h e  o p t i o n  t h a t  

a c h i e v e s  t h e  r e q u i r e d  o u t c o m e  a n d

r e p r e s e n t s  b e s t  v a l u e ,  w h i l e  t a k i n g  

i n t o  a c c o u n t  a l l  r e l e v a n t  b e n e f i t s  a n d  

c o s t s  o v e r  t h e  w h o l e  p r o c u r e m e n t  

c y c l e  a n d  a l l  r e l e v a n t  l e g i s l a t i o n  a n d  

g o v e r n m e n t  p o l i c i e s . 7

N e e d l e s s  t o  s a y ,  v a l u e  f o r  m o n e y  i s  

n o t  j u s t  a b o u t  t h e  l o w e s t  p r i c e .  T h e  

D e p a r t m e n t  o f  F i n a n c e  a n d  

A d m i n i s t r a t i o n  s u g g e s t s  t h a t  t o  g e t  t h e  

b e s t  v a l u e  f o r  m o n e y ,  a g e n c y  

c u s t o m e r s  m a y  c o n s i d e r  s u c h  m a t t e r s  

a s :

( i )  t h e  r e l a t i v e  r i s k  o f  a  p r o p o s a l ;

( i i )  t h e  s u p p l i e r ' s  p e r f o r m a n c e  

h i s t o r y ;

( i i i )  a l l  d i r e c t  a n d  i n d i r e c t  f i n a n c i a l  

c o s t s  a n d  b e n e f i t s  o v e r  t h e  l i f e  o f  

a  p r o c u r e m e n t ,  e g  o n g o i n g  

m a i n t e n a n c e  c o s t s ;

( i v )  t h e  f l e x i b i l i t y  o f  a  p r o p o s a l  t o  

a d a p t  t o  p o s s i b l e  c h a n g e ;  a n d

( v )  t h e  a n t i c i p a t e d  p r i c e  t h a t  c o u l d  

b e  o b t a i n e d ,  o r  c o s t  i n c u r r e d ,  a t  

t h e  t i m e  o f  d i s p o s a l . 8

T h e  C P G s  p r o v i d e  s u p p l i e r s  o f  I C T  t o  

t h e  F e d e r a l  G o v e r n m e n t  w i t h  s o m e  

c o m f o r t  t h a t  p r o b i t y ,  a c c o u n t a b i l i t y  

a n d  t r a n s p a r e n c y  a r e  a n  i n t e g r a l  p a r t  

o f  C o m m o n w e a l t h  p r o c u r e m e n t .  T h e y  

a l s o  o f f e r  u s e f u l  g u i d a n c e  o n  t h e  

l i k e l y  a p p r o a c h  t o  b e  t a k e n  b y  

a g e n c i e s  o n  i m p o r t a n t  i s s u e s  s u c h  a s  

r i s k  a n d  l i a b i l i t y .

F o r  e x a m p l e ,  t h e  C P G s  p r o v i d e  t h a t :

A s  a  g e n e r a l  p r i n c i p l e ,  r i s k s  s h o u l d  

b e  b o r n e  b y  t h e  p a r t y  b e s t  p l a c e d  t o  

m a n a g e  t h e m -  t h a t  i s ,  t h e  

C o m m o n w e a l t h  o r  r e l e v a n t  C A C  

A c t  b o d y  s h o u l d  n o t  a c c e p t  r i s k s  

w h i c h  a n o t h e r  p a r t y  i s  b e t t e r  p l a c e d  

t o  m a n a g e . 9

H o w e v e r ,  t h e  C P G s  a l s o  r e f l e c t  a n  

a c c e p t a n c e  t h a t  i n  c e r t a i n  

c i r c u m s t a n c e s  t h e  F e d e r a l  

G o v e r n m e n t  m a y  a g r e e  t o  l i m i t  a  

s u p p l i e r ' s  p o t e n t i a l  l i a b i l i t y ,  f o r  

e x a m p l e  t h r o u g h  i n d e m n i f y i n g  t h e  

s u p p l i e r  o r  c a p p i n g  l i a b i l i t y .  T h e y  

p r o v i d e  t h a t  i f  t h e r e  i s  a  c o m p e l l i n g  

r e a s o n  t o  a g r e e  t o  l i m i t  a  s u p p l i e r ' s  

l i a b i l i t y ,  e a c h  i n d e m n i t y ,  l i a b i l i t y  c a p  

o r  s i m i l a r  a r r a n g e m e n t  m u s t ,  w h e r e v e r  

p o s s i b l e ,  b e  o f  a  l i m i t e d  s c o p e  a n d  

w i t h  l i m i t e d  m a x i m u m  l i a b i l i t i e s ,  b o t h  

i n  r e l a t i o n  t o  e a c h  e v e n t  t h a t  c a n  c a u s e
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l i a b i l i t y  t o  a r i s e  a n d  t h e  n u m b e r  o f  

t h o s e  e v e n t s . 10

F o r  a n y  p r o p o s a l  t o  l i m i t  a  s u p p l i e r ' s  

l i a b i l i t y  t o  t h e  C o m m o n w e a l t h ,  t h e  

C P G s  r e q u i r e  t h a t  a  r i s k  a s s e s s m e n t  b e  

c o n d u c t e d  a n d  a  r i s k  m a n a g e m e n t  p l a n  

i s  p r e p a r e d  w h e r e  n e c e s s a r y .  W h e r e  a  

r i s k  a s s e s s m e n t  i s  c o n d u c t e d ,  i t  m u s t  

i n c l u d e  a n  a n a l y s i s  o f  t h e  p o t e n t i a l  f o r  

t h e  l i m i t a t i o n  o f  l i a b i l i t y  t o  r e s u l t  i n  

d i r e c t  o r  i n d i r e c t  c o s t s  t o  t h e  

C o m m o n w e a l t h .

F o r  e x a m p l e ,  w h e r e  a  l i m i t a t i o n  o f  

l i a b i l i t y  i s  c a l l e d  u p o n  b y  a  s u p p l i e r ,  

t h i s  m a y  r e s u l t  i n  t h e  C o m m o n w e a l t h  

b e a r i n g  t h e  b u r d e n  o f  c o s t s  t h a t  t h e  

s u p p l i e r  w o u l d  o t h e r w i s e  h a v e  b e e n  

c o n t r a c t u a l l y  b o u n d  t o  p a y .  T h e s e  

p o t e n t i a l  c o s t s  m u s t  b e  c o n s i d e r e d  b y  

t h e  a g e n c y  a s  p a r t  o f  i t s  o v e r a l l  

a s s e s s m e n t  o f  v a l u e  f o r  m o n e y . 1 1

T h e  l i a b i l i t y  r e g i m e  i n  F e d e r a l  

G o v e r n m e n t  I C T  c o n t r a c t s  i s  c u r r e n t l y  

u n d e r  r e v i e w  a n d  i s  d i s c u s s e d  f u r t h e r  

b e l o w .

C. Chief Executive's Instructions

S e c t i o n  4 4 ( 1 )  o f  t h e  F M A  A c t  r e q u i r e s  

c h i e f  e x e c u t i v e s  o f  F M A  A c t  a g e n c i e s  

t o  m a n a g e  t h e  a f f a i r s  o f  t h e  a g e n c y  i n  

a  w a y  t h a t  p r o m o t e s  " e f f i c i e n t ,  

e f f e c t i v e  a n d  e t h i c a l "  u s e  o f  

C o m m o n w e a l t h  r e s o u r c e s  f o r  w h i c h  

t h e  c h i e f  e x e c u t i v e  i s  r e s p o n s i b l e .

C h i e f  e x e c u t i v e s  m a y  i s s u e  " C h i e f  

E x e c u t i v e ' s  I n s t r u c t i o n s "  ( C E I s )  o n  

a n y  m a t t e r s  n e c e s s a r y  o r  c o n v e n i e n t  

f o r  c a r r y i n g  o u t  o r  g i v i n g  e f f e c t  t o  t h e  

F M A  A c t  o r  F M A  R e g u l a t i o n s .  I n  t h e  

c o n t e x t  o f  p r o c u r e m e n t ,  C E I s  w i l l  

g e n e r a l l y  r e l a t e  t o  t h e  i n t e r p r e t a t i o n  o f  

p o l i c y  a n d  f i n a n c i a l  m a n a g e m e n t  

f r a m e w o r k s  a n d  m a y  p r o v i d e  

o p e r a t i o n a l  i n s t r u c t i o n s  t o  a g e n c y  

o f f i c i a l s . 1* C E I s  a r e  l e g a l l y  b i n d i n g  

u p o n  t h e  o f f i c e r s  o f  F M A  A c t  

a g e n c i e s .

D. Finance Circulars

" F i n a n c e  C i r c u l a r s "  m a y  b e  i s s u e d  b y  

t h e  D e p a r t m e n t  o f  F i n a n c e  a n d  

A d m i n i s t r a t i o n  f r o m  t i m e  t o  t i m e  t o  

a d v i s e  o n  s u c h  m a t t e r s  a s  k e y  c h a n g e s  

a n d  d e v e l o p m e n t s  i n  t h e  F e d e r a l  

G o v e r n m e n t ' s  p r o c u r e m e n t  p o l i c y  

f r a m e w o r k .

T h e r e  a r e  a  n u m b e r  o f  F i n a n c e  

C i r c u l a r s  w h i c h  a r e  r e l e v a n t  t o  

C o m m o n w e a l t h  p r o c u r e m e n t .  T h e s e

4

i n c l u d e  F i n a n c e  C i r c u l a r  2 0 0 3 / 0 2  

" G u i d e l i n e s  f o r  I s s u i n g  a n d  M a n a g i n g  

I n d e m n i t i e s ,  G u a r a n t e e s ,  W a r r a n t i e s  

a n d  L e t t e r s  o f  C o m f o r t " 1^ ( I n d e m n i t i e s  

C i r c u l a r ) .

O r d i n a r i l y ,  t h e  F e d e r a l  G o v e r n m e n t  

w i l l  r e q u i r e  a  s u p p l i e r  t o  a g r e e  t o  g i v e  

a n  i n d e m n i t y  i n  r e l a t i o n  t o  l o s s  o r  

d a m a g e  s u f f e r e d  a s  a  r e s u l t  o f  a  

s u p p l i e r ' s  a c t s  o r  o m i s s i o n s 14 b u t  w i l l  

b e  r e l u c t a n t  t o  g i v e  o n e  i n  r e t u r n .  T h e  

I n d e m n i t i e s  C i r c u l a r  p r o v i d e s  

d i r e c t i o n  o n :

( i )  w h e n  t h e  C o m m o n w e a l t h  w i l l  

g i v e  a n  i n d e m n i t y ,  g u a r a n t e e ,  

w a r r a n t y  o r  l e t t e r  o f  c o m f o r t ;

( i i )  t o  w h o m  t h e  C o m m o n w e a l t h

m a y  g i v e  a n  i n d e m n i t y ,

g u a r a n t e e ,  w a r r a n t y  o r  l e t t e r  o f  

c o m f o r t ; 15

( i i i )  r e p o r t i n g  a n d  d i s c l o s u r e  o f  t h e s e  

i n s t r u m e n t s ;  a n d

( i v )  r i s k  m a n a g e m e n t  p r i n c i p l e s

a s s o c i a t e d  w i t h  t h e s e

i n s t r u m e n t s .

T h e  I n d e m n i t i e s  C i r c u l a r  p r o v i d e s  t h a t  

i t  i s  F e d e r a l  G o v e r n m e n t  p o l i c y  t o  

a g r e e  o n l y  t o  t a k e  o n  t h e  r i s k s  

a s s o c i a t e d  w i t h  a n  i n d e m n i t y ,

g u a r a n t e e ,  w a r r a n t y  o r  l e t t e r  o f  

c o m f o r t  w h e r e  t h e  e x p e c t e d  b e n e f i t s ,  

f i n a n c i a l  o r  o t h e r w i s e ,  a r e  s u f f i c i e n t  t o  

o u t w e i g h  t h e  l e v e l  a n d  c o s t  o f  t h e  r i s k .  

A s  w i t h  t h e  C P G s ,  t h e  I n d e m n i t i e s  

C i r c u l a r  m a k e s  i t  c l e a r  t h a t  t h e  r i s k s  

a n d  a s s o c i a t e d  c o s t s  m u s t  b e  t a k e n  

i n t o  a c c o u n t  a s  p a r t  o f  t h e  b r o a d e r  

c o n s i d e r a t i o n  o f  v a l u e  f o r  m o n e y . 16

T h i s  i s  a n  i m p o r t a n t  p o i n t .  T h e  

c o m m e r c i a l  r e a l i t y  ( n o t  a l w a y s  

a c k n o w l e d g e d  b y  g o v e r n m e n t  

p u r c h a s e r s )  i s  t h a t  r i s k  i m p o s e d  o n  t h e  

s u p p l i e r  ( o r  r e f u s e d  t o  b e  a s s u m e d  b y  

t h e  a g e n c y )  w i l l  g e n e r a l l y  a d d  t o  t h e  

p r i c e .  I n  s o m e  c a s e s ,  u n r e a l i s t i c  

c o n t r a c t u a l  i n d e m n i t i e s  a n d  o t h e r  

p r o v i s i o n s  w h i c h  r e q u i r e  t h e  s u p p l i e r  

t o  b e a r  a l l  l i a b i l i t y  m i g h t  e v e n  r e s u l t  i n  

t h e  s u p p l i e r  r e f u s i n g  t o  e n t e r  i n t o  a  

c o n t r a c t  a t  a l l .

T h e  E n d o r s e d  S u p p lie r  
A r r a n g e m e n t
T h e  " E n d o r s e d  S u p p l i e r  A r r a n g e m e n t "  

( E S A )  i s  a  p r e - q u a l i f i c a t i o n  p r o g r a m  

f o r  s u p p l i e r s  o f  I C T  g o o d s  a n d  

s e r v i c e s  ( i n c l u d i n g  m a j o r  o f f i c e  

m a c h i n e s )  t o  t h e  F e d e r a l  G o v e r n m e n t

a n d  i s  a d m i n i s t e r e d  b y  t h e  D e p a r t m e n t  

o f  F i n a n c e  a n d  A d m i n i s t r a t i o n .  U s e  

o f  t h e  E S A  s c h e m e  i s  m a n d a t o r y  f o r  

F M A  A c t  a g e n c i e s  p u r c h a s i n g  I C T  

a n d  m a j o r  o f f i c e  m a c h i n e s .

T o  b e c o m e  a n  " E n d o r s e d  S u p p l i e r " ,  

t h e  s u p p l i e r  m u s t  s a t i s f y  a  r a n g e  o f  

c r i t e r i a  i n c l u d i n g  i n  r e l a t i o n  t o  m a t t e r s  

s u c h  a s  f i n a n c i a l  v i a b i l i t y ,  i n d u s t r y  

d e v e l o p m e n t ,  q u a l i t y ,  s t a n d a r d s  a n d  

s e r v i c e .  A  s u p p l i e r  w h i c h  s a t i s f i e s  

t h e s e  r e q u i r e m e n t s  m u s t  t h e n  s i g n  a n  

E S A  " H e a d  A g r e e m e n t " .  T h e  m a i n  

p u r p o s e  o f  t h e  H e a d  A g r e e m e n t  i s  t o  

p r o v i d e  a  c e n t r a l i s e d  f a c i l i t y  t o  h o l d  

i n s u r a n c e  p o l i c i e s  a n d  p e r f o r m a n c e  

g u a r a n t e e s  f o r  E n d o r s e d  S u p p l i e r s .

I t  i s  i m p o r t a n t  t o  r e m e m b e r  t h a t  e v e n  

i f  a  s u p p l i e r  i s  a n  E n d o r s e d  S u p p l i e r  

t h e r e  i s  n o  g u a r a n t e e  o f  r e c e i v i n g  

o r d e r s  f o r  s u p p l y  o f  g o o d s  o r  s e r v i c e s  

t o  t h e  F e d e r a l  G o v e r n m e n t .  T o  b e  

s e l e c t e d  t o  p r o v i d e  g o o d s  o r  s e r v i c e s ,  

t h e  E n d o r s e d  S u p p l i e r  w i l l  s t i l l  n e e d  

t o  t e n d e r  i n  r e l a t i o n  t o  t h e  r e l e v a n t  

o p p o r t u n i t y .  I f  s u c c e s s f u l ,  t h e  

s u p p l i e r  w i l l  a l s o  n e e d  t o  e n t e r  i n t o  t h e  

G I T C  v e r s i o n  4  f r a m e w o r k  

d o c u m e n t s .

T h e  E S A  s c h e m e  i s  s u p p o r t e d  b y  a n  

o n l i n e  a p p l i c a t i o n  a n d  a s s e s s m e n t  

s y s t e m .  I n f o r m a t i o n  a b o u t  E n d o r s e d  

S u p p l i e r s  i s  m a d e  a c c e s s i b l e  t o  

p r o s p e c t i v e  F e d e r a l  G o v e r n m e n t  

b u y e r s  t h r o u g h  a n  o n l i n e  s e a r c h  

f a c i l i t y .  M o r e  i n f o r m a t i o n  o n  t h e  E S A  

s c h e m e  c a n  b e  f o u n d  a t  

w w w . e s a . f n a n c e ,  u o v . a u .

T h e  F e d e r a l  G o v e r n m e n t  h a s  r e c e n t l y  

a n n o u n c e d  t h a t  t h e  E S A  s c h e m e  w i l l  

s o o n  b e  r e v i e w e d . 17 N o  t i m e  f r a m e  

h a s  b e e n  a n n o u n c e d  o r  a n y  

c o n s u l t a t i o n  p a p e r  r e l e a s e d .

G o v e r n m e n t  I n fo r m a t io n
T e c h n o lo g y  a n d  C o m m u n ic a t io n s  
F r a m e w o r k
T h e  p u r c h a s e  o f  i n f o n n a t i o n  

t e c h n o l o g y  a n d  m a j o r  o f f i c e  m a c h i n e s  

b y  b o t h  S t a t e  a n d  F e d e r a l  

G o v e r n m e n t s  i n  A u s t r a l i a  h a s  b e e n  

u n d e r t a k e n  s i n c e  t h e  e a r l y  1 9 9 0 s  

p u r s u a n t  t o  t h e  " G o v e r n m e n t  

I n f o r m a t i o n  T e c h n o l o g y  a n d  

C o m m u n i c a t i o n s "  ( G I T C )  f r a m e w o r k .

T h e  G I T C  f r a m e w o r k  p r o v i d e s  

s t a n d a r d  t e r m s  a n d  c o n d i t i o n s  f o r  t h e  

p u r c h a s e  o f  I C T  g o o d s  a n d  s e r v i c e s .  

A l t h o u g h  n o t  m a n d a t o r y ,  t h e  u s e  o f
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t h e  G I T C  f r a m e w o r k  i s  r e c o m m e n d e d  

b y  t h e  D e p a r t m e n t  o f  

C o m m u n i c a t i o n s ,  I n f o r m a t i o n

T e c h n o l o g y  a n d  t h e  A r t s  f o r  u s e  b y  a l l  

F e d e r a l  G o v e r n m e n t  a g e n c i e s . 18

T h e  G I T C  f r a m e w o r k  p r o v i d e s  f o r  a  

t e r m  a g r e e m e n t  e n t e r e d  i n t o  b y  t h e  

s u p p l i e r  w i t h  a  c e n t r a l  p u r c h a s i n g  

a u t h o r i t y  u n d e r  w h i c h  g o v e r n m e n t  

c u s t o m e r s  c a n  p l a c e  o r d e r s  f r o m  t i m e  

t o  t i m e .  E a c h  o r d e r  i n c o r p o r a t e s  a  s e t  

o f  s t a n d a r d  t e r m s  a n d  c o n d i t i o n s  a n d  

f o r m s  a  d i s c r e t e  c o n t r a c t  o f  s u p p l y  

b e t w e e n  t h e  c u s t o m e r  a n d  t h e  

s u p p l i e r .

T h e  G I T C  f r a m e w o r k  h a s  u n d e r g o n e  a  

n u m b e r  o f  r e v i s i o n s  s i n c e  i t s  i n c e p t i o n  

i n  1 9 9 1 .  G I T C  v e r s i o n  2  s u p e r s e d e d  

G I T C  v e r s i o n  1 i n  1 9 9 4  a n d  i s  s t i l l  

u s e d  i n  T a s m a n i a .  O f  t h e  o t h e r  

v e r s i o n s  t h a t  h a v e  s i n c e  b e e n  r e l e a s e d ,  

G I T C  v e r s i o n  3 ,  r e l e a s e d  i n  1 9 9 8 ,  i s  

u s e d  i n  t h e  N o r t h e r n  T e r r i t o r y  a n d  

G I T C  v e r s i o n  4 ,  r e l e a s e d  i n  2 0 0 1 ,  i s  

u s e d  b y  t h e  C o m m o n w e a l t h  a n d ,  i n  a  

m o d i f i e d  f o r m ,  i n  t h e  A u s t r a l i a n  

C a p i t a l  T e r r i t o r y ,  V i c t o r i a  a n d  

W e s t e r n  A u s t r a l i a . 19 S o u t h  A u s t r a l i a  

h a s  b e e n  k n o w n  t o  u s e  a  v a r i e t y  o f  

d i f f e r e n t  c o n t r a c t s  f o r  I C T  

p r o c u r e m e n t ,  i n c l u d i n g  b o t h  G I T C  2  

a n d  G I T C  4 . 2 0

M o r e  r e c e n t l y ,  Q u e e n s l a n d  h a s  d r a f t e d  

a  G I T C  v e r s i o n  5 ,  w h i c h  r e p l a c e s  

G I T C  2  i n  t h a t  S t a t e .  I n  N e w  S o u t h  

W a l e s ,  t h e  " P r o c u r e  I T "  s t a n d a r d  

t e r m s  a n d  c o n d i t i o n s  f o r  I T  c o n t r a c t s  

h a v e  b e e n  d e v e l o p e d  t o  r e p l a c e  G I T C

2 .  T h e  i n t e n t i o n  i s  t h a t  a s  e a c h  p a n e l  

a r r a n g e m e n t  i s  e s t a b l i s h e d  o r  c o m e s  

u p  f o r  r e n e w a l ,  P r o c u r e  I T  w i l l  

a p p l y . 21

G I T C  2  i s  c o n s i d e r e d  t o  b e  t h e  " h i g h  

w a t e r  m a r k "  i n  t e r m s  o f  t h e  l e v e l  o f  

c o m p l e x i t y  a n d  t h e  b i a s  o f  i t s  t e r m s  

a n d  c o n d i t i o n s  i n  f a v o u r  o f  t h e  

g o v e r n m e n t .  G I T C  3  w a s  d r a f t e d  w i t h  

t h e  i n t e n t i o n  o f  b e i n g  a  m o r e  e v e n -  

h a n d e d  a n d  s i m p l e r  d o c u m e n t .  G I T C  

4  i s  a  m o r e  r e f i n e d  a n d  d e v e l o p e d  

v e r s i o n  o f  G I T C  3 .

W h e r e  a  F e d e r a l  G o v e r n m e n t  c o n t r a c t  

i s  i n c l u d e d  i n  t e n d e r  d o c u m e n t s  

p r o v i d e d  t o  p o t e n t i a l  s u p p l i e r s ,  i t  i s  

t y p i c a l  f o r  t h e  C o m m o n w e a l t h  

c u s t o m e r  t o  r e q u i r e  s u p p l i e r s  t o  

i n d i c a t e  t h e i r  c o m p l i a n c e  w i t h  t h e  

c l a u s e s  o f  t h e  c o n t r a c t  i n  t h e  t e n d e r  

r e s p o n s e .  I n  s u c h  c i r c u m s t a n c e s ,  i t  i s

i m p o r t a n t  f o r  t h e  s u p p l i e r  t o  r e v i e w  

t h e  c o n t r a c t  b e f o r e  s u b m i t t i n g  i t s  

t e n d e r ,  i n d i c a t i n g  w h e t h e r  i t  w i s h e s  t o  

n e g o t i a t e  a l t e r n a t i v e  c l a u s e s .  F a i l u r e  

t o  d o  s o  w i l l  g e n e r a l l y  m e a n  t h e  

s u p p l i e r  w i l l  b e  b o u n d  b y  t h e  

c u s t o m e r ' s  t e r m s . 22

O n e  o f  t h e  i s s u e s  w i t h  t h e  G I T C  

f r a m e w o r k  i s  t h a t  a l t h o u g h  i t  i s  m e a n t  

t o  b e  a  s t a n d i n g  o f f e r  b y  t h e  s u p p l i e r  

w h i c h  c a n  b e  a c c e p t e d  a t  a n y  t i m e  b y  

a  q u a l i f i e d  c u s t o m e r ,  i n  r e a l i t y ,  t h e  

p l a c i n g  o f  a n  o r d e r  o f t e n  r e q u i r e s  

s i g n i f i c a n t  n e g o t i a t i o n ,  i n c l u d i n g  

a r o u n d  c o n t r a c t  s c o p e  a n d  p r i c e ,  n o t  t o  

m e n t i o n  s p e c i a l  t e r m s  a n d  c o n d i t i o n s  

w h i c h  c a n  a m e n d  t h e  G I T C  s t a n d a r d  

t e r m s .  T h i s  i s  b e c a u s e  t h e  g o o d s  a n d  

s e r v i c e s  t y p i c a l l y  s u p p l i e d  u n d e r  a  

c o n t r a c t  a r e  n o t  " o f f - t h e - s h e l f '  i t e m s  

b u t  r a t h e r  a  c o m p l e x  m i x  o f  p r o d u c t s  

a n d  s e r v i c e s  w h i c h  h a v e  b e e n  

d e v e l o p e d  t o  m e e t  a  c u s t o m e r ' s  

r e q u i r e m e n t s .  T h e  v a l u e ,  t h e r e f o r e ,  o f  

t h e  G I T C  f r a m e w o r k  a s  a  s t a n d i n g  

p r e - n e g o t i a t e d  a g r e e m e n t  i s  s o m e w h a t  

l i m i t e d .

A n o t h e r  c r i t i c i s m  o f  t h e  G I T C  

f r a m e w o r k  ( e s p e c i a l l y  G I T C  2 )  i s  t h a t  

i t  i s  o v e r l y  b i a s e d  i n  f a v o u r  o f  t h e  

g o v e r n m e n t  c u s t o m e r .  T h i s  c r i t i c i s m  

i s  w a r r a n t e d .  I t  i s  a n  u n f o r t u n a t e  

c o n s e q u e n c e  o f  t h e  F e d e r a l  

G o v e r n m e n t ' s  b u y i n g  p o w e r  t h a t  

s u p p l i e r s  o f t e n  f i n d  i t  d i f f i c u l t  t o  

n e g o t i a t e  r e a s o n a b l e  t e r m s  w i t h  

g o v e r n m e n t  c u s t o m e r s .

I n  a  s i g n i f i c a n t  d e v e l o p m e n t ,  t h e  

F e d e r a l  G o v e r n m e n t  i s  n o w  i n  t h e  

p r o c e s s  o f  c o m p r e h e n s i v e l y  r e v i e w i n g  

t h e  G I T C  4  f r a m e w o r k .  T h i s  i s  

d i s c u s s e d  i n  m o r e  d e t a i l  b e l o w .

T h e  F e d e r a l G o v e r n m e n t  r e v ie w  o f  
th e  G I T C  fr a m e w o r k
T h e  F e d e r a l  G o v e r n m e n t  h a s  r e c e n t l y  

a n n o u n c e d  s i g n i f i c a n t  c h a n g e s  t o  i t s  

I C T  p o l i c y ,  t h e  s t a t e d  a i m  o f  w h i c h  i s  

t o  m a k e  c o n t r a c t i n g  w i t h  a g e n c i e s  

s i m p l e r  f o r  I C T  s u p p l i e r s .  T h e  

a n n o u n c e m e n t  f o l l o w s  t h e  

c o m m e n c e m e n t  i n  M a r c h  2 0 0 5  o f  a  

r e v i e w  o f  G I T C  4  i n  c o n s u l t a t i o n  w i t h  

i n d u s t r y .

T h e  r e v i e w  f o u n d  t h a t  t h e r e  i s  

c o n t i n u e d  i n t e r e s t  f r o m  s u p p l i e r s  i n  

s o m e  f o r m  o f  m o d e l  c o n t r a c t  t h a t  

c o u l d  b e  u s e d  a c r o s s  g o v e r n m e n t  f o r  

I C T  p r o c u r e m e n t .  A c c o r d i n g  t o  t h e

r e v i e w ,  " s u p p l i e r s  f e l t  t h a t  m o d e l  

c o n t r a c t s  h e l p  t o  r e d u c e  u n n e c e s s a r y  

v a r i a t i o n s  b e t w e e n  a g e n c i e s  a n d  c a n  

s i g n i f i c a n t l y  r e d u c e  t h e  c o s t  o f  d o i n g  

b u s i n e s s  w i t h  G o v e r n m e n t . " 2 "’

H o w e v e r ,  t h e  r e v i e w  a l s o

a c k n o w l e d g e d  t h a t  t h e  e x i s t i n g  

s t r u c t u r e  o f  G I T C  4  ( e s s e n t i a l l y ,  a  s e t  

o f  s t a n d a r d  c l a u s e s  f r o m  w h i c h  I C T  

c o n t r a c t s  c a n  b e  b u i l t  b y  g o v e r n m e n t  

a g e n c i e s )  i s  n o t  u s e f u l  f o r  a l l  t y p e s  o f  

p r o c u r e m e n t ,  p a r t i c u l a r l y  w h e r e  

s m a l l e r  a g e n c i e s  w i t h  s t a f f

i n e x p e r i e n c e d  w i t h  I C T  c o n t r a c t s  a r e  

i n v o l v e d  i n  n e g o t i a t i o n s .  I t  w a s  

r e c o g n i s e d  t h a t  a d j u s t m e n t s  t o  G I T C  4  

a r e  n e e d e d  t o :

( a )  r e f l e c t  c h a n g e s  i n  t e c h n o l o g y  

s i n c e  i t s  l a s t  r e v i s i o n  i n  2 0 0 1 ;

( b )  f o c u s  g r e a t e r  a t t e n t i o n  o n  

p r o v i s i o n s  r e l a t i n g  t o  s o f t w a r e  

d e v e l o p m e n t ,  m a n a g e d  s e r v i c e s  

a n d  o p e n  s o u r c e  s o f t w a r e ;  a n d

( c )  i m p r o v e  t h e  w o r d i n g  o f  t h e  

p r o v i s i o n s  i n  a  n u m b e r  o f  a r e a s .

O n e  o f  t h e  m a j o r  c h a n g e s  a n n o u n c e d  

i s  t h e  d e v e l o p m e n t  o f  a  s e r i e s  o f  

" m o d e l  c o n t r a c t s "  w h i c h  w i l l  b e  

t a i l o r e d  t o  t h e  d i f f e r e n t  e l e m e n t s  o f  

I C T  p r o c u r e m e n t  ( f o r  e x a m p l e ,  

h a r d w a r e ,  s o f t w a r e  d e v e l o p m e n t ,  

s o f t w a r e  l i c e n s i n g  a n d  m a n a g e d  

s e r v i c e s ) . 24 I t  i s  u n d e r s t o o d  t h a t  t h e  

m o d e l  c o n t r a c t s  w i l l  n o t  b e  m a n d a t o r y  

b u t  a g e n c y  u p t a k e  w i l l  b e  e n c o u r a g e d .

T h e  i n t e n t i o n  i n  m o v i n g  t o  m o d e l  

c o n t r a c t s  i s  t o  r e p l a c e  t h e  r a n g e  o f  

c o n t r a c t s  a n d  n o n - s t a n d a r d  t e r m s  

c u r r e n t l y  u s e d  b y  F e d e r a l  G o v e r n m e n t  

d e p a r t m e n t s  a n d  a g e n c i e s  a n d  t h e r e b y  

r e d u c e  t h e  t i m e  a n d  c o s t s  o f  

n e g o t i a t i o n .  H o w e v e r ,  i f  u s e  o f  t h e  

m o d e l  c o n t r a c t s  i s  n o t  m a n d a t o r y ,  i t  i s  

d i f f i c u l t  t o  s e e  h o w  t h i s  w i l l  b e  

a c h i e v e d .

T h e  F e d e r a l  G o v e r n m e n t  h a s  

p r e v i o u s l y  s t a t e d  t h a t  i t  e x p e c t s  t h a t  

t h e  m o d e l  I C T  c o n t r a c t s  w i l l  b e  

a v a i l a b l e  f o r  u s e  b y  t h e  e n d  o f  M a y  

2 0 0 6  f o l l o w i n g  f u r t h e r  i n d u s t r y  

c o n s u l t a t i o n . 25 I d e a l l y ,  t h e  m o d e l  I C T  

c o n t r a c t s  s h o u l d  i n c o r p o r a t e  a n y  

r e c o m m e n d a t i o n s  a r i s i n g  f r o m  t h e  

t h r e e  o t h e r  r e v i e w s  c u r r e n t l y  b e i n g  

u n d e r t a k e n  a t  t h e  F e d e r a l  l e v e l :  t h e  

r e v i e w  o f  l i a b i l i t y  i n  F e d e r a l  

G o v e r n m e n t  I C T  c o n t r a c t s ,  t h e  w h o l e  

o f  g o v e r n m e n t  r e v i e w  o f  F e d e r a l
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G o v e r n m e n t  I P  p o l i c y  a n d  t h e  r e v i e w  

o f  t h e  " C o m m o n w e a l t h  I T  I P  

G u i d e l i n e s " .  T h e s e  r e v i e w s  a r e  

d i s c u s s e d  f u r t h e r  b e l o w .

A s  p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t ' s  

r e v i e w  o f  t h e  G I T C  4  t e r m s ,  i t  i s  

h o p e d  t h a t  t h e  r e v i e w e r s  w i l l  b e a r  i n  

m i n d  t h a t  b o t h  s i d e s  u l t i m a t e l y  n e e d  t o  

b e n e f i t  f r o m  t h e  a r r a n g e m e n t .  A s  h a s  

b e e n  r e c o g n i s e d  e l s e w h e r e ,  " t h e r e  i s  

n o  p o i n t  w r i t i n g  a  c o n t r a c t  t h a t  p u t s  a  

v e n d o r  i n  a n  u n s u s t a i n a b l e  p o s i t i o n ,  a s  

i t  w i l l  e v e n t u a l l y  b e  r e f l e c t e d  i n  t h e  

l e v e l  o f  s e r v i c e  t h a t  t h e  v e n d o r  g i v e s ,  

a n d  w i l l  b e  r e f l e c t e d  i n  t h e  a g e n c y ' s  

p e r f o r m a n c e " . 26

The Federal Government review of 
liability provisions in ICT contracts

D u r i n g  t h e  c o n s u l t a t i o n  p r o c e s s  f o r  t h e  

G I T C  r e v i e w ,  I C T  s u p p l i e r s  i d e n t i f i e d  

l i a b i l i t y ,  I P  a n d  e n d o r s e d  s u p p l i e r  

a r r a n g e m e n t s  a s  t h e  k e y  a r e a s  w h i c h  

n e e d  t o  b e  a d d r e s s e d . 27 W h e n  i t  

c o m e s  t o  l i a b i l i t y ,  i t  i s  t h e  c a p p i n g  o f  

s u p p l i e r  l i a b i l i t y  t h a t  i s  o f t e n  t h e  k e y  

i s s u e .

T h e  c a p p i n g  o f  s u p p l i e r  l i a b i l i t y  i n  

I C T  c o n t r a c t s  w i t h  a g e n c y  c u s t o m e r s  

o c c u r s  m o r e  o f t e n  i n  p r a c t i c e  t h a n  

m a n y  r e a l i s e . 28 A c c o r d i n g  t o  t h e  

M i n i s t e r  f o r  C o m m u n i c a t i o n s ,  

I n f o r m a t i o n  T e c h n o l o g y  a n d  t h e  A r t s ,  

S e n a t o r  C o o n a n ,  " e v i d e n c e  s u g g e s t s  

t h a t  l i a b i l i t y  i s  c a p p e d  i n  9 0  p e r  c e n t  

o f  c o n t r a c t s ,  b u t  t h e  G o v e r n m e n t  w i l l  

e n s u r e  t h a t  t h i s  i s  m a d e  e x p l i c i t  i n  t h e  

n e x t  v e r s i o n  o f  G I T C  t o  a v o i d  

c o n f u s i o n  a n d  p r o t r a c t e d
* - H 29

n e g o t i a t i o n s  .

U n f o r t u n a t e l y ,  i t  r e m a i n s  t h e  c a s e  t h a t  

t h e  a l l o c a t i o n  o f  r i s k  a n d  l i a b i l i t y  

u n d e r  a n  I C T  c o n t r a c t  w i t h  a  F e d e r a l  

G o v e r n m e n t  a g e n c y  i s  l a r g e l y  a  

f u n c t i o n  o f  t h e  p a r t i e s '  r e s p e c t i v e  

b a r g a i n i n g  p o w e r / 0  T h e  p r o b l e m  f o r  

s u p p l i e r s  i s  t h a t  t h e y  a r e  u s u a l l y  i n  a  

m u c h  w e a k e r  n e g o t i a t i n g  p o s i t i o n  t h a n  

t h e  g o v e r n m e n t  c u s t o m e r .

A t  t h e  t i m e  o f  r e l e a s e  o f  t h e  o u t c o m e s  

o f  t h e  G I T C  r e v i e w ,  t h e  M i n i s t e r  a l s o  

r e l e a s e d  f o r  c o n s u l t a t i o n  t w o  d r a f t  

d o c u m e n t s  o n  a  p r o p o s e d  a p p r o a c h  t o  

l i m i t i n g  s u p p l i e r  l i a b i l i t y  u n d e r  

F e d e r a l  G o v e r n m e n t  I C T  c o n t r a c t s .  

T h e  d o c u m e n t s  r e l e a s e d  w e r e :

( a )  " A  g u i d e  t o  l i m i t i n g  s u p p l i e r

l i a b i l i t y  i n  I C T  c o n t r a c t s  f o r

A u s t r a l i a n  G o v e r n m e n t  a g e n c i e s -

D e v e l o p i n g  a n d  i m p l e m e n t i n g  a  

r i s k  a s s e s s m e n t  a n d  m i t i g a t i o n  

s t r a t e g y "  ( 2 0 0 5 )  ( D r a f t  G u i d e ) .

( b )  " C o m p a n i o n  t o  t h e  G u i d e  t o  

L i m i t i n g  S u p p l i e r  L i a b i l i t y  i n  

A u s t r a l i a n  G o v e r n m e n t  I C T  

C o n t r a c t s -  D i s c u s s i o n  d r a f t  f o r  

c o m m e n t "  ( 2 0 0 5 )  ( C o m p a n i o n  

G u i d e ) .

I n c l u d e d  a t  A p p e n d i x  2  t o  t h e  D r a f t  

G u i d e  i s  t h e  p r o p o s e d  I C T  l i a b i l i t y  

p o l i c y  o f  t h e  F e d e r a l  G o v e r n m e n t ,  

e n t i t l e d  " L i m i t e d  L i a b i l i t y  i n  

I n f o r m a t i o n  a n d  C o m m u n i c a t i o n s  

T e c h n o l o g y  C o n t r a c t s "  ( I C T  L i a b i l i t y  

P o l i c y ) .  W h e n  f i n a l i s e d ,  t h e  I C T  

L i a b i l i t y  P o l i c y  w i l l  b e  i s s u e d  a s  a  

F i n a n c e  C i r c u l a r  b y  t h e  D e p a r t m e n t  o f  

F i n a n c e  a n d  A d m i n i s t r a t i o n .

B o t h  t h e  D r a f t  G u i d e  ( i n c l u d i n g  t h e  

I C T  L i a b i l i t y  P o l i c y )  a n d  t h e  

C o m p a n i o n  G u i d e  a r e  a v a i l a b l e  f r o m  

v v w u  1'-ita.zov.au/ict. T h e  p e r i o d  f o r  

c o m m e n t  c l o s e d  o n  1 5  F e b r u a r y  2 0 0 6 .

A c c o r d i n g  t o  t h e  D r a f t  G u i d e ,  t h e  I C T  

L i a b i l i t y  P o l i c y  h a s  b e e n  s p e c i f i c a l l y  

d e v e l o p e d  t o  r e f l e c t  t h e  f o l l o w i n g  

p a r t i c u l a r  c h a r a c t e r i s t i c s  o f  I C T  

p r o c u r e m e n t :

( i )  A l w a y s  i n s i s t i n g  o n  u n l i m i t e d  

s u p p l i e r  l i a b i l i t y  s i g n i f i c a n t l y  

r e d u c e s  m a r k e t  c o m p e t i t i o n ,  a s  

m a n y  I C T  s u p p l i e r s  a r e  n o t  

p r e p a r e d  t o  a c c e p t  s u c h  l i a b i l i t y .

( i i )  A l w a y s  i n s i s t i n g  o n  u n l i m i t e d  

s u p p l i e r  l i a b i l i t y  m a y  r e s u l t  i n  

a g e n c i e s  p a y i n g  a  h i g h e r  t h a n  

n e c e s s a r y  c o n t r a c t  p r i c e  a s  

s u p p l i e r s  m a y  i n c l u d e  t h e  c o s t  o f  

e x c e s s i v e  i n s u r a n c e  a n d  r i s k  i n  

t h e  p r i c e .

( i i i )  S o m e  I T  d e v e l o p m e n t  i s  h i g h  

r i s k  f o r  b o t h  p a r t i e s  a n d  a  m o r e  

c o - o p e r a t i v e  a p p r o a c h  t o  s h a r i n g  

r i s k  i s  s o m e t i m e s  n e c e s s a r y  t o  

f i n d  a  s u p p l i e r  w i l l i n g  t o  

u n d e r t a k e  t h e  w o r k .

( i v )  I t  i s  o f t e n  d i f f i c u l t  t o  p i n p o i n t  t h e

e x a c t  c a u s e  o f  a  c a t a s t r o p h i c  I T  

s y s t e m  f a i l u r e ,  p a r t i c u l a r l y  w h e r e  

t h e r e  a r e  m o r e  t h a n  t w o  p a r t i e s  

w i t h  i n t e r c o n n e c t i n g

r e s p o n s i b i l i t i e s . ’ 1

I n  t h e  p a s t ,  m a n y  s u p p l i e r s  h a v e  

e x p e r i e n c e d  d i f f i c u l t i e s  i n  n e g o t i a t i n g  

w i t h  t h e  F e d e r a l  G o v e r n m e n t  i n  

r e l a t i o n  t o  t h e  l i a b i l i t y  p r o v i s i o n s  i n

I C T  c o n t r a c t s .  W i t h  t h e  r e l e a s e  o f  t h e  

D r a f t  G u i d e  i t  i s  h o p e d  t h a t  t h i s  i s  

a b o u t  t o  c h a n g e .  W h i l e  l i a b i l i t y  w i l l  

s t i l l  b e  a  f o c u s  o f  m a n y  n e g o t i a t i o n s ,  

o n c e  t h e  I C T  L i a b i l i t y  P o l i c y  i s  

f i n a l i s e d  t h e  p a r t i e s  s h o u l d  b e  b e t t e r  

i n f o r m e d  a n d  n e g o t i a t i o n s  w i l l  h a v e  

t h e  p o t e n t i a l  t o  r u n  m o r e  s m o o t h l y .

F o r  i n d u s t r y ,  t h e  D r a f t  G u i d e  p r o v i d e s  

a n  i m p o r t a n t  i n s i g h t  i n t o  h o w  t h e  

F e d e r a l  G o v e r n m e n t  i d e n t i f i e s  a n d  

a s s e s s e s  r i s k  a n d  l i a b i l i t y  u n d e r  I C T  

c o n t r a c t s .  I t  i s  e f f e c t i v e l y  a  " h o w  t o "  

g u i d e  f o r  p r o c u r e m e n t  o f f i c e r s  f o r  t h e  

n e g o t i a t i o n  o f  l i m i t a t i o n  c l a u s e s  i n  

I C T  c o n t r a c t s  a n d  s e t s  o u t  a  d e t a i l e d  

r i s k  m a n a g e m e n t  p r o c e s s  f o r  a g e n c i e s  

t o  f o l l o w .

I m p o r t a n t l y ,  t h e  I C T  L i a b i l i t y  P o l i c y  

w i l l  b e  m a n d a t o r y  f o r  a l l  F M A  A c t  

a g e n c i e s  a n d  t h o s e  b o d i e s  s u b j e c t  t o  

t h e  C A C  A c t  w h i c h  a r e  r e q u i r e d  t o  

c o m p l y  w i t h  t h e  C P G s .  C o m p l i a n c e  

w i t h  t h e  I C T  L i a b i l i t y  P o l i c y  w i l l  

e n s u r e  t h a t  t h e  p r o c u r e m e n t  o f  I C T  

p r o d u c t s  a n d  s e r v i c e s  i s  i n  a c c o r d a n c e  

w i t h  t h e  F M A  R e g u l a t i o n s ,  w h i c h  

r e q u i r e s  t h e  c u s t o m e r  t o  b e  s a t i s f i e d  

t h a t  t h e  p r o p o s e d  e x p e n d i t u r e  i s  i n  

a c c o r d a n c e  w i t h  F e d e r a l  G o v e r n m e n t  

p o l i c i e s .

S o m e  o f  t h e  k e y  p o i n t s  f r o m  t h e  D r a f t  

G u i d e  a r e  a s  f o l l o w s :

( a )  W h e n  p u r c h a s i n g  I C T  f r o m  

s u p p l i e r s .  F e d e r a l  G o v e r n m e n t  

a g e n c i e s  s h o u l d ,  i n  m o s t  c a s e s ,  

c a p  e a c h  p a r t y ’ s  l i a b i l i t y  a t  

a p p r o p r i a t e  l e v e l s .  C l a u s e s  t h a t  

i m p o s e  u n l i m i t e d  l i a b i l i t y  o n  

s u p p l i e r s  s h o u l d  o n l y  b e  i n c l u d e d  

w h e n  t h e y  a r e  j u s t i f i e d  b y  t h e  

" s i z e ,  c o m p l e x i t y  o r  i n h e r e n t  r i s k  

o f  a  p r o j e c t " .  U n f o r t u n a t e l y ,  

t h e r e  i s  l i t t l e  g u i d a n c e  a s  t o  w h a t  

i s  m e a n t  b y  t h i s  p h r a s e .  I t  w o u l d  

b e  u s e f u l  f o r  a l l  p a r t i e s  i f  t h e  

F e d e r a l  G o v e r n m e n t  p r o v i d e d  

g u i d a n c e  h e r e .

( b )  U l t i m a t e l y ,  t h e  e x t e n t  t o  w h i c h  

a n  a g e n c y  w i l l  a g r e e  t o  a  l i a b i l i t y  

c a p  w i l l  d e p e n d  o n  a  r i s k  

a s s e s s m e n t  c o n d u c t e d  b y  t h e  

a g e n c y .  T h e  m o r e  c o m p l e x  o r  

h i g h - v a l u e  a  p r o c u r e m e n t ,  t h e  

g r e a t e r  t h e  f o c u s  t h a t  i s  l i k e l y  t o  

b e  p u t  o n  t h e  r i s k  a s s e s s m e n t .  I n  

s u c h  c a s e s ,  a g e n c i e s  w i l l  o f t e n  

n e e d  t o  s e e k  e x t e r n a l  h e l p  i n  t h e
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f o r m  o f  s p e c i a l i s t  r i s k  a s s e s s m e n t  

a n d  l e g a l  a d v i c e .

( c )  A s  a  g e n e r a l  r u l e ,  t h e  I C T  

L i a b i l i t y  P o l i c y  s u p p o r t s  t h e  

c a p p i n g ,  a t  a p p r o p r i a t e  l e v e l s ,  o f  

d i r e c t  l i a b i l i t y  a r i s i n g  f r o m  

b r e a c h  o f  c o n t r a c t  a n d  

n e g l i g e n c e .  H o w e v e r ,  t h e  p o l i c y  

d o e s  n o t  s u p p o r t  c a p p i n g  o f  

d i r e c t  l i a b i l i t y  f o r  b r e a c h  o f  I P  

o b l i g a t i o n s ,  b r e a c h  o f  

c o n f i d e n t i a l i t y  a n d  p r i v a c y  

o b l i g a t i o n s ,  b r e a c h  o f  s u p p l i e r  

s e c u r i t y  o b l i g a t i o n s ,  u n l a w f u l  o r  

w i l f u l l y  w r o n g  s u p p l i e r  a c t s  o r  

o m i s s i o n s ,  a c t s  c a u s i n g  p e r s o n a l  

i n j u r y ,  s i c k n e s s  o r  d e a t h  o r  

d a m a g e  t o  t a n g i b l e  p r o p e r t y . ’ 2

( d )  L i a b i l i t y  f o r  i n d i r e c t  o r  

c o n s e q u e n t i a l  l o s s  w i l l  n e e d  t o  b e  

a d d r e s s e d  o n  a  c a s e - b y - c a s e  

b a s i s .  A g e n c i e s  m u s t  a c c e p t  t h a t  

s o m e  I C T  s u p p l i e r s  w i l l  s e e k  t o  

e x c l u d e  o r  c a p  l i a b i l i t y  f o r  

c o n s e q u e n t i a l  l o s s  a n d ,  i n  s o m e  

c a s e s ,  m a y  b e  p r e p a r e d  t o  w a l k  

a w a y  i f  t h i s  i s  n o t  a g r e e d .  T h e  

p o l i c y  r e c o g n i s e s  t h a t  t h e  p a r t i e s  

n e e d  t o  a d o p t  a  r e a l i s t i c  a t t i t u d e  

t o  c o n s e q u e n t i a l  l o s s  t h a t  m a y  b e  

c a u s e d  b y  t h e  s u p p l i e r  a n d  t h a t  i n  

m a n y  i n s t a n c e s  a  c a p  w i l l  b e  

a p p r o p r i a t e . ’ '’

( e )  T h e  p o l i c y  r e c o m m e n d s  t h a t  

C o m m o n w e a l t h  p r o c u r e m e n t  

o f f i c e r s  b e  r e a l i s t i c  w h e n  i t  

c o m e s  t o  n e g o t i a t i n g  i n s u r a n c e  

p r o v i s i o n s .  W h e r e  a  s u p p l i e r  i s  

r e q u i r e d  t o  t a k e  o u t  i n s u r a n c e  

s p e c i f i c a l l y  f o r  t h e  c o n t r a c t ,  t h e  

c o s t  o f  s u c h  i n s u r a n c e  i s  l i k e l y  t o  

b e  f u l l y  p a s s e d  o n  t o  t h e  

C o m m o n w e a l t h  c u s t o m e r .  T h e  

p o l i c y  n o t e s  t h a t  r e q u i r i n g  

u n n e c e s s a r y  i n s u r a n c e  o r  

i n s u r a n c e  f o r  r i s k s  t h a t  a r e  

r e m o t e  o r  o f  l o w  v a l u e  m a y  

r e s u l t  i n  u n n e c e s s a r y  c o s t s . 34 

T h i s  i s  u n l i k e l y  t o  a c h i e v e  b e s t  

v a l u e  f o r  m o n e y  i n  I C T  

p r o c u r e m e n t .

O f  c o u r s e ,  t h e  e x t e n t  t o  w h i c h  a  

F e d e r a l  G o v e r n m e n t  a g e n c y  w i l l  a g r e e  

t o  l i m i t  a n  I C T  s u p p l i e r ' s  l i a b i l i t y  w i l l  

a l s o  b e  g u i d e d  b y  t h e  C P G s .  A s  

a l w a y s ,  v a l u e  f o r  m o n e y  w i l l  b e  a  k e y  

c o n s i d e r a t i o n .

I m p o r t a n t l y ,  t h e  D r a f t  G u i d e  

r e c o g n i s e s  t h a t  a c h i e v i n g  v a l u e  f o r

m o n e y  i n c l u d e s  b a l a n c i n g  t h e  

l i k e l i h o o d  o f  a  r i s k y  e v e n t  o c c u r r i n g  

a g a i n s t  t h e  c o s t  o f  m i t i g a t i n g  o r  

i n s u r i n g  a g a i n s t  t h a t  r i s k .  W h e r e  

l i a b i l i t y  r e s t s  w h o l l y  w i t h  t h e  s u p p l i e r ,  

t h e  s u p p l i e r  w i l l  u s u a l l y  b u i l d  t h e  c o s t  

o f  m e e t i n g  t h a t  l i a b i l i t y  i n t o  i t s  p r i c e ,  

w h i c h  w i l l  u l t i m a t e l y  b e  b o m e  b y  t h e  

a g e n c y . 35 T h u s ,  f o r  p r o c u r e m e n t  

o f f i c e r s  i t  w i l l  b e  a  d e l i c a t e  b a l a n c i n g  

p r o c e s s  t o  d e t e r m i n e  w h a t  a c h i e v e s  

b e s t  v a l u e  f o r  m o n e y  w h e n  w e i g h i n g  

m a t t e r s  s u c h  a s  l i a b i l i t y ,  r i s k  a n d  

p r i c e .

I n  t h i s  r e s p e c t ,  i t  i s  i m p o r t a n t  t o  

r e c o g n i s e  t h a t  t h e  I C T  L i a b i l i t y  P o l i c y  

q u a l i f i e s  t h e  C P G s .  W h e r e a s  t h e  

C P G s  p r o v i d e  t h a t  o n l y  i n  c e r t a i n  

l i m i t e d  c i r c u m s t a n c e s  s h o u l d  a  

C o m m o n w e a l t h  c u s t o m e r  a g r e e  t o  

l i m i t  a  s u p p l i e r ' s  l i a b i l i t y ,  t h e  I C T  

L i a b i l i t y  P o l i c y  p r o v i d e s  t h a t ,  a s  a  

d e f a u l t  p o s i t i o n ,  s u p p l i e r  l i a b i l i t y  f o r  

I C T  p r o c u r e m e n t s  s h o u l d  b e  c a p p e d / 6

I t  i s  a l s o  s i g n i f i c a n t  t h a t  t h e  D r a f t  

G u i d e  r e c o g n i s e s  t h a t  t h e  f o c u s  n e e d  

n o t  b e  s o l e l y  o n  p r o v i s i o n s  l i m i t i n g  

s u p p l i e r  l i a b i l i t y .  S u p p l i e r s  n e e d  t o  b e  

a w a r e  t h a t  C o m m o n w e a l t h  c u s t o m e r s  

w i l l  a l s o  c o n s i d e r  o t h e r  m e a s u r e s  t o  

m i t i g a t e  r i s k ,  s u c h  a s  t h e  i n c l u s i o n  o f  

d e t a i l e d  s p e c i f i c a t i o n s  i n  a n  I C T  

c o n t r a c t ,  a  f o r m a l  t e s t  a n d  a c c e p t a n c e  

r e g i m e ,  a n d  r e q u i r e m e n t s  f o r  f o r m a l  

s k i l l  l e v e l s  a n d  c o m p e t e n c i e s  f o r  

s u p p l i e r  s t a f f . 1' E f f e c t i v e  c o n t r a c t  

m a n a g e m e n t  w i l l  a l s o  b e  r e l e v a n t .

T h e  w h o le  o f  g o v e r n m e n t  r e v ie w  o f  
F e d e r a l  G o v e r n m e n t  IP  
m a n a g e m e n t
I n  F e b r u a r y  2 0 0 4 ,  t h e  A u s t r a l i a n  

N a t i o n a l  A u d i t  O f f i c e  r e l e a s e d  a  

r e p o r t  o n  " I n t e l l e c t u a l  P r o p e r t y  

P o l i c i e s  a n d  P r a c t i c e s  i n  

C o m m o n w e a l t h  A g e n c i e s "  ( A N  A O  

R e p o r t ) 3 8 . T h e  A N A O  R e p o r t  w a s  t h e  

c u l m i n a t i o n  o f  a  w i d e - r a n g i n g  a u d i t  

u n d e r t a k e n  b y  t h e  A N A O  i n t o  t h e  

a p p r o a c h  o f  v a r i o u s  F e d e r a l  

G o v e r n m e n t  a g e n c i e s  t o  t h e  

m a n a g e m e n t  o f  I P .

T h e  A N A O  R e p o r t  r e c o g n i s e d  t h a t  

t h e r e  i s  n o  " o n e  s i z e  f i t s  a l l "  a p p r o a c h  

t o  m a n a g e m e n t  o f  I P  b y  a n  a g e n c y . 39 

U l t i m a t e l y ,  t h e  a p p r o a c h  t h a t  i s  t a k e n  

m u s t  b e  c o n s i s t e n t  w i t h  

C o m m o n w e a l t h  p r o c u r e m e n t

r e q u i r e m e n t s  i n c l u d i n g  t h o s e  r e l a t i n g  

t o  t h e  " e f f i c i e n t ,  e f f e c t i v e  a n d  e t h i c a l "

m a n a g e m e n t  o f  r e s o u r c e s . 40 I t  i s  u p  t o  

a n  a g e n c y  t o  a d o p t  I P  m a n a g e m e n t  

p r a c t i c e s  t h a t  a r e  c o n s i s t e n t  w i t h  i t s  

c o r e  f u n c t i o n s  a n d  o b j e c t i v e s ,  a n d  

w h i c h  a r e  a p p r o p r i a t e  t o  t h e  

c i r c u m s t a n c e s . 41

I n  p r a c t i c e ,  o n l y  3 0  p e r  c e n t  o f  

a g e n c i e s  w e r e  f o u n d  t o  h a v e  

d e v e l o p e d  s p e c i f i c  p o l i c i e s  o r  

p r o c e d u r e s  f o r  m a n a g i n g  I P . 42 T h i s  

h a s  t h e  p o t e n t i a l  t o  l e a d  t o  i n c o n s i s t e n t  

p o s i t i o n s  b e i n g  t a k e n  w i t h i n  a n  a g e n c y  

a n d  a c r o s s  g o v e r n m e n t  w h i c h  i s  f a r  

f r o m  i d e a l  a s  i t  l e a d s  t o  u n c e r t a i n t y  f o r  

s u p p l i e r s .

I n  t e r m s  o f  c o n t r a c t u a l  a r r a n g e m e n t s ,  

t h e  A N A O  R e p o r t  f o u n d  t h a t  

o w n e r s h i p  o f  I P  w a s  m o s t  c o m m o n l y  

d e a l t  w i t h  t h r o u g h  s t a n d a r d i s e d  

c o n t r a c t u a l  t e r m s .  A l t h o u g h  s o m e  

a g e n c i e s  w e r e  f l e x i b l e  i n  t h e i r  

a p p r o a c h ,  i n  m o s t  c a s e s  t h e  a g e n c y  

i n s i s t e d  o n  t a k i n g  o w n e r s h i p  o f  I P . 4 ’ 

T h i s  i s  n o t  e n c o u r a g i n g  f o r  s u p p l i e r s ,  

e s p e c i a l l y  w h e r e  t h e  e x p l o i t a t i o n  o f  

t h a t  I P  b y  t h e  s u p p l i e r  m a y  b e  t h e  s o l e  

r e a s o n  f o r  a  s u p p l i e r ’ s  p r o f i t .

T h e  A N A O  R e p o r t  r e c o m m e n d e d  t h a t  

a g e n c i e s  d e v e l o p  a p p r o p r i a t e  I P  

m a n a g e m e n t  p o l i c i e s  a n d  i m p l e m e n t  

s u p p o r t i n g  s y s t e m s  a n d  p r o c e d u r e s .  I t  

a l s o  r e c o m m e n d e d  t h a t  a  w h o l e  o f  

g o v e r n m e n t  a p p r o a c h  b e  d e v e l o p e d  t o  

t h e  m a n a g e m e n t  o f  t h e  

C o m m o n w e a l t h ' s  I P . 44

W o r k  h a s  n o w  b e g u n  o n  t h i s  " w h o l e  

o f  g o v e r n m e n t  a p p r o a c h "  t o  I P .  T h e  

C o m m o n w e a l t h  A t t o r n e y  G e n e r a l ' s  

D e p a r t m e n t ,  I P  A u s t r a l i a ,  t h e  

D e p a r t m e n t  o f  C o m m u n i c a t i o n s ,  

I n f o r m a t i o n  T e c h n o l o g y  a n d  t h e  A r t s  

a n d  t h e  D e p a r t m e n t  o f  F i n a n c e  a n d  

A d m i n i s t r a t i o n  a r e  w o r k i n g  t o g e t h e r  

t o  d e v e l o p  a  w h o l e  o f  g o v e r n m e n t  

a p p r o a c h  t o  t h e  m a n a g e m e n t  o f  I P  b y  

F e d e r a l  G o v e r n m e n t  a g e n c i e s . 43

T h e  p u r p o s e  o f  t h e  w h o l e  o f  

g o v e r n m e n t  a p p r o a c h  i s  t o  a s s i s t  

a g e n c i e s  t o  i n t e r p r e t  a n d  a p p l y  

e x i s t i n g  F e d e r a l  G o v e r n m e n t  p o l i c i e s  

a s  t h e y  r e l a t e  t o  I P .  A s  p a r t  o f  t h e  

p r o c e s s ,  a  d r a f t  " S t a t e m e n t  o f  I P  

P r i n c i p l e s "  h a s  b e e n  d e v e l o p e d  t o  

p r o v i d e  a  f o c u s  f o r  c o n s u l t a t i o n  ( I P  

P r i n c i p l e s ) . 46 T h e  i n t e n t i o n  i s  f o r  t in e  

I P  P r i n c i p l e s ,  i n  b r o a d  t e r m s ,  t o  

a r t i c u l a t e  t h e  F e d e r a l  G o v e r n m e n t ' s  

a p p r o a c h  t o  I P  u s e  a n d  m a n a g e m e n t .  

T h e  p e r i o d  f o r  c o m m e n t  o n  t h e  I P
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P r i n c i p l e s  c l o s e d  o n  1 1  N o v e m b e r

2 0 0 5 .

U l t i m a t e l y ,  t h e  F e d e r a l  G o v e r n m e n t  

i n t e n d s  t o  d e v e l o p  a  m o r e  d e t a i l e d  s e t  

o f  g u i d e l i n e s  o n  t h e  i m p l e m e n t a t i o n  o f  

t h e  I P  P r i n c i p l e s  i n  t h e  f o r m  o f  a n  " I P  

B e t t e r  P r a c t i c e  M a n u a l "  ( M a n u a l ) .  I t  

i s  e x p e c t e d  t h a t  t h e  M a n u a l  w i l l  a l s o  

i n c o r p o r a t e  a  r e v i s i o n  o f  t h e  

" C o m m o n w e a l t h  I T  I P  G u i d e l i n e s "  

w i t h  t h e  i n t e n t i o n  o f  m a k i n g  i t  a  m o r e  

u s e f u l  r e s o u r c e  f o r  o f f i c e r s  e n g a g e d  i n  

I T  p r o c u r e m e n t  a c t i v i t i e s . 47

A t  t h i s  s t a g e ,  t h e  I P  P r i n c i p l e s  c o n s i s t s  

o f  1 6  h i g h - l e v e l  p r i n c i p l e s  i n t e n d e d  t o  

p r o v i d e  g u i d a n c e  o n  m a t t e r s  s u c h  a s  

t h e  c r e a t i o n  a n d  a c q u i s i t i o n  o f  I P  b y  

t h e  C o m m o n w e a l t h  a n d  s h a r i n g ,  

c o m m e r c i a l i s a t i o n ,  d i s p o s a l  a n d  

p u b l i c  a c c e s s  t o  C o m m o n w e a l t h  I P .  

E n c o u r a g i n g l y  f o r  s u p p l i e r s ,  t h e  I P  

P r i n c i p l e s  p r o v i d e  t h a t  " a g e n c i e s  

s h o u l d  m a i n t a i n  a  f l e x i b l e  a p p r o a c h  i n  

c o n s i d e r i n g  o p t i o n s  f o r  o w n e r s h i p ,  

m a n a g e m e n t  a n d  u s e  o f  I P " . 48 

F u r t h e r ,  t h e  I P  P r i n c i p l e s  r e c o m m e n d  

t h a t  i n  c o n s i d e r i n g  o w n e r s h i p  o p t i o n s  

a n  a g e n c y  s h o u l d  b e  m i n d f u l  o f :

( a )  t h e  a g e n c y ' s  c o r e  o b j e c t i v e s  a n d  

a c t i v i t i e s ;

( b )  o p p o r t u n i t i e s  f o r  o b t a i n i n g  v a l u e  

f o r  m o n e y  i n  a l l  I P  a r r a n g e m e n t s ;

( c )  o p p o r t u n i t i e s  f o r  f i n a n c i a l  

s a v i n g s  i n  p r o c u r e m e n t  c o n t r a c t s  

i n c l u d i n g  t h r o u g h  v e s t i n g  I P  i n  

o r  l i c e n s i n g  I P  t o  t h e  s u p p l i e r ;  

a n d

( d )  F e d e r a l  G o v e r n m e n t  p o l i c y  

o b j e c t i v e s ,  i n c l u d i n g  t h e  

p r o m o t i o n  o f  i n d u s t r y  

d e v e l o p m e n t . 49

T h e  I P  P r i n c i p l e s  a l s o  s t a t e  t h a t  " w h e n  

p r o c u r i n g  I P  m a t e r i a l  ( w h e t h e r  s u c h  

m a t e r i a l  i s  a l r e a d y  i n  e x i s t e n c e  o r  y e t  

t o  b e  c r e a t e d )  a n  a g e n c y  s h o u l d  

e n d e a v o u r  t o  o n l y  o b t a i n  t h e  

o w n e r s h i p  o r  l i c e n s i n g  r i g h t s  i t  

r e q u i r e s  t o  m e e t  t h e  G o v e r n m e n t ' s  

o b j e c t i v e s " . 50

A  c o m m o n  c o m p l a i n t  o f  s u p p l i e r s  i s  

t h a t  d e s p i t e  t h e  v a r i o u s  o p t i o n s  

a v a i l a b l e ,  a g e n c i e s  a r e  o f t e n  i n f l e x i b l e  

i n  n e g o t i a t i o n s  a n d  I P  r i g h t s  t e n d  t o  b e  

r e t a i n e d  b y  t h e  c u s t o m e r . 51 G i v e n  t h a t  

i n  m a n y  c a s e s  t h e  e x p l o i t a t i o n  o f  I P  i s  

n o t  a  c o r e  f u n c t i o n  o f  g o v e r n m e n t ,  a n d  

t h e r e  i s  o f t e n  n o t  t h e  s k i l l s ,  e x p e r i e n c e

a n d  e x p e r t i s e  n e c e s s a r y  t o  i d e n t i f y  a n d  

d e v e l o p  I P , 32 i t  s h o u l d  o n l y  b e  i n  r a r e  

c a s e s  t h a t  t h e  F e d e r a l  G o v e r n m e n t  

r e q u i r e s  a  f u l l  t r a n s f e r  o f  o w n e r s h i p .

T h e  C o m m o n w e a lth  IT  IP  
G u id e l in e s
T h e  " C o m m o n w e a l t h  I T  I P  

G u i d e l i n e s "  ( G u i d e l i n e s ) 33 w e r e  i s s u e d  

b y  t h e  D e p a r t m e n t  o f  

C o m m u n i c a t i o n s ,  I n f o r m a t i o n

T e c h n o l o g y  a n d  t h e  A r t s  i n  2 0 0 0 .  T h e  

p u r p o s e  o f  t h e  G u i d e l i n e s  i s  t o  p r o v i d e  

p r a c t i c a l  g u i d a n c e  t o  F e d e r a l  

G o v e r n m e n t  d e c i s i o n - m a k e r s  s o  t h a t  

t h e y  c a n  m a k e  a p p r o p r i a t e  c h o i c e s  

a b o u t  t h e  m a n a g e m e n t  o f  I T - r e l a t e d  I P  

b y  C o m m o n w e a l t h  a g e n c i e s . 34

O n e  o f  t h e  m o s t  i m p o r t a n t  i s s u e s  f o r  

a n y  s u p p l i e r  o f  I T  t o  t h e  F e d e r a l  

G o v e r n m e n t  i s  r e t e n t i o n  o f  o w n e r s h i p  

o f  I P .  T h e  I P  o f  a  s u p p l i e r  i s  o f t e n  i t s  

c o r e  a s s e t ,  w i t h o u t  w h i c h  f u t u r e  

o p p o  ’ i n i t i e s  a r e  l i m i t e d .  A  s u p p l i e r  

w i l l  b e  r e l u c t a n t  t o  t r a n s f e r  i t s  I P  t o  a  

c u s t o m e r  b e c a u s e  d o i n g  s o  w i l l  r e s t r i c t  

i t s  a b i l i t y  t o  l i c e n c e  a n d  d e v e l o p  t h e  I P  

f o r  n e w  a n d  e x i s t i n g  c u s t o m e r s .

T h e  G u i d e l i n e s  p r o v i d e  t h a t ,  a s  a  r u l e  

o f  t h u m b ,  t h e  p a r t y  b e s t  a b l e  t o  

s u p p o r t  a n d  e n h a n c e  t h e  t e c h n o l o g y  

a n d  p u r s u e  a p p r o p r i a t e  m a r k e t s  f o r  t h e  

b e n e f i t  o f  c o n s u m e r s  s h o u l d  e x e r c i s e  

o w n e r s h i p  r i g h t s . 53 I n  m a n y  i n s t a n c e s ,  

t h i s  s h o u l d  b e  t h e  s u p p l i e r .

T h e  G u i d e l i n e s  e n c o u r a g e  a g e n c i e s  t o  

o n l y  a c q u i r e  t h e  I P  n e c e s s a r y  f o r  

a c h i e v i n g  t h e i r  m i s s i o n s  a n d  t o  b e  

a l e r t  t o  o p p o r t u n i t i e s  f o r  f i n a n c i a l  

s a v i n g s .  A  r e c o m m e n d a t i o n  i s  t h a t ,  i n  

d e v e l o p i n g  c o n t r a c t s ,  a g e n c i e s  s h o u l d  

n o t  a u t o m a t i c a l l y  a s s u m e  t h a t  a l l  I P  

r i g h t s  m u s t  b e  v e s t e d  i n  t h e  

C o m m o n w e a l t h .  R a t h e r ,  a g e n c i e s  

s h o u l d  a c t i v e l y  c o n s i d e r  w h e t h e r  

v e s t i n g  t h e  I P  i n  t h e  s u p p l i e r  m i g h t  

y i e l d  s a v i n g s  a n d  i n  t h e  l o n g  t e r m  

m o r e  e f f e c t i v e l y  m e e t  a g e n c y  

o b j e c t i v e s . 56

N o t w i t h s t a n d i n g  t h e s e  l o f t y  

a s p i r a t i o n s ,  t h e  s i t u a t i o n  i n  p r a c t i c e  i s  

o f t e n  q u i t e  d i f f e r e n t .  I P  i s  o n e  o f  t h e  

m o s t  c o n t e n t i o u s  i s s u e s  i n  n e g o t i a t i n g  

c o n t r a c t s  w i t h  t h e  F e d e r a l  

G o v e r n m e n t .  A c c o r d i n g  t o  t h e  

A u s t r a l i a n  I n f o r m a t i o n  I n d u s t r y  

A s s o c i a t i o n ,  m a n y  p r o c u r e m e n t  

o f f i c e r s  h a v e  a  " w e  p a y  w e  o w n "  

a t t i t u d e  r e s u l t i n g  f r o m  a  l a c k  o f

a w a r e n e s s  o f  C o m m o n w e a l t h  p o l i c i e s  

a n d  t h e  i s s u e s . 3 . T h e  d i s c o n n e c t  

b e t w e e n  p o l i c y  a n d  p r a c t i c e  t r a n s l a t e s  

i n t o  l e s s  s u p p l i e r s  b e i n g  w i l l i n g  t o  

t e n d e r  f o r  F e d e r a l  G o v e r n m e n t  I C T  

c o n t r a c t s  a n d ,  f o r  t h o s e  t h a t  d o ,  t h e  

c o n t r a c t  p r i c e  w i l l  u s u a l l y  b e  h i g h e r  

a n d  c o m m e r c i a l i s a t i o n  o p p o r t u n i t i e s  

t e n d  t o  b e  l o s t .

T h e  G u i d e l i n e s  h a v e  b e e n  i n c l u d e d  i n  

t h e  w ' h o l e  o f  g o v e r n m e n t  I P  r e v i e w .  

S t a k e h o l d e r  v i e w ' s  h a v e  b e e n  s o u g h t  i n  

r e l a t i o n  t o  i s s u e s  i n c l u d i n g :

( a )  i d e n t i f i c a t i o n  o f  e l e m e n t s  o f  t h e  

G u i d e l i n e s  t h a t  r e q u i r e  u p d a t i n g ;

( b )  a p p r o p r i a t e  s t r a t e g i e s  w h i c h  

w o u l d  e n c o u r a g e  u s e  o f  t h e  

f l e x i b i l i t y  o f f e r e d  b y  t h e  

G u i d e l i n e s  w i t h  r e s p e c t  t o  u s e  

a n d  o w n e r s h i p  o f  I T  I P ;

( c )  a p p r o p r i a t e  c h a n g e s  t o  r e f l e c t  

i n c r e a s e d  e m p h a s i s  o n  g r e a t e r  

s h a r i n g  a n d  r e - u s e  o f  I C T  w i t h i n  

t h e  F e d e r a l  G o v e r n m e n t ;  a n d

( d )  p r a c t i c a l  a d v i c e  i n  m a n a g i n g  I P  

i n  g o v e r n m e n t  p r o c u r e m e n t  

c o n t r a c t s . 58

I t  i s  s i g n i f i c a n t  t h a t  t h e  r e v i e w  o f  t h e  

G u i d e l i n e s  i s  o c c u r r i n g  a t  t h e  s a m e  

t i m e  a s  t h e  G I T C  r e v i e w .  A c c o r d i n g  

t o  S e n a t o r  C o o n a n ,  a s  p a r t  o f  t h e  

G I T C  r e v i e w '  t h e  F e d e r a l  

G o v e r n m e n t ’s  s t a n d a r d  I T  c o n t r a c t :

w i l l  b e  a m e n d e d  t o  b e t t e r  r e f l e c t  

t h e  G o v e r n m e n t  I T  I P  g u i d e l i n e s  

t h a t  a r e  b e i n g  d r a f t e d  a n d  w i l l  

c l e a r l y  s e t  o u t  t h e  r a n g e  o f  o p t i o n s  

o n  t h e  o w n e r s h i p  a n d  m a n a g e m e n t  

o f  I P .  W e  w i l l  e n s u r e  t h a t  t h e  

o p t i o n  o f  t h e  s u p p l i e r  r e t a i n i n g  o r  

c a p i t a l i s i n g  o n  I P  g e n e r a t e d  b y  a  

G o v e r n m e n t  p r o j e c t  i s  g i v e n  

g r e a t e r  p r o m i n e n c e . 39

F o r  I C T  s u p p l i e r s ,  i t  w i l l  b e  a  

w e l c o m e  d e v e l o p m e n t  i f  t h e  F e d e r a l  

G o v e r n m e n t  c a r r i e s  t h r o u g h  o n  i t s  

r h e t o r i c .  I t  m a y  s e e  a  r e v e r s a l  o f  t h e  

" w e  p a y  w e  o w n "  m e n t a l i t y  o f  

C o m m o n w e a l t h  p r o c u r e m e n t  o f f i c e r s .

T h e  W h o le  o f  G o v e r n m e n t  
T e le c o m m u n ic a t io n s  A r r a n g e m e n ts
T h e  " W h o l e  o f  G o v e r n m e n t  

T e l e c o m m u n i c a t i o n s  A r r a n g e m e n t s "  

( W o G T A )  a r e  a  s t a n d i n g  o f f e r  

b e t w e e n  t h e  C o m m o n w e a l t h  a n d  

c a r r i e r s  a n d  c a r r i a g e  s e r v i c e s

8 Com puters & Law  M arch 2006



Setting ICT to the Federal Government• "the times they are a»changing"
p ro v id ers u n der th e
Telecommunications Act 1997. T h ey  
h a v e  b een  u sed  at F ederal le v e l s in c e  
1997  and c o n s is t  o f  a  se t  o f  standard  
term s and c o n d it io n s  w h ich  a p p ly  to  
ev ery  con tract for  te le c o m m u n ic a tio n s  
s e r v ic e s  arranged b e tw e e n  a  F ederal 
G o v ern m en t d ep artm en t or a g e n c y  
and a  third party.
T h e ty p es  o f  s e r v ic e s  that are co v e r e d  
b y  W o G T A  in clu d e:
(a ) lo ca l, lo n g  d is ta n ce  and  

in tern ation a l te lep h o n y ;
(b) m o b ile  te le p h o n y , data  an d  fle e t  

m a n a g em en t;
(c )  a ll data  s e r v ic e s  in c lu d in g  

in tegrated  s e r v ic e s  d ig ita l 
n etw o rk  ( I S D N ) , fram e re la y , 
a sy n c h ro n o u s  transfer m o d e  
(A T M ), e th ern et, a sy m m etr ic  
d ig ita l su b scr ib e r  lin e  (A D S L )  
and o th er tea sed  lin e  serv ic es ;

(d ) p riv ate  branch e x c h a n g e  (P B X )  
in sta lla tio n  and  m a n a g em en t;

(e ) sa te llite  b a sed  
te lep h o n y ;

data and

( 0 m a n a g ed  v o ic e and data
in c lu d in g  sp ectru m  and in b ou n d  
se r v ic e s  ( 1 3 0 0 /1 8 0 0  and 13 
se r v ic e s );  an d

(g )  re la ted  te le c o m m u n ic a tio n s  
s e r v ic e s  su ch  a s  v o ic e  o v e r  IP 
(V o IP ), v irtu a l p riv ate n etw o rk s  
(V P N ), b ill c o n so lid a t io n  and  
m a n a g em en t and  v id e o  
c o n fe r e n c in g ,

T o  p artic ip ate, a  s e r v ic e  p ro v id er  m u st  
s ig n  a W o G T A  h ea d  ag reem en t w ith  
th e A u stra lia n  G o v ern m en t  
In form ation  M a n a g e m en t O ff ic e  
(A G IM O ) w h ic h  th en  a c ts  as a s in g le  
purchaser. G e n e r a lly  sp ea k in g , 
lic e n se d  ca rriers under th e  
Telecommunications Act 1997 m ay  
s ig n  a W o G T A  h ead  a g reem en t  
w ith ou t first o b ta in in g  "E ndorsed  
Supplier" sta tu s. C arriage se r v ic e  
p rovid ers, on  th e  o th er  hand , m u st first 
obtain  E n d orsed  S u p p lier  sta tus from  
the D ep artm en t o f  F in an ce  and  
A d m in istra tion ,
T he W o G T A  h ea d  a g r eem e n t co n ta in s  
the fu n d am en ta l term s and  co n d itio n s  
under w h ic h  te le c o m m u n ic a tio n s  
se r v ic e s  are o ffe r e d  and su p p lied  to  
the Federal G o v ern m e n t. B en ea th  the

h ea d  a g r eem e n t are a n u m b er o f  
sc h e d u le s  w h ic h  in c lu d e  th e  term s and  
c o n d it io n s  th at are to  a p p ly  in 
co n tra cts  b e tw e e n  in d iv id u a l a g e n c ie s  
and s e r v ic e  p ro v id er s, th e o f f ic ia l  
order and  o th er  re lev a n t d o c u m en ts .
A G IM O  is  r e sp o n sib le  for n e g o tia tin g  
the term s and  c o n d it io n s  and p r ic in g  
w ith  s e r v ic e  p ro v id ers, and for  
a d m in ister in g  th e  W o G T A  
fram ew ork . O n c e  ag a in , v a lu e  for  
m o n e y  w il l  be a  k e y  co n sid e ra tio n  for  
A G IM O  in d e ter m in in g  w h eth er  a 
p ro p o sed  su p p lier , and th e  term s and  
c o n d it io n s  o f  su p p ly , w ill  b e  
a c cep ta b le .
M o re  in fo rm a tio n  in re la tio n  to  
W o G T A  is  a v a ila b le  at 
www,agimo.gov, au/infrastructure/tek 
communications.
Conclusion

A  first step  in u n d ersta n d in g  h o w  
F ed eral G o v ern m e n t p ro cu rem en t  
w o rk s is  to  a p p rec ia te  h o w  it is  
d ifferen t from  th e p riv a te  sec to r . 
B e c a u se  F ederal G o v ern m en t  
p ro cu rem en t in v o lv e s  th e  ex p en d itu re  
o f  p u b lic  m o n e y , it is  a regu la ted  
p ro cess . P u rch a sin g  o f f ic e r s  are 
b ou n d  b y  reg u la tio n s  and g u id e lin e s  
w h ich  d ic ta te  n o t o n ly  th e  p r o c e sse s  to  
b e fo l lo w e d  b u t co n tractu a l p o s it io n s  
to  b e  tak en  on  su ch  th in g s  a s  r isk  and  
lia b ility . A lth o u g h  th e se  req u irem en ts  
resu lt in  a h ig h  d e g r e e  o f  p rob ity , 
a c co u n ta b ility  and  tran sp aren cy
(g e n e r a lly , a  b e n e fit)  th ey  can  a lso  
p ro d u ce c o m p le x ity , an  o v e r -e m p h a sis  
on  p r o c e ss , in f le x ib il ity  in  d e c is io n ­
m a k in g  and th e  ad o p tio n  o f
u n c o m m erc ia l p o s it io n s . A ll o f  th is  
can m ak e th e  p r o c e ss  c u m b erso m e  for  
su p p liers.
In th e  c o n te x t  o f  IC T  p ro cu rem en t, 
there h a v e  b een  a n u m b er o f  recen t 
d e v e lo p m e n ts  a t th e F ederal le v e l.  
T h e se  in c lu d e  th e r e v ie w  o f  G IT C  4  
and d ie  p ro m ise  o f  s im p ler  con tracts  
for so m e  IC T  p ro d u cts  and s e r v ic e s ,  
n e w  g u id e lin e s  in  re la tion  to  risk  and  
lia b ility  w h ich  p erm it greater risk  
sh arin g  b e tw e e n  a g e n c ie s  and  
su p p lier s  and a n ew , m ore f le x ib le  
approach  to  IP is su e s ,
F ed era l G o v ern m e n t p rocu rem en t  
rem ain s h ig h ly  regu la ted  and th e  n eed  
w ill rem ain  for su p p lier s  and Federal 
a g e n c ie s  to understand the reg u la tio n s

and p r o c e s s e s  to  b e  in a  p o s it io n  to  
m ak e in fo rm e d  d e c is io n s . H o w e v e r , 
in th e  IC T  sp a ce , th in g s m ig h t b e  
b e c o m in g  a lit t le  ea sier  for su p p lier s , 
and th is  is  to  b e  w e lc o m e d .

1 A u stralian  In fo rm atio n  Industry A s so cia tio n , 
"Better Practice, Better Outcomes; Reforming 
Liability Regimes Under Government ICT  
Contracts” ( 2 0 0 4 )  at 7 ; s e e  a lso  D ep artm en t o f  

C o m m u n ic a tio n s , In form ation  T e c h n o lo g y  and  
the A rts , "Selling IC T to Government: A guide  

fo r  SMEs"  ( 2 0 0 3 )  a t  9 .

2 D ep a rtm e n t o f  C o m m u n ica tio n s, In form ation  

T e ch n o lo g y  an d  the A rts , "Final Report o f  the 
IC T  $M E Joint Industry Government Working 
Party to Senator the Hon Helen Coonan, 
Minister fo r  Communications, Information 
Technology and the Arts" ( 2 0 0 $ )  at parag rap h  

2. 1.

3 T h e  F ed eral G o v e rn m e n t's  p ro cu rem en t p o licy  

fra m e w o rk  is d escrib ed  in detail at 
www.Jinance.gov.au/ctc/procuremenljt o l i c y J r  
amework.html,

* D ep artm en t o f  F in a n ce  and A d m in istra tio n . 
"Commonwealth Procurement Guidelines- 
January 2005"  ( 2 0 0 5 ) .

5 T h e re  are  cu rren tly  more than 1 0 0  
d e p a rtm e n ts , a g e n c ie s , a u th orities and  

companies subject in some w ay  to  the C P G s -  
se e  D ep artm en t o f  F in a n ce  and A d m in istra tio n , 

"Selling to the Australian Government- A guide 
fo r  business° ( 2 0 0 5 )  at 3 .

6 C A C  A c t  b o d ies listed  in the Commonwealth 
Authorities and Companies Regulations (1997) 
a s  s u b je c t to  se c tio n  4 7  A  o f  th e C A C  A c t  ca n  be 
d irected  by  th e M in ister fo r  F in a n ce  and  

A d m in istra tio n  to  ap p ly  th e C P G s.

7 D ep a rtm e n t o f  F in a n c e  and A d m in istra tio n , 
"Guidance on Complying with Legislation and 
Government Poticv in Procurement-  Januaty  
2 0 0 5 " ( 2 0 0 5 )  a t  4 . ’

* D e p artm en t o f  F in a n c e  and A d m in istra tio n ,

"Selling to the Australian Government; A guide  
fo r  business" ( 2 0 0 5 )  a t 7 .

9 D e p artm en t o f  F in a n c e  and A d m in istra tio n ,
"Commonwealth Procurement Guidelines-
January 2005"  ( 2 0 0 5 )  at 2 3 ,

10 D ep artm en t o f  F in a n c e  and A d m in istra tio n ,

"Commonwealth Procurement Guidelines-
January 2 0 0 5 " ( 2 0 0 5 ) a t 2 3 .

11 D e p artm en t o f  F in a n ce  and A d m in istra tio n ,
"Commonwealth Procurement Guidelines-
January 2005"  ( 2 0 0 5  ) at 2 3 .

13 S e e  R eg u la tio n  6  o f  the F M A  R eg u latio n s and  

se c tio n  5 2  o f  the F M A  A c t.

13 D ep artm en t o f  F in a n ce  and A d m in istra tio n , 
"Finance Circular No- 2003/02- Guidelines fo r  
Issuing and M anaging Indemnities, Warranties 
and Letters o f  Comfort" ( 2 0 0 3 ) .

u  S e e  D ep artm en t o f  C o m m u n ica tio n s, 
In form ation  T e c h n o lo g y  and the A rts , "Selling 
IC T to Government; A guide fo r  SM Es*' ( 2 0 0 3 )  

at 6 2 .

Com puters & L aw  M arch 2006 9

http://www.Jinance.gov.au/ctc/procuremenljtolicyJr


Selling ICT to the Federal Government- "the times they are a-changing"

15 W h ite  th e in stru m en t d o es n o t d eal in s p e cific  

term s w ith liability  c a p s , a g e n c ie s  are  
e n c o u ra g e d  to  e n s u re  that an y  p ro po sed  liability  

ca p  is co n siste n t w ith  th e g en eral p rin cip les  
d e scrib ed  th e re in - s e e  D ep artm en t o f  F in a n c e  
and A d m in istra tio n , "Finance Circular No, 
2003/02- Guidelines fo r Issuing and Managing 
indemnities. Warranties and Letters o f Comfort"
( 2 0 0 3 )  a t 2 .

16 S e e  D e p artm en t o f  F in a n c e  and  
A d m in istra tio n , "Finance Circular No. 2003/02- 

Guidelines fo r Issuing and Managing 
indemnities, Warranties and Letters o f Comfort" 
( 2 0 0 3 )  at 7 .

17 S e e  A u stralian  G o v e rn m e n t In form ation  

M a n a g e m e n t O ffic e , "Outcomes o f the Review 
o f the Government information Technology and 
Communications Framework, Version 4" 
( 2 0 0 5 ) .

'* S e e  D e p artm en t o f  C o m m u n ic a tio n s , 
In fo rm atio n  T e ch n o lo g y  and the A rts , "Selling 
ICT to Government; A guide fo r SMEs"  ( 2 0 0 3 )  
a t 3 4 .

19 F u rth e r  in fo rm atio n  on  G 1T C  4  ca n  be  
o b tain ed  a t  www.gitefmance.gov.au.

30 A u stra lia n  In form ation  Industry A s so cia tio n , 
"Better Practice, Better Outcomes; Reforming 
Liability Regimes Under Government ICT 
Contracts" (2 0 0 4 )  a t  1 7 - 18.

3 ,S e e :

www.8Upply.dpws.mw.gov.au/ProcureiIT/Proc
ure+lThtm,

22 S e e  D ep artm en t o f  C o m m u n ic a tio n s , 

In fo rm atio n  T e ch n o lo g y  and the A rts , "Selling 
ICT to Government; A guide fo r SMEs "  ( 2 0 0 3 )  

at 5 9 ;  an d  D ep artm en t o f  F in a n c e  and  
A d m in istra tio n , "Selling to the Australian 
Government; A guide fo r business" ( 2 0 0 5 )  a t 2 9

23 S e e  A u stralian  G o v e rn m e n t In fo rm atio n  

M an a g e m e n t O ffic e , "Outcomes o f the Review 
o f the Government information Technology and 
Communications Framework, Version 4*  ( 2 0 0 5 )

24 S ee  A u stralian  G o v e rn m e n t In fo rm atio n  
M a n a g e m e n t O ffic e , "Outcomes o f the Review 
o f the Government Information Technology and 
Communications Framework, Version 4'* ( 2 0 0 5 )

25 S e e  S e n a to r  C o o n a n  and S e n a to r  A b e te , 

"Joint Media Release-  Moves to make 
Government ICT contracting simpler and 
easier" ( 2 0 0 5 )

26 S e e  A u stralian  G o v ern m en t In fo rm atio n  

M a n a g e m e n t O ffic e , "A Guide to ICT Sourcing 
fo r Australian Government Agencies; 
Developing and Executing an ICT Sourcing 
Strategy" ( 2 0 0 4 )  at 4 4

27 S e e  A u stralian  G o v ern m en t In fo rm atio n  
M a n a g e m e n t O ffic e , "Outcomes o f the Review 
o f the Government Information Technology and 
Communications Framework. Version 4"  ( 2 0 0 5 )

2* S e e , fo r  e x a m p le , A u stra lian  In fo rm atio n  
Indu stry  A s so cia tio n , "Better Practice. Better 
Outcomes; Reforming Liability Regimes Under 
Government ICT Contracts" ( 2 0 0 4 )  a t 1 2 -  14  
and 2 4

29 S e n a to r C o o n a n , " Connecting an Innovative 
Australia ICT Policy Launch" ( 2 0 0 4 )  a v a ila b le  

at www, dcita.gov.au/newsroom. S e e  a lso

10

S e n a to r  C o o n a n , "Supporting Australian 
innovation and enterprise- Address to the 2005  
Consensus Software Awards Gala D inner" 
( 2 0 0 5 )  a v a ila b le  a t  www.dcita.gov.au/newsroom 
and S e n a to r  C o o n a n  and S e n a to r A b e tz , "Joint 
Media Release- Moves to make Government 
IC T  contracting simpler and easier"  ( 2 0 0 5 )

30 S e e  D ep artm en t o f  C o m m u n ic a tio n s, 
In form ation  T e c h n o lo g y  and th e  A rts , "Selling 
ICT to Government; ,4 guide fo r  SMEs" ( 2 0 0 3 )  
a t 6 2

31 D ep artm en t o f  C o m m u n ic a tio n s, Inform ation  
T e ch n o lo g y  an d  the A rts , "A guide to limiting 
supplier liability in IC T  contracts fo r  Australian 
Government agencies- Developing and  
implementing a risk assessment and mitigation 
strategy" ( 2 0 0 5 )  a t 2 ;  see  a lso  A u stra lian  

In fo rm atio n  Indu stry  A s s o c ia tio n , "Better 
Practice, Better Outcomes: Reforming Liability 
Regimes Under Government IC T Contracts"
( 2 0 0 4 )  at 5  an d  2 6 -  2 9

32 S e e  D ep artm en t o f  C o m m u n ic a tio n s , 
In fo rm atio n  T e c h n o lo g y  and th e  A rts , "A guide 
to limiting supplier tlability in IC T  contracts fo r  
Australian Government agencies- Developing 
and implementing a risk assessment and  
mitigation strategy" ( 2 0 0 5 )  at 7 -  8

13 S e e  D ep artm en t o f  C o m m u n ic a tio n s, 

In fo rm atio n  T e c h n o lo g y  and th e  A rts , "A guide 
to limiting supplier liability in IC T  contracts fo r  
Australian Government agencies- Developing 
and implementing a risk assessment and  
mitigation strategy" ( 2 0 0 5 )  at 2 7

34 S e e  D ep artm en t o f  C o m m u n ic a tio n s, 
In form ation  T e c h n o lo g y  and th e A m ,  "A guide 
to limiting supplier liability in IC T  contracts fo r  
Australian Government agencies- Developing 
and implementing a risk assessment and  
mitigation strategy"  ( 2 0 0 5 )  at 2 9

33 D ep artm en t o f  C o m m u n ica tio n s, Inform ation

T e ch n o lo g y  and the A rts , "A guide to limiting 
supplier liability in IC T contracts fo r  Australian 
Government agencies-  Developing and
implementing a risk assessment and mitigation 
strategy" ( 2 0 0 5 )  at 2

16 D ep artm en t o f  C o m m u n ica tio n s, in fo rm atio n  

T e ch n o lo g y  and the A rts , "A guide to limiting 
supplier liability in IC T contracts fo r  Australian 
Government agencies• Developing and  
implementing a risk assessment and mitigation 
strategy" ( 2 0 0 5 )  a t  6

37 D ep artm en t o f  C o m m u n ica tio n s, In form ation  
T e ch n o lo g y  and the A rts , "A guide to limiting 
supplier liability in IC T  contracts fo r  Australian 
Government agencies- Developing and  
implementing a risk assessment and mitigation 
strategy" ( 2 0 0 5 )  a t 19

M A u stra lia n  N atio n al A u d it O ffice , 

"Intellectual Property Policies and Practices in 
Commonwealth Agencies"  ( 2 0 0 4 )

39 S e e  A u stra lia n  N atio n al A u d it O ffice .
"Intellectual Property Policies and Practices in 
Commonwealth Agencies"  ( 2 0 0 4 )  at 17

40 S e e  sec tio n  4 4  o f  the F M A  A c t

31 S e e  A u stra lia n  N ational A u dit O ffice ,
"Intellectual Property Policies and Practices in 
Commonwealth Agencies" ( 2 0 0 4 )  at 18

42 S e e  A u stralian  N atio n al A u dit O ffic e ,
"Intellectual Property Policies and Practices in 
Commonwealth Agencies"  ( 2 0 0 4 )  a t  2 2

43 S e e  A u stralian  N atio n al A u d it O ffic e ,

"Intellectual Property Policies and Practices in 
Commonwealth Agencies"  ( 2 0 0 4 )  a t 21

44 S e e  A u stra lia n  N atio n al A u dit O ffic e , 
"Intellectual Property Policies and Practices in 
Commonwealth A gencies" ( 2 0 0 4 )  a t 2 4

43 S ee

B045A D41OEH 7CA25 7Q9E00 i 8 6 2 9B? Open Doc
MMMM

46 S e e  A tto rn e y -G e n e ra l's  D ep artm en t, "Whole 
o f  Government Intellectual Propertv Principles- 
Draft" ( 2 0 0 5 )

47 S e e  A tto rn e y -G e n e ra l's  D ep artm en t, "A 
Whole o f  Government Approach to IP 
Management Issues P aper" ( 2 0 0 5 )  a t p arag rap h  
5

** S e e  A tto rn e y -G e n e ra l's  D e p a rtm e n t, "Whole 
o f  Go vernment Intellectual Property Principles- 
Druft" ( 2 0 0 5 )  a t  parag rap h  8 . M o re  g e n e ra lly , 

se e  a lso  A u stra lia n  N atio n al A u d it O ffic e , 
"Intellectual Property Policies and Practices in 
Commonwealth Agencies"  ( 2 0 0 4 )  at 6 9 -  7 7

49 S e e  A tto rn e y -G e n e ra l’s D ep artm en t, "Whole 
o f  Government Intellectual Property Principles- 
Draft" ( 2 0 0 5 )  at parag rap h  8

50 S e e  A tto rn e y -G e n e ra l's  D ep o rtm en t, "Whole 
o f  Government Intellectual Property Principles- 

Draft" ( 2 0 0 5 )  at p a rag rap h  10

51 S e e  A tto rn e y -G e n e ra l's  D ep artm en t. "A 
Whole o f  Government Approach to IP 
Management Issues Paper"  ( 2 0 0 5 )  a t  p a rag rap h  
14

32 se e  B a rre tt , "Management o f  Intellectual 
Property in the Public Sector"  ( 2 0 0 2 )  av aila b le  

at
it* w .  anao. eo  v. au/WehSite. ns f/Pit hiicatiomi4 A 2

33 D ep artm en t o f  C o m m u n ic a tio n s , In fo rm atio n

T e ch n o lo g y  and the A rts , "The Commonwealth 
IT  IP guidelines: Management and
commercialisation o f  Commonwealth 
intellectual property in the fie ld  o f  information 
technology/' ( 2 0 0 0 )

54 D ep artm en t o f  C o m m u n ic a tio n s , In form ation  
T e ch n o lo g y  and the A rts , "The Commonwealth 
IT  IP guidelines: Management and
commercialisation o f  Commonwealth 
intellectual property in the fie ld  o f  information 
technology" ( 2 0 0 0 )  at 3

s* D ep artm en t o f  C o m m u n ic a tio n s , Inform ation  
T e ch n o lo g y  and the A rts , "The Commonwealth 
IT  IP guidelines; Management and
commercialisation o f  Commonwealth 
intellectual property In the fie ld  o f  information 
technology" ( 2 0 0 0 )  at 4 0

36 D ep artm en t o f  C o m m u n ic a tio n s , Inform ation  
T e c h n o lo g y  and the A rts , "The Commonwealth 
IT IP guidelines: Management and
commercialisation o f  Commonwealth 
intellectual property In the field  o f  information 
technology" ( 2 0 0 0 )  at i ;  se e  a lso  D ep artm en t o f  
C o m m u n ica tio n s, Inform ation  T e ch n o lo g y  and
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th e  A rts , "Selling IC T  to Government; A guide  
fo r  SM Es"  ( 2 0 0 3 )  a t  6 5

57 A u stra lian  In fo rm atio n  Indu stry  A s so cia tio n , 
"A Whole o f  Government Approach to IP

Management-  Issues Paper; AllA's Response"
( 2 0 0 5 )  a t 3*  4

5* S e e  A tto rn e y -G e n e ra l's  D ep artm en t, "A 
Whole o f  Government Approach to IP

Management Issues Paper"  ( 2 0 0 5 )  at parag rap h  
21

5<i S e n a to r  C o o n a n , "Connecting an Innovative 
Australia IC T  Policy Launch" ( 2 0 0 4 )  av ailab le

at imukMsmimMmmQm.

iPod Therefore I Infringe.. .And Therefore Should Be Taxed?

C a th e r in e  B o n d

C a th erin e  B o n d  r e c e n tly  c o m p le te d  a  d o u b le  d e g r e e  in  M ed ia  an d  L a w  (H o n s  1) at M acq u a rie  U n iv e r s ity . C a th erin e  h a s a 
particu lar in terest in IP and  IT  la w  and sh e  re cen tly  to o k  part in  th e Joh n  M arsh a ll L a w  S c h o o l In tern ation al M o o t C ourt 

C o m p etitio n  in In form ation  T e c h n o lo g y  and P riv a cy  L a w , C h ic a g o , w h ere  s h e  and h er  tea m  m a te , E li B a ll w o n  the
A m b a ssa d o r  R ound.

It is  u n d e n ia b le  that m o d e m  
A u stra lia n s  h a v e  th e  c a p a c ity  to  
in fr in g e  c o p y r ig h t in a n u m b er o f  
w a y s , w h eth er  b y  p h o to c o p y in g  
b o o k s, c o p y in g  a C D  from  a fr ien d , or  
d o w n lo a d in g  th e  la test e p is o d e  o f  a  
fa v o u rite  te le v is io n  s h o w  from  a  
w e b s ite  o n  th e Internet. O v e r  the last 
f e w  years, the s u c c e s s  o f  o n e  w h ite ,  
lig h t , and sm a ll o b je c t  h a s ca u se d  a  re­
th in k  o f  th e  w a y  a c a d e m ic s , 
b u s in e sse s , c o n su m e r s  and  th e  
g o v ern m e n t th in k  a b o u t co p y r ig h t  
in frin g em en t: th e  A p p le  iP od ,
It is  b e c o m in g  in c r e a s in g ly  rare fo r  a  
d a y  to  p a ss  w ith o u t o n e  s e e in g  iP od  
related  g o o d s , an  iP o d  c o m p e tit io n , o r  
an iP o d  a d v ertisem en t. A c c o r d in g  to  
The Age, th e  iP o d  a c c o u n ts  fo r  m ore  
than 70%  o f  th e  g lo b a l m ark et for  
M P 3 p la y e r s ,1 a lth o u g h  th ere  h a v e  
b ee n  h igh er  e s t im a te s . T h e  iP o d  
e x p lo s io n  o ccu rred  in  A u stra lia  
b etw een  2 0 0 4  an d  2 0 0 5 :  in th e  first 
quarter o f  2 0 0 4  2 3 ,0 0 0  u n its  w e re  
s o ld , ju m p in g  to  m o re than 3 3 0 ,0 0 0  
u n its  in th e  sa m e  quarter o f 2 0 0 5 . 2 T h e  
in trod u ction  o f  th e  v id e o  iP o d  an d  th e  
s le e k  iP od  n a n o  w il l  en su re  its  
co n tin u in g  p op u larity .
T h ere  is , h o w e v e r , a dark s id e  to  th e  
iP o d  -  th e in c r e a s in g  p ro b lem  o f  
co p y r ig h t in fr in g em en t o f  m u sica l 
w o rk s.
Digital Music Players and 
Copyright Infringement

T h e d e v e lo p m e n t and g lo b a l 
distrib u tion  o f  in c r e a s in g ly
so p h istica ted  te c h n o lo g ie s  are
a llo w in g  a v a r ie ty  o f  w o rk s  and  
su b ject m atter o th er  than w o rk s  to  b e  
co n v erted  in to  d ig ita l form s and b e

sto red  o n  co m p u te rs  and th e  Internet, 
T h e p ro b lem  is  n o t lim ited  to  iP o d s  
and it w o u ld  b e  u n fa ir  to  p la c e  th e  
b lam e en tire ly  o n  th is  t in y  M P 3  
p lay er. H o w e v e r , w h en  a  p erso n  
p u rch a ses an  iP o d , w ith  a 2 0 G B  
m em o r y  that can  h o ld  up to  1 0 ,0 0 0  
so n g s , th e  q u e st io n  m u st b e  a sk e d  
w h ere  are th o se  s o n g s  c o m in g  from . 
T h e iT u n es  M u sic  S tore , w h ere  u sers  
ca n  p u rch a se  s o n g s  and ob ta in  th e  
leg a l r ight to  u se  that s o n g  in  a 
n u m b er o f  d iffere n t fo rm a ts, w a s  n o t  
a v a ila b le  in  A u stra lia  until O c to b er
2 0 0 5 . C erta in ly , a  p erso n  c o u ld  
p ro d u ce h is  o r  her o w n  o r ig in a l m u s ic  
or o b ta in  th e  le g a l r ight to  c o p y  m u s ic  
o n to  h is  or her iP o d , b u t th e  rea lity  is  
that m o s t  o f  th e  s o n g s  on  iP o d s  and  
oth er M P 3  p la y ers  are from  regu lar  
co m p a ct d is c s .3
T h is  is  k n o w n  as “ fo rm a t-sh ift in g ” or  
“sp a c e -sh if t in g ” -  th e  p ra c tice  o f  
“c o p y in g  m aterial from  o n e  form at to  
a n o th er ,”4 T h is  sh o u ld  n o t c o m e  a s  a  
h u g e  su rp r ise  to  a n y o n e  -  e v e n  A p p le  
h as a d m itted  that it h as “ n o  d o u b t” 
m o st m u s ic  o n  iP o d s  is  “p la c ed  th ere  
throu gh  fo r m a t-sh ift in g .”5 T h is  
p ra ctice  is  a lso  an  act o f  co p y r ig h t  
in fr in g em en t and th ere  is cu rren tly  n o  
d e fe n c e  or e x c e p t io n  in  th e  Copyright 
Act 1968 (C ih ) that le g it im is e s  th is  
typ e  o f  c o p y in g . T h e A u stra lia n  
F ederal G o v ern m e n t is  d e f in ite ly  
aw are o f  th is  is su e ,6 h o w e v e r , rather 
than c o n d e m n in g  th e  p ra ctice , th e  
A tto rn ey -G en era l, P h ilip  R u d d o ck , 
h as c o m m e n te d  that “ in d iv id u a ls  w h o  
acq u ire leg itim a te  co p y r ig h t p ro d u cts  
sh ou ld  b e  a b le  to  rea so n a b ly  u se  th em  
for th e ir  o w n  p u rp o ses  w ith o u t  
in fr in g in g  th e la w ,” 7 and  h e  in c lu d es

fo r m a t-sh ift in g  a s  a re a so n a b le  u se  
that d o e s  n o t harm  co p y r ig h t o w n e r s .8
T h e  is su e  th en  b e c o m e s  b o th  ab ou t 
h o w  u sers  ca n  ob ta in  th e  leg a l r igh t to  
c o p y  track s a n d  h o w  th e  co p y r ig h t  
o w n e r s  s h o u ld  b e  rem u n erated  fo r  th is  
u se . C o p y r ig h t is  gran ted  a s  an 
in c e n t iv e ,9 b oth  e c o n o m ic  and  
c r ea tiv e , fo r  creators to  m a k e , a m o n g  
oth er  ty p e s , m u s ica l w o rk s . It is both  
an  u n fa ir  a n d  u n sa tis fy in g  re sp o n se  
that th is  an d  future g e n era tio n s  o f  
m u sic ia n s  sh o u ld  b e  d ep r iv ed  o f  th eir  
e c o n o m ic  r ig h t to  rep rod u ction  
b e c a u se  t e c h n o lo g y  h a s  d e v e lo p e d  so  
a s to  a l lo w  m ain strea m  s o c ie ty  to  
in d u lg e  in  p riv ate  c o p y in g  -  m ea n in g  
c o p y in g  for a  n o n -c o m m erc ia l u s e 10 - 
o n  a m a s s iv e  s c a le .  T h e  q u e st io n  th en  
b e c o m e s  h o w  w e  can  en su re  artists  
and reco rd  c o m p a n ie s  r e c e iv e  the  
rem u n era tio n  th e ir  r ig h ts  d ic ta te  th ey  
s h o u ld  r e c e iv e . T h e  a n sw e r , in a 
n u m b er  o f  co u n tr ie s , h as b e e n  th e  
“ iP o d  ta x ” .
The “iPod Tax”

T h e  “ iP o d  ta x ” is  a  le v y  a im ed  at 
c o m p e n sa t in g  reco rd in g  artists and the  
m u sic  in d u stry  fo r  a n y  lo st  re v en u e  
resu ltin g  from  th e  in crea sin g  
p ro d u ctio n  an d  u se  o f  d ig ita l m u sic  
p la y ers  and  o th er  te c h n o lo g ic a l  
d e v ic e s ,11 D e sp ite  th e  n am e, as th e  
m o n e y  c o lle c te d  g o e s  to  artists, 
reco rd in g  c o m p a n ie s  and co m p o se rs , 
it is  “ te c h n ic a lly  n ot a ta x .” 1'  In a 
n u m b er o f  co u n tr ies , for ex a m p le , 
C an ad a, th is  le v y  h as b een  in trod u ced  
to  c o in c id e  w ith  a  re la x a tio n  o f  
c o p y r ig h t la w s that n o w  a llo w  for  
in d iv id u a ls  to  le g a lly  c o p y  m u sic  for  
p rivate p u r p o s e s .13 T h e le v y  is u su a lly
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