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A Temporary Fix For Temporary Reproductions?
P r a s h a n t  K h e r a ,  L aw y er , M in ter  E l l is o n 1

Prashant K hera is  a  la w y er  in  M in ter  E lliso n 's  C o m m erc ia l and R egulatory' tea m  in  S y d n ey .
T h e fo c u s  o f  Prashant's p ra ctice  is  a d v is in g  on  in te llec tu a l property7 is su e s , w ith  an  em p h a sis  o n  co p y r ig h t and  m ora l rights, 

trade m ark s, p aten ts, p r iv a cy , brand p ro tectio n  and  en fo r cem e n t. H e  has a lso  a c ted  o n  a n u m b er o f  d isp u tes  related  to  
in te llec tu a l property  and trade p ra ctices  in fr in g em en ts . In ad d itio n , Prashant reg u la r ly  a d v ise s  c lie n ts  o n  regu la tory  and  

c o m p lia n c e  is su e s  across  v a r io u s in d u stries in c lu d in g  th e  p h a rm a ceu tica l, ed u ca tio n , m ed ia  and  co m m u n ica tio n s  secto rs.

It is  n o w  w e ll  se ttle d  la w  that 
co p y r ig h t p ro tectio n  a p p lie s  e q u a lly  to  
th e  o n lin e  sp a ce . W e b site s  ca n  be  
p ro tected  b y  co p y r ig h t as literary  
w o rk s , artistic  w o rk s or co m p ila tio n s , 
but a lso , w ith  the in crease  in  fla sh  
m ed ia  and m u ltim ed ia  w e b s ite s ,  
w e b s ite s  n o w  o ften  con ta in  m u s ic a l  
w o rk s, so u n d  reco rd in g s, dram atic  
w o rk s  and  film . T h e  real co n cern , 
th en , is th e  e x te n t to  w h ic h  trad ition a l 
p rin c ip les  o f  co p y r ig h t la w  can  b e  
tran slated  to  th e o n lin e  sp a ce  -  w h en , 
for  e x a m p le , h a v e  y o u  rep rod u ced  a 
co p y r ig h t w o rk ?  Is th e v ie w in g  o f  a 
w e b p a g e  on  y o u r co m p u ter  scre en  a 
rep rod u ction  or a co m m u n ica tio n ?  Is  
the co p y  o f  that w e b p a g e  m a d e  in  
y o u r  com p u ter's R A M  in  order to  v ie w  
the w e b p a g e , an in fr in g in g

rep rod u ction ?  W h a t ab o u t th e c o p ie s  
m a d e b y  y o u r  In ternet se r v ic e  
p ro v id er  ( “C S P ”) in  d e liv e r in g  the  
w e b p a g e  to y o u r  co m p u ter?
T h is  a r tic le  r e v ie w s  th e  recen t h isto ry  
o f  Internet and  w e b s ite  'cach in g' and  
the current p o s it io n  un d er co p y r ig h t  
law , d em o n stra tin g  that p ie c e -m e a l  
le g is la t io n  o fte n  le a v e s  m ore h o le s  
than it co v ers .
Caching

“C a c h in g ” is  a  term  that h as m a n y  
co n n o ta tio n s: to  co n te n t  u sers , it 
m ea n s fa ster  In tern et sp eed s  and  
greater b a n d w id th ; to  C S P s , it m ea n s  
an o p p o rtu n ity  to  o ffe r  sp eed  as a 
p oin t o f  d is t in c t io n  to  co n su m ers; but 
so m e  w e b s ite  co p y r ig h t o w n ers  
co n sid e r  it a c a u se  fo r  rem u n eration .

C a ch in g  refers to  a n u m b er o f  separate  
a c tiv it ie s:
•  at its  m o s t  b a s ic , ca c h in g  is  th e  

p r o c e s s  in  w h ic h  a tem porary  
c o p y  o f  a w e b p a g e  is  m a d e  o n  a 
lo c a l P C  or n etw o rk  a llo w in g  
u sers  to  v ie w  th e w eb p a g e . W h en  
c lic k in g  o n  a w e b p a g e , th e user's  
P C  w o u ld  a u to m a tica lly  sa v e  a 
tem p orary  c o p y  o f  th e f i le  in  the  
lo c a l R A M  in  order for th e p a g e  
to  b e  v ie w e d .
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L ater, i f  th e u ser  p r e sse s  th e  b ack  
button o n  th eir  b ro w ser , the  
co m p u ter  w il l  lo a d  th e  lo c a lly  
sa v e d  p a g e  rather th an  retr ieve  it 
aga in  fro m  its or ig in a l so u rce . O n  
sh u ttin g  d o w n  th e co m p u ter , the  
tem p orary  f i le  w o u ld  g e n era lly  b e  
d e le ted . E ss e n t ia lly  th en , th is is  a 
n e c e ssa r y  part o f  v ie w in g  a 
w e b p a g e  ( “b ro w ser  c a c h in g ” );

•  further, c a c h in g  a lso  ca n  o c cu r  at a 
n etw o rk  and  C S P  le v e l ,  so  that a 
c o p y  o f  a w e b p a g e  is  m a d e  to  
p erm it th e  u se r  to  v ie w , b u t is  then  
reta in ed  b y  th e  n e tw o rk  or C S P  so  
that i f  o th er  u sers  o f  that n etw o rk  
or C S P  w is h  to  v ie w  th e sam e  
p a g e , th e n e tw o rk  or  C S P 2 d e liv ers  
th e  lo c a lly  sto red  p a g e  rather than  
retr iev in g  th e  w e b p a g e  a g a in  from  
its o r ig in a l so u rc e  (“p ro xy  
c a c h in g ”); and

•  fin a lly , c a c h in g  ca n  a lso  re fer  to  
d elib era te  a c tiv it ie s , o ften  b y  w eb  
search  e n g in e s  to:

•  sy s te m a tic a lly  c o p y  and store  
p op u lar w e b s ite s  o n  lo c a l servers  
so  that w h e n  u sers  c h o o s e  to  v is it  
th o se  p a g e s , th e y  are q u ick er  to  
retr ieve (“a c tiv e  c a c h in g ”); or

•  c o p y  th e co n te n t  o f  lin k s  that 
appear h ig h  in  search  resu lts , 
a n tic ip a tin g  that th e s e  lin k s w il l  b e  
c lic k e d  (“p r e fe tc h in g ”).

C S P s  seek  to  b e n e fit  fro m  c a c h in g  b y  
sto r in g  c o p ie s  o f  w e b p a g e s  on  lo c a l 
serv ers w h ic h  are c lo se r  to  the  
u ltim a te  u ser  for  th e  p u rp o se  o f  
in cr ea sin g  th e  sp e e d  an d  e f f ic ie n c y  o f  
a c c e ss . B y  re ta in in g  a  lo c a l co p y , th e  
C S P  a lso  a v o id s  u s in g  its b a n d w id th  to  
retr ieve th e w e b p a g e  from  its o r ig in a l 
so u rce  ea ch  t im e 3. A lth o u g h  le s s  o f  an  
is su e  g iv e n  th e  d ra m atic  take up  o f  
broadband and  ca b le  Internet, the  
a v a ila b ility  o f  b a n d w id th  and faster  
sp e e d s  s till r e m a in s  a k e y  p o in t o f  
d istin ctio n  b e tw e e n  C S P s  co m p e tin g  
for th e  u ser d ollar.
T h e  http p r o to c o l (th e prim ary  
p ro to co l u se d  b y  w e b  d e v e lo p e r s )  is 
d e s ig n e d  to  a l lo w  C S P s  to  u p d a te the  
c a ch ed  co n ten t o n ly  w h e n  it ch a n g es . 
D u rin g  ea ch  req u est b y  a u ser  for a 
w e b p a g e , th e C S P  s e n d s  a req u est to  
v e r ify  the cu rren cy  o f  the w e b p a g e . I f  
the w e b p a g e  in d ic a tes  that it h as b een

u p d a ted , th e C S P  w ill  re tr ieve the n ew  
m ateria l and  re p la ce  th e o ld  m aterial 
in  its  c a c h e  b e fo r e  s e n d in g  it to the  
user. H o w e v e r , in  order for the  
p ro to co l to  e f f e c t iv e ly  m aintain  
cu rren cy  o f  ca ch ed  co n te n t, w e b site  
o w n e r s  are required  to  en su re  their  
w e b p a g e s  are c o d e d  appropriately, 
w h ic h  is  n o t a lw a y s  the ca se . 
C o n se q u en tly , it is  p o s s ib le  that 
c a c h e s  sto re o u t-o f-d a te  m aterial.
S o  w h y  is th is an  is su e ?  H istorica lly , 
th e  is su e  w a s  a d v er tis in g  reven u e. 
W eb site  o w n ers  o ften  d er iv e  rev en u es  
from  u n iq u e 'hits' to  th eir  w e b site s . 
T h e  'pay p er  th ou san d ' or 'pay per  
c lick ' m o d e ls  are tw o  o f  the m o st  
c o m m o n  o n lin e  a d v er tis in g  m o d e ls . 
E ssen tia lly , a d v ertisers  w il l  p ay  the  
w e b s ite  o w n e r  a f ix e d  fe e  for ea ch  
t im e  an a d v er tisem en t is  d isp la y e d  on  
that w e b s ite  to a u ser, or an u n iq u e  
u ser  c l ic k s  o n  an ad v ertisem en t. 
W h en  C S P s  d e liv ere d  ca ch ed  co n ten t  
to  u sers  rather than from  th e  or ig in a l 
so u rc e , th e te c h n o lo g y  w a s  u n ab le  to  
r e c o g n ise  th e u n iq u e  v is ito r , th ereb y  
d e n y in g  th e  w e b s ite  o w n er  the  
rev en u e .
T im e s  h a v e  n o w  ch a n g ed  and  w e b site  
o w n e r s  h a v e  a c c e s s  to  te c h n o lo g y  that 
w il l  m ea su r e  'h its’ m o re  accurately. 
T h e http p r o to c o l a lso  p erm its  w e b s ite  
u sers  to  sto p  c a c h in g  o f  th eir w e b site  
a ltogeth er.
T h e  m o re  r e cen t a rgu m en t ra ised  b y  
co p y r ig h t o w n ers  is th e  d es ire  to share  
in  th e 'e f f ic ie n c y  p ie'. C S P s are 
b e n e f it in g  fro m  th e  sp eed  and  
m o n e ta ry  e f f ic ie n c ie s  re su ltin g  from  
c a c h in g  o f  c o p y r ig h t co n ten t and  
c o p y r ig h t o w n e r s  b e lie v e  that th e  
b e n e f its  sh o u ld  b e  shared b y  m a k in g  
c a c h in g  a rem u n era b le  activ ity .
F ro m  a c o p y r ig h t  p er sp e c tiv e , ca ch in g  
argu ab ly  in v o lv e s  tw o  o f  a co p yrigh t  
o w n ers' e x c lu s iv e  rights: firstly, th e  
righ t to  rep ro d u ce  the w o rk  w h en  it is 
sto red  in  e ith er  th e  R A M  o f  a P C  or b y  
a C S P  on  its  server; and seco n d ly , at 
le a st  in  the c a se  o f  p ro x y  and a c tiv e  
c a c h in g , th e  righ t to co m m u n ica te4 the  
w o rk  w h e n  it is transm itted  to  
su b seq u en t u sers from  th e lo c a l server  
rather than th e  o r ig in a l site . L ega lly , 
th e  q u e st io n  is  w h eth er  ca ch in g  
in v o lv e s  a rep rod u ction  under the  
rep ro d u ctio n  righ t or a su b seq u en t

c o m m u n ic a tio n  and, i f  it d o e s ,  
w h eth er  a n y  co p y rig h t ex c e p tio n  
a p p lie s .
The “let me view” caching exception

P rior to  th e  in trod u ction  o f  the  
Copyright Amendment (Digital 
Agenda) Act 2000 (C th ), there w ere  
m a n y  c o n c e r n s  that a lth o u g h  b ro w ser  
c a c h in g  w a s  a n e c e ssa r y  step  in  
a c c e s s in g  w e b s ite s , there w a s  n o  
certa in ty  that th is  w a s  n ot a co p y r ig h t  
in fr in g em en t.
T h is  w a s  o w in g  to  th e fact that the  
Copyright Act 1968 (C th ) d id  n ot, at 
th is  s ta g e , d is tin g u ish  b e tw e e n  
tem p orary  or p erm an en t rep rod u ction s  
and so  th e  argu m en t w e n t that an y  
rep ro d u ctio n  h ad  the p o ten tia l to  
in fr in g e . S o m e  p o se d  th e v ie w  th at a 
ca c h e d  c o p y  w o u ld  n ot m e e t  the  
'm ateria l form ' req u irem en ts o f  
re p ro d u ctio n 5. In r e sp o n se  to  th is
co n cern , th e  G o v ern m en t, after
s ig n if ic a n t  d eb a te , in trod u ced  se c t io n  
4 3 A 6 w h ic h  p erm itted  'tem porary  
rep rod u ction s' o f  w o rk s  i f  th e y  w ere  
'part o f  the technical process o f  
making or receiving a communication' 
as lo n g  as th e c o m m u n ic a tio n  i t s e l f  
w a s n o t a co p y r ig h t in fr in g em en t.
Im portantly , the E xp la n a to ry
M em o ra n d u m  ('EM) to  the Digital 
Agenda Bill7 p o in ts  ou t that the  
p u rp o se  o f  th e  e x c e p tio n  is  to  'include 
the browsing (or simply viewing) o f  
copyright material' and that 'certain 
caching would not be caught by the 
existing reproduction right. In general 
terms 'caching' is the process whereby 
digital works are copied  as part o f the 
process o f electronically transmitting 
those works to an end user' (em p h a sis  
ad d ed ).
W h ile  th e  E M  su g g e sts  that the  
G o v e r n m e n t c o n sid e red  that certain  
c a c h in g  'w o u ld  n o t b e  caught' b y  the  
e x is t in g  rep ro d u ctio n  right (perh ap s  
b e c a u se  it d id  n o t  m ee t 'm aterial form ' 
req u irem en ts? ), the e f fe c t  o f  the  
s e c t io n s  w a s  to  create a re la tiv e ly  
narrow  e x c e p t io n  to in fr in g em en t. 
T h ere fo re , a lth o u g h  it c la r if ied  the  
situ a tio n  in  resp ect o f  b ro w ser  
c a c h in g , th e  G o v ern m e n t le ft C S P s  
w ith  m u ch  u n certa in ty  as to  w h eth er  
th eir  p r o x y  c a c h in g  a c tiv it ie s  w o u ld  b e  
ca u g h t b y  th e rep ro d u ctio n  right and,
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i f  so , w h eth er  th ey  w o u ld  h a v e  the 
b e n e fit  o f  th is  e x c e p tio n .
In th e  c a se  o f  p re fe tch in g  or a c tiv e  
ca c h in g  particu larly , th e rep rod u ction  
is  n ot part o f  m a k in g  or r e c e iv in g  a 
co m m u n ic a tio n  o f  the w o rk  as su ch . 
T h e c a c h in g  o c cu rs  as a d elib era te  
p ro cess  in  a n tic ip a tio n  o f  a 
c o m m u n ic a tio n , rather th an  a s  a 
tech n ica l part o f  it. E v en  p ro x y  
c a c h in g  m a y  n o t f it  w ith in  the  
ex c e p tio n , g iv e n  th e  fact that th e c o p y  
is  k ep t lo n g e r  than  n e c e ssa r y  fo r  the  
u ser  to  v ie w  th e  w e b s ite  an d  m ay, 
th erefore , n o t  b e  c o n sid e r e d  
tem porary. Further, e v e n  i f  the  
rep rod u ction  is  p erm itted  u n d er th is  
se c t io n , w h en  that c o p y  is  tran sm itted  
to  a d ifferen t u ser  there m a y  b e  an 
e x e r c ise  o f  th e  co p y r ig h t ow n er's  
c o m m u n ic a tio n  right w h ic h  is  n o t part 
o f  th e e x c e p tio n  at a ll.
U n d er  th e  Copyright Act, a 
c o m m u n ic a tio n  is  ta k en  to  h a v e  b ee n  
m a d e  b y  th e  p er so n  responsible for 
determining the content o f  the  
c o m m u n ic a tio n .8 It is  argu ab le , o n  the 
o n e  h and , that th is  m u st b e  the o r ig in a l 
w e b s ite  ow n er . T h ere fo re , in 
tran sm ittin g  ca ch ed  co n ten t, there  
w o u ld  b e  n o  c o m m u n ic a tio n  b y  the  
CSP.
A n  a ltern ative  v ie w  is  that it is  in  fact  
th e C S P  d e ter m in in g  th e co n te n t o f  
w h a t is  m a d e a v a ila b le  to  th e en d  user. 
T h is v ie w  is  b e s t  illu strated  in  the  
situ ation  w h ere  a C S P  reta in s c a ch ed  
co n ten t w h ic h  h a s in fa ct b ee n  
re m o v e d  from  th e  o r ig in a l s ite  b y  the  
w e b s ite  operator. In stead  o f  return ing  
n o  co n ten t, th e  C S P  m a k e s  th e c a ch ed  
co n ten t a v a ila b le  to  th e user. In th is  
c a se , it is  hard to  s e e  h o w  th e  C S P  
co u ld  n o t h a v e  c o m m u n ic a te d  the  
w ork .
S u ch  c ir cu m sta n ces  are n o t in ten d ed  
b y  ord inary c a c h in g  p ra c tice s , w h ic h  
are d e s ig n e d  to co n fir m  th e  cu rren cy  
o f  the ca ch ed  c o n te n t a g a in st th e  
o r ig in a l w e b s ite , b ut ca n  ar ise  i f  the  
w e b s ite  o w n er  fa ils  to  c o d e  h is  or her  
w e b p a g e  in  a c co rd a n ce  w ith  the  
p ro to co l. H o w e v e r , the e x a m p le  
d em o n stra tes  th e d if f ic u lty  in  f in d in g  a 
c lea r  p ro tectio n  in fa v o u r  o f  C S P s  for  
th eir  ca c h in g  a c tiv it ie s . Further, an y  
p ro tectio n  a ffo rd ed  b y  s e c t io n  4 3 A  is 
n ot a v a ila b le  w h ere  the so u rc e  w e b s ite

is  i t s e l f  in fr in g in g , r e su ltin g  in  an 
in fr in g in g  c o m m u n ic a t io n 9.
N o ta b ly , s u b m iss io n s  in  re sp ect o f  
p ro x y  ca ch in g  a c t iv it ie s  w e r e  ra ised  
b y  s ta k eh o ld ers  but rem ain ed  
u n a d d ressed  in  th e  D ig ita l A g e n d a  
r e fo r m s10. T h e s e  is su e s  w e re  o n c e  
ag a in  a c k n o w le d g e d  b y  P h illip s  F o x  in 
its  R ep ort and  R e c o m m e n d a t io n s  o f  
th e D ig ita l A g e n d a  R e v ie w 11 
c o n d u c te d  in  2 0 0 4  in  r e sp o n se  to  
w h ic h  the G o v e r n m e n t u lt im a te ly  
in d ic a ted  that e d u c a tio n a l p u rp ose  
p ro x y  ca c h in g  w o u ld  b e  c la r ified  
w h ils t  rem a in in g  s ile n t  in  re sp e c t o f  
b ro ad er  ca ch in g .
Safe-harbours stir up more 
uncertainty

It w a s  n ot u n til th e  in tro d u ctio n  o f  the  
US Free Trade Agreement 
Implementation Act, w h ic h  g a v e  e f fe c t  
to o b lig a tio n s  u n d e r  th e  F ree  T rade  
A g r e e m e n t, th at c a c h in g  w a s  
re co n sid er ed . T h e  G o v ern m en t's  
o b lig a tio n s  u n d e r  th e F ree  Trade  
A g r e e m e n t to  in tro d u ce  certain  
p ro te c tio n s  for C S P s , e s s e n t ia lly  for  
a u th o r isa tio n  lia b ility , led  to  a n u m b er  
o f  n e w  p r o v is io n s  w h ic h  in d irectly  
im p a cted  on  th e  c a c h in g  is su e .
C o m m o n ly  k n o w n  as th e  'safe-h arb ou r  
e x c e p tio n s ', th e  r e g im e  p ro tects  C S P s  
in  re sp ect o f  a  n u m b er  o f  their  
a c tiv it ie s  in re la tio n  to  h o s t in g , lin k in g  
to  and  c o m m u n ic a tin g  co p y r ig h t  
m ater ia l. T h e  p u rp o se  o f  the 
p r o v is io n s  is  to  'limit the remedies that 
are available against carriage service 
providers for infringements of 
copyright that relate to the carrying 
out of certain online activities. . . /"'. I f  
c o m p lia n c e  w ith  th e req u isite  
c o n d it io n s '3 is  e s ta b lish e d , an y  
r e m e d ie s  are lim ite d  to  ord ers to  c e a se  
o n g o in g  in fr in g e m e n t14.
R e lev a n tly , a C S P  ca n  lim it its 
e x p o su r e  fo r  'caching copyright 
material through an automatic 
process' i f  it c o m p lie s  w ith  a c c e ss  
re str ic tio n s  and en su r es  that it 
m a in ta in s  an  u p -to -d a te  ca ch e  
r e fle c t in g  th e m ater ia l at th e  or ig in a l 
so u rc e . C a ch in g  is  d e fin e d  fo r  the  
p u rp o se  o f  th e se  p r o v is io n s  as 'the 
reproduction of copyright material on 
a system or network controlled or 
operated by or fo r a carriage service 
provider in response to an action by a 
user in order to facilitate efficient

access to that material by that user or 
other users.'15 (em p h a s is  added).
S o , w h a t d o  th e se  p ro v is io n s  do?  
T h ere are tw o  w a y s  to  se e  it.
O n the o n e  hand , the safe-h arb ou r  
e x c e p tio n  is so m e w h a t  p ecu lia r  in  that 
it is in ten d ed  to  lim it re m ed ies  for  
in fr in g em en ts  o f  co p y r ig h t but to  the  
ex ten t it a p p lie s  to ca ch in g , it is 
u n c lea r  w h eth er  it d o e s  in fact relate to  
a n y  p ro scr ib ed  co n d u c t  w h ic h  w o u ld  
lead  to th e lia b ility  in  th e first 
in sta n ce . U n lik e  th e  o th er a c tiv it ie s  to  
w h ic h  the d iv is io n  app lies: h o stin g  
in fr in g in g  m ateria l or p ro v id in g  lin k s  
to  in fr in g in g  m ater ia l, ea ch  o f  w h ich  
are e s ta b lish e d  areas o f  co p y rig h t  
in fr in g e m e n t16, c a c h in g  is  n ot y e t a 
d e c id e d  is su e .
A s  a resu lt, o n e  can  im p ly  that the  
se c t io n  in ten d s  to s a y  that ca ch in g  is  a 
co p y r ig h t in fr in g em en t but, i f  y o u  d o  
certa in  th in g s , th e  p en a lty  for  that 
in fr in g e m e n t is  o n ly  that y o u  w il l  h av e  
to  r e m o v e  that m ateria l from  you r  
ca ch e . E sse n t ia lly  th en , b y  creatin g  a 
d e fe n c e  from  an a c tiv ity , the sectio n  
m a y  a lso  m a k e  th e  a c tiv ity , b y  defau lt, 
an in fr in g em en t.
T h e  a ltern a tiv e  v ie w , is that the  
p ro v is io n  g iv e s  sa n ctio n  to user  
in itia ted  p ro x y  ca ch in g . T h e a n a ly sis  
is  as fo l lo w s . T h e  sec tio n  sa y s  that 
ca rriag e  se r v ic e  p ro v id ers  w h o  ca ch e  
m u st c o m p ly  w ith  certa in  co n d itio n s , 
in c lu d in g  en su r in g  that th ey  d o  not 
p r o v id e  a c c e s s  to o th erw ise  
u n au th o rised  u sers ( i .e . n ot p ro v id in g  
a c c e s s  to p a ssw o r d  co n tro lled  or  
su b scr ip tio n  o n ly  co n te n t)  and, w h ere  
n o t if ie d , r e m o v in g  m ateria l w h ich  has 
b e e n  r e m o v e d  or d isa b led  at sou rce  
(e s se n t ia lly ,  a  req u irem en t to k eep  the  
c a c h e  u p -to -d a te).
N o ta b ly , it is  not a co n d itio n  that the 
m ater ia l i t s e l f  n o t b e in frin g in g . 
Further, th ere is  n o  ex p ress  a b ility  for  
th e c o p y r ig h t  o w n e r  to outright re fu se  
a C S P ’s r ig h t to  ca ch e . T h ese  
o m is s io n s  fro m  th e Copyright Act m ay  
su p p ort a v ie w  that th e leg isla tu re  did  
n o t v ie w  c a c h in g  as an in frin g em en t  
or treat it as b e in g  an ex e r c ise  o f  an 
e x is t in g  e x c lu s iv e  right, w h ich  can  be 
r e v o k e d  or d e n ie d  b y  the co p yrigh t  
o w n er .
I f  th is is  in fact th e  better v ie w , then  
the p r o v is io n  p ro v id es  so m e  co m fort
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to C S P s. F irstly , it g o e s  further than  
se c t io n s  43  A  and 1 1 1 A  in that it d o e s  
n ot require th e rep rod u ction  to b e  
tem p orary . S e c o n d ly , it p erm its the  
p u rp o se  for th e rep rod u ction  to  b e  for  
e ff ic ie n t  a c c e s s  rather than as a part o f  
a tech n ica l p r o c e ss .
Irresp ective  o f  w h ic h  v ie w  is tak en  on  
the a b o v e , th e  p ro tectio n  p ro v id ed  b y  
the sa fe-h arb o u r e x c e p tio n  is  lim ited  
to  'reprodu ction '. T h e p ro tectio n  d o e s  
n ot a p p ly  to  a n y  su b seq u en t  
co m m u n ic a tio n  o f  th e  c a ch ed  m aterial. 
G iv e n  th e is su e s  ra ised  a b o v e  as to  
w h eth er  th e m a k in g  a v a ila b le  or  
tra n sm issio n  o f  c a ch ed  m ateria l is  in  
fact a c o m m u n ica tio n  b y  th e C S P  
(w h ic h  req u ires a d e c is io n  o n  w h o  
d eterm in es  th e  co n ten t), th e  
su b seq u en t c o m m u n ic a tio n  m a y  still 
b e in fr in g in g .
R e g a rd less  o f  th e se  is su e s , th e  
e x c e p t io n  d o e s  at lea st  p ro v id e  C S P s  
w ith  so m e  o p p o rtu n ity  for d eb ate. 
T h is  d e v e lo p m e n t m a y  h a v e  a p p ea sed  
C S P s , but fo r  recen t a m en d m en ts  
w h ic h  create further uncerta in ty .
The “teach me” exception

S ec tio n  2 0 0 A A A  o f  th e  Copyright Act 
ca m e  in to  e f fe c t  on  1 January 2 0 0 7  as 
part o f  a su ite  o f  b roader e x c e p tio n s  
and in sa t is fa c tio n  o f  the  
G ov ern m en t's  c o m m itm e n t to  c la r ify  
ed u ca tio n a l c a c h in g  fo llo w in g  the  
P h illip s  F o x  r e v ie w . T h e sec tio n  
p erm its ed u ca tio n a l in stitu tio n s to  
p ro x y  ca c h e  w o rk s  an d  o th er su b ject  
m atter to fa c ilita te  th e  e f f ic ie n t  later  
a c c e ss  to  the m ateria l b y  its u sers.
T h e G o v ern m e n t n o ted  in th e Further  
E x p lan a to ry  M em o ra n d u m  to  the  
Copyright Amendment B ill 2006 that 
the sec tio n  w a s  in ten d ed  to  p erm it  
p ro x y  ca c h in g  in  co m p u ter  sy s te m s  
op erated  b y  or  for  an ed u ca tio n a l 
in stitu tion  fo r  ed u ca tio n a l p u rp oses.
A lth o u g h  a p p lic a b le  o n ly  to  
ed u ca tio n a l in s titu tio n s , th e ex c e p tio n  
is an im portant to o l in a n a ly s in g  the  
e ffe c t  o f  the o th er  c a c h in g  p r o v is io n s  
d isc u sse d  a b o v e . T h e  author su b m its  
that th e d ra ftin g  o f  th is  p r o v is io n  
e x p o s e s  the sh o r tc o m in g s  in  the  
drafting o f  th e o th er  p r o v is io n s  i f  th ey  
w e re  in d eed  in ten d ed  to  h a v e  a s im ilar  
s c o p e  o f  p e r m iss io n  for ca ch in g  
g en era lly .

S e c tio n  2 0 0 A A A  is structured as 
fo llo w s:
•  it s p e c if ie s  th e c o n d it io n s  required  

to  b e  m et b e fo r e  th e sec tio n  
a p p lie s 17;

•  th en  it p r o c e e d s  to  sa y  that 
c o p y r ig h t  is  n o t in fr in g ed  b y  eith er  
th e rep ro d u ctio n  in to  a ca c h e  or the  
later c o m m u n ic a tio n  o f  that 
re p ro d u ctio n 18; and

•  fin a lly , th e se c t io n  c la r if ie s  that it 
d o e s  n o t lim it th e  e f fe c t  o f  s e c t io n  
4 3 A  or 111 A 19 an d  that it m u st b e  
d isreg a rd ed  w h e n  d eterm in in g  i f  
c o p y r ig h t  h as b e e n  in fr in g ed  b y  
p er so n s  o th er  than ed u ca tio n a l 
in s titu tio n s20

Im p ortan tly , u n lik e  s e c t io n  4 3 A  or 
1 11A  or th e  sa fe-h arb o u r e x c e p tio n s , 
se c t io n  2 0 0 A A A :
•  d o e s  p r o v id e  a sep arate e x c e p tio n  

for  the su b seq u en t c o m m u n ica tio n  
o f  the c a c h e d  m aterial;

•  d o e s  n o t re ly  o n  th e  rep rod u ction  
b e in g  tem p orary21: and

•  e x p r e s s ly  c ite s  e f f ic ie n c y  as a 
p u rp o se  for  w h ic h  th e ca ch in g  
o ccu rs .

A c c o r d in g ly , o n e  co u ld  b ase  the  
fo l lo w in g  c o n c lu s io n s  on  the a b o v e  
o b serv a tio n s:
« th e G o v ern m e n t d o e s  n ot co n sid e r  

p ro x y  c a c h in g  to  b e  perm itted  
u n d er a n y  o f  the e x is t in g  
p r o v is io n s  and , th erefore , th ere is a 
n e e d  fo r  th is ex cep tio n ;

•  th e G o v ern m e n t d o e s  se e  
su b seq u en t c o m m u n ica tio n  as an  
e x e r c is e  o f  th e  co m m u n ica tio n  
right, o th e r w ise  it w o u ld  n o t n eed  
to  p r o v id e  it as a separate  
e x c e p t io n  in  the c a se  o f  
ed u ca tio n a l p r o x y  ca ch in g . T h is  
lea d s  to  th e  v ie w  that th e p re v io u s  
tw o  c a c h in g  e x c e p t io n s  d o  not 
p r o v id e  th is  p ro tectio n ; and

•  in  th e E x p la n a to ry  M em ora n d u m ,
it is n o ted  that w h ere  a stu dent's
p er so n a l co m p u ter  en g a g e s  in
b ro w ser  c a c h in g , se c t io n s  4 3 A  and
111A  w o u ld  co n tin u e  to ap p ly  to
th is , c o n fir m in g  the v ie w  that
s e c t io n s  4 3 A  a n d  111A  are lik e ly
o n ly  to  a p p ly  to th is k ind  o f  

• • 22 a c tiv ity  .

F in a lly , it is  u n c lea r  w h a t the  
G o v ern m e n t in ten d ed  b y  sta tin g  that 
th e s e c t io n  is to b e  d isreg ard ed  i f  the  
c a c h in g  is  co n d u cted  b y  p er so n s  o th er  
than ed u ca tio n a l in stitu tion s. D o e s  it 
m ea n  that o n e  is to  preten d  th e se c t io n  
d o e s  n ot e x is t , th ereb y  argu ab ly  
p er m ittin g  a broad in terp retation  o f  the  
oth er  c a c h in g  se c t io n s  w ith o u t h a v in g  
to ju s t ify  th e con trast to  th is
p r o v is io n ?  O r d o e s  it m ea n  that n o  
p r o x y  ca c h in g  e x c e p tio n  e x is ts  apart 
from  in th e  f ie ld  o f  ed u ca tio n a l 
in stitu tio n s?
No answers but some foreign 
precedent

D e sp ite  a lm o st a d ec a d e  o f  lo b b y in g  
b y  C S P s  and v a r io u s  c a c h in g
sta k eh o ld ers , there app ears to b e  n o  
greater c la r ity  in  th e m u d d y  w a ters  for  
th e  large m ajority  o f  p la y ers.
E d u ca tio n a l in stitu tio n s m a y  h a v e  
f in a lly  r e c e iv e d  so m e  co m fo r t but, for  
th e  rem a in d er , th e leg is la tu r e  h a s n o t  
m a d e its  in ten tio n s  c lea r  and so  there  
still lo o m s  th e threat o f  co p y r ig h t  
in fr in g em en t a c tio n s.
T h e  G o v ern m e n t h as a n n o u n ce d  a 
r e v ie w  in order to  co n sid e r  w h eth er  to  
ex te n d  th e  sa fe-h arb o u r e x c e p t io n s  to  
u n iv e r s it ie s , T A F E s, co rp orate en tit ie s  
and g o v e r n m e n t d ep artm en ts. S u ch  a 
d e v e lo p m e n t w o u ld  g iv e  in stitu tio n a l  
n etw o rk s  s o m e  p ro te c tio n  v ia  th e sa fe -  
harbour e x c e p tio n s , but the p ro tection  
m a y  b e  le s s  c lea r  than anticip ated .
A lr ea d y , c a se s  h av e  started a p p earin g  
in o v e r se a s  cou rts su g g e st in g  that 
search  e n g in e s  m a y  fa c e  a d iff ic u lt  
b a ttle . In B e lg iu m , the C ourt o f  F irst 
In sta n c e  h as ru led  a g a in st G o o g le  Inc. 
for a c t iv e  c a c h in g  a n ew sp a p er 's  
o n lin e  co n ten t and  s h o w in g  sn ip p ets  
o f  its n ew sp a p er  on  G o o g le 's  n e w s  
search  p a g e 23. In th e U S , a cou rt has  
h e ld  that p r o to c o ls  that p erm it w e b s ite  
o w n e r s  to  p rev en t c a c h in g  b y  c o d in g  
th eir  p a g e s  in a  particu lar w a y  grant an  
im p lie d  l ic e n c e  to  search  e n g in e s  to  
c a c h e  (e v e n  a c tiv e  ca c h in g )  i f  th ey  
c h o o s e  n ot to  ad op t the p r o to c o l'4.
In lig h t o f  th e lo o m in g  threat o f  
s im ila r  a c tio n s  in  A u stra lia , th e  
G o v ern m e n t sh o u ld  em b ra ce  th e  
op p o rtu n ity  to  p ro v id e  th e certa in ty  
req u ired . O f  co u rse , the d e c is io n  w ill  
b e  a d if f ic u lt  o n e , w ith  stron g  p o lic y  
c o n sid e ra tio n s  on  both  s id es  o f  the  
fe n c e  -  th e  a b ility  to p ro v id e  e f f ic ie n t
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and fast In ternet co n ten t to  u sers  
a g a in st th e  e x p ec ta tio n  o f  c o p y r ig h t  
o w n ers  to  e x p lo it  co p y r ig h t co n ten t.
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C ertain  ty p es  o f  V o ic e  O v e r  Internet 
P ro to co l (VOIP) s e r v ic e s  m a y  s o o n  b e  
e f fe c t iv e ly  ex em p t from  th e C u sto m er  
S e r v ic e  G u arantee (CSG). T h e  draft

Telecommunications (Customer
Service Guarantee) Direction No. 1 of 
1999 (Amendment No. 1 of 2007) 
(Direction), r e lea sed  for  p u b lic

co m m e n t in January b y  the M in ister  
for C o m m u n ic a tio n s , In form ation  
T e c h n o lo g y  and the A rts, the H on  
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