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Abstract

The tension between law’s rationality, objectivity, abstraction and principle, and feminism’s
irrationality, subjectivity, contextualisation and personal nature is at the core of attempts by
critical legal theorists to define a legal system that seeks justice by giving voice and credibility to
heretofore silenced members of groups historically excluded or penalised for their outsider status.

Outsider and feminist legal scholars have tackled the difficult issues of exclusion
embedded in the law. Outsider legal scholars contend that the sameness/difference debate
perpetuates racial stereotypes that justify the law’s impact on members of racial groups by
ignoring the impact varying contexts have on giving meaning to an event.

Similarly, feminist legal scholars have advocated for a more conscientious legal system
that considers community and multiple perspectives as a means of overcoming the bias women
experience when they negotiate their way through the judicial system.

Both of these perspectives provide a starting point for a less mechanistic, more personal
and contextualised approach to juvenile justice. But unlike women and minorities, juveniles will
never have the political power to force changes in the juvenile justice system. Therefore, the
author proposes that a new critical theory of juvenile justice, based on elements of both feminist
and outsider legal theories, is necessary to ensure that juveniles are treated fairly and appropriately
based on their unique characteristics coupled with the particular context within which the legal
issue to be resolved by the justice system arose.

Introduction

This paper' represents the current status of my thinking about the constitutional and federal
statutory rights of American public school students. It encompasses the struggle | have as | seek to
reconcile established judicial approaches outside the school context with the judicial approaches
applied to issues involving public school students. At the core of this struggle is the relationship
between the courts and school officials. That relationship has led to a dramatic increase in the
authority of American school officials to control and punish students in the last two decades based
on an unsubstantiated perception that students and schools have become violently, uncontrolled
thereby jeopardising the safety of other students as well as virtually destroying the educational
environment". 1 will argue for an analytical model of juvenile justice fashioned after the
relational/cultural feminist jurisprudence emphasising an ethic of care and elements of critical race
theory™. | have called this new model the Critical Juvenile Justice Theory which has as an
underlying assumption that juveniles," especially when they are in the school setting, require a
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special analytical framework to ensure that their interests as individuals and as members of an
historically under-represented group are respected and protected. My interest in this area has
evolved over a period of time during which I have studied virtually every search and seizure case
involving a public school student as well as cases involving the sexual abuse of students by public
school teachers’. The results in those two sets of cases can only be described as bizarre from a
critical perspective despite wide acceptance of those decisions as rational and objective
applications of the law.

While studying the history of American school search and seizure within the context of
the adult criminal law, it became clear to me that courts at all levels were applying a hybrid
version of fourth amendment doctrine to the school search cases. If the adult standards, requiring
probable cause” rather than reasonable suspicion,"" were applied to searches of students by school
officials, there would have been a greater likelihood that the search in question would be
unconstitutional under the adult standard. What happens in virtually all American school search
cases, with very few exceptions, is that the adult standard is discussed, but rarely applied to
searches of students. The end result is that students invariably lose these cases when the courts
distort the adult standard and create a justification for absolving school officials from any
responsibility which cannot be constructed from the existing” adult rules.

In an effort to understand how courts could blatantly ignore existing precedents when
deciding issues involving juveniles, | searched for patterns in the decisions to determine if there
was something unique about the search situations arising in the school setting which would require
such a drastic deviation from existing adult legal standards. What | discovered were conscious
decisions by judges to ignore particular issues such as the issue of consent to search in all but a
few of the school search cases. By ignoring the issue of consent, courts were able to create a
justification for the search which otherwise would not have been possible because the methods
used by school administrators to initiate the search in the first place clearly ignored the fact that
the suspected students frequently denied possessing the alleged contraband and further, refused to
give permission for the administrator to search the student’s person or possessions. Hence, the
search that followed was conducted without consent - a clear fourth amendment™" violation in the
adult context.

My work then moved into the area of child abuse, particularly the sexual abuse of students
by public school teachers during the school day. Once again, it was readily apparent that courts
were creating justifications for absolving school districts and administrators of any liability under
Section 1983™ or the substantive due process clause of the fourteenth amendment*, for the harm
suffered by students at the hands of their teachers. In this area, courts repeatedly have expressed an
unwillingness to decide these cases any other way because the controlling Supreme Court case,
DeShaney v. Winnebago Dept. of Social Services, held that a State will not be held responsible
for child abuse that is not caused or made worse by some action of the State. There the Supreme
Court established that the state has no duty to protect children from harm unless the child is
incarcerated or committed to a mental institution thereby creating a custodial relationship between
the child and the state.

The fact that American courts have subsequently ignored is that the abuse in DeShaney
was inflicted by the child’s father, a private citizen. While the State is responsible for injuries to
individuals in the State’s care, the State has no responsibility to protect the child from abuse
inflicted by a private actor. Despite the difficulty with that conclusion, it is not too difficult to see
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that the DeShaney holding does not foreclose a court from holding a school district or its
employees responsible for the abuse inflicted by a school employee (a teacher). After all, a teacher
cannot claim to be a private citizen when (s)he is hired and certified by the State. In studying both
areas, my intuitive response always has been that the decisions do not seem to make sense. The
courts offer rationalisations to explain why a different result simply is not possible because the
judges are tied to existing precedents. The rules and standards from other cases are offered to the
reader to demonstrate that the judges’ hands are tied in cases such as searches of students and the
sexual misconduct of teachers. Unfortunately, while results based on existing precedents increase
predictability, they frequently ignore the human costs.

Yet throughout, there is a nagging suspicion that there must be a different way of looking
at these cases so that a different result would be within the realm of possibility. Such an approach
was suggested in an article by Laurence Tribe. An explanation was offered in Tribe’s article, for
the decisions | believed intuitively were decided wrongly. Tribe’s article has led me to a body of
literature which deals with precisely the types of questions | had been unable to resolve in my own
study of the law. | discovered that writers in an ever-widening range of fields have been
experimenting with the traditional ways of viewing the world and trying out new ideas of how the
world could look from a different perspective™. This different approach also has been introduced
into the legal literature™ and has led to the creation of several movements™ within legal
scholarship devoted to addressing issues of exclusion of particular groups from a legal perspective
designed and perpetuated primarily by a powerful and well-protected, albeit well-intentioned,
group of white, male judges.

I will present examples of how this critical approach has been emerging in the legal
literature. The traditional legal approach will be explained using Laurence Tribe’s constitutional
physics approach which compares the evolution of modern physics theories to the traditional
(Newtonian) legal theories prevalent throughout the American legal system. Examination of the
traditional legal system from the perspective of feminist legal theorists and critical race
theorists™" will be interwoven throughout the introduction of the critical juvenile justice theory to
illustrate how feminist legal theory and critical race theory can contribute to a critical theory of
juvenile justice.

Tribe’s Proposed Postmodern Legal Paradigm

In his article, The curvature of constitutional space: What lawyers can learn from modern
physics," Laurence Tribe set out a new, postmodern analytical framework to be used for
analysing current American constitutional issues. This framework is based on the developmental
path modern physics theories have followed. Tribe maintains that legal language and legal
reasoning have not progressed with the same speed as our changing perceptions of ‘the
relationship among law, the state, and society’.*""" Although our intuitive understanding about the
relationship among the law, the state, and society has evolved, our vocabulary has lagged behind
our institutions: the language in which we still tend to ask legal questions and express legal
doctrine has yet to reflect the shift in our perceptions. The result has been to make it easier for
courts and lawyers to couch their analyses of many conflicts in terms that are *deeply out of sync
with that shift in underlying perceptions’.**

In tracing the evolution of the theories of physics from Newton to Hawking, Tribe
proposed an alternative legal analytical model which, if applied to cases involving individuals who
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are typically under-represented in the legal system, would provide greater protection to those
individuals because the questions posed to the courts for resolution would more accurately address
the needs of the individuals and the responsibilities of our postmodern society.

Pre-modern (Newtonian) Legal Paradigm

The pre-modern or Newtonian legal paradigm viewed the State as a detached, machine-like entity
whose actions were directed at a ‘natural’ social order. This view reflects the pre-modern scientific
paradigm based on Newton’s view of the universe which characterised discoveries about the
structure of space using the metaphor of a machine.” Courts operating from the Newtonian
perspective view state power or judicial power as ‘stand[ing] apart from the neutral ‘natural’ order
of things”. Whereas courts operating from the Einsteinian perspective consider the law to be
inextricably interwoven in the fabric of the social setting™" which gave rise to the conflict. ™"
Therefore, judges cannot behave in a detached manner when deciding cases because observation
of and intervention into a social situation from the superstructure permanently alters or warps the
existing social reality." Failure by the Newtonian judges to recognise the permanent effect legal
decisions have on the social terrain has allowed those judges to frame legal issues and results in
such a way that the effect of the decision is viewed as logical, correct and unavoidable.”"
Completely ignored by Newtonian judges is the fact that the act of observation (or more accurately
the act of decision making) may be, in fact, directly responsible for ‘shaping the world it
observes’ "'

The unfortunate outcome of having Newtonian judges deciding legal issues in a
postmodern world is that Newtonian judges view themselves as part of the background. They are
removed from social reality and, therefore, they are in a position to view issues from an objective
and neutral point which is external to the system in which the legal conflict arose.™"" By viewing
themselves as external to the space in which events occur, judges viewing legal issues from a
Newtonian perspective have no difficulty concluding that the State has no responsibility toward
under-represented groups such as students.”" Therefore, Newtonian judges construct a rationale
justifying the State’s failure to protect children because the State has not acted overtly causing
harm to the children.”™

In contrast, a judge, working from a postmodern conceptual base or philosophy,
acknowledges that legal decisions occur within a social context. The postmodern judge
understands that legal principles interact and shape society and, conversely, the social context
shapes legal rules and principles.” As a result, the postmodern judge viewing him/herself as part
of the relevant social space is less likely to conclude that the state plays no role in perpetuating the
structure of a society that keeps children helpless and vulnerable.”

A Newtonian legal system that operates from basic premises of detached, neutrality and
objectivity, analogous to pre-modern theories of physics, leads to legal decisions which are
difficult to reconcile in a postmodern society that seeks to incorporate all individuals into a society
that values and protects them. Postmodern legal theorists, encourage the adoption of the
underlying concepts of modern physics theories to transform our Newtonian legal system into a
postmodern legal system. A legal system reflecting the modern physics paradigm would yield
legal rules and principles which would more accurately reflect the evolving postmodern
philosophy of interdependence.”"
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To accomplish this shift from a Newtonian legal paradigm to a postmodern legal
paradigm™*" requires a shift in our view of the court from that of a neutral observer whose actions
have no effect on society to a view of the court as an entity that is interdependent and interactive
with society.”" " Such a paradigm-shift requires lawyers to frame legal questions differently
and judges to resolve issues in ways which account for this change in perspective. As Tribe
noted,”*"" a change in the way legal questions are posed does not ensure a particular result. Rather,
it simply encourages judges to consider the impact legal decisions will have on the structure of
society.

A Newtonian cour concerned with predictability, rationality and certainty,
traditionally frames issues in ways that ‘tend to keep power from the powerless, and preserve
political power in the hands of the few’.”** A postmodern court views issues differently. By
acknowledging the interrelatedness between individuals and institutions, with particular attention
to the impact court decisions have on the “social landscape’," postmodern courts seek to protect
the powerless.

t XXXVii XXXViii
L

Justifying a New legal Paradigm

Contributions from Feminist Jurisprudence

Both the feminist legal theories and the critical race theories help to define a paradigm shift within
the law. The purpose of these critical theories is to correct the existing imbalance in the legal
structure. As such, each theory offers a philosophy that can be instructive in creating a more caring
and effective juvenile justice system.

The existing legal structure makes sense of the decisions judges make because it focuses
on ‘the individual rather than the relationship as primary”. " When viewed from that perspective,
judicial decisions are consistent with the patriarchal structure of the legal system. If judicial
decisions are viewed from the perspective of connection and responsibility, it becomes readily
apparent that the decisions unfairly burden certain groups of people - those who have few
defences, money or power or the decisions ignore altogether those groups that are perceived as not
legitimate.

Feminist legal theories, also known as feminist jurisprudence, help to frame a new way of
posing legal questions that leads judges to view legal issues in new ways, from new perspectives.
Feminist jurisprudence proposes a new legal framework by focusing on postmodern concepts such
as deconstructing existing dichotomies (dualisms) invoked to justify legal decisions that
perpetuate the status quo while ignoring the reality of the lives of women." Feminist legal
theorists encourage a shift in focus from individualism (essentialism) to a focus on community and
narratives to give context to the legal issues before the court. ™ This is a positive approach that
can and should be used in cases involving juveniles to ensure that the stories behind a juvenile
perpetrator’s behavior can be considered in reaching a just decision in specific cases.

Postmodern feminist legal theories can be used to highlight the inequities children have
suffered in the legal system. For example, dualisms, (rational/irrational, active/inactive,
thought/feeling, reason/emotion, power/sensitivity, objective/subjective®’ are challenged by
various subgroups within the feminist jurisprudence field (radical feminists, relational or cultural
feminists, outsider scholars [critical race theorists] on three fundamental grounds. First, the radical
feminist legal theorists object to dualisms because they are sexualised.®' That is, the first trait of
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each pair is considered to be a trait normally possessed by men while the second trait of each pair
is typically characterised as a female trait. )

Cultural or relational feminists believe that the ‘terms of the dualism are not equal”™" but
rather exist in a hierarchical relationship where the first trait in each pair is considered to be a male
trait which is superior, or more highly valued than the second *feminine’ trait. The second, or
feminine trait, is ‘considered negative, corrupt or inferior’ X"

The status of juveniles can be equated with that of females when assigning traits within
pairs of dualisms because of their inferior position in law and society. Like women, juveniles have
been placed at the bottom of the hierarchy of power. In the legal system, juveniles have been acted
upon by a legal system, ill-equipped philosophically or experientially, to adequately address the
unique needs of children. Therefore, the focus has been on maintaining the status quo in terms of
behavioral expectations and punishments for transgressions of laws without regard for the
vulnerabilities inherent in the status of children with no political clout or protection. ™

Feminist legal theorists have advocated throughout their brief history, a jurisprudence
which encompasses ‘multiple consciousness’ and multiple communities’.! In a feminist
jurisprudence, connection with others and the creation of community for the purpose of
‘expand[ing] one’s own perspective by recognising the perspectives of others’" are essential to an
ethic of care.

An ethic of care, using the metaphor of a web, describes individuals and relationships as
‘connected and interdependent’™ with a focus on responsibilities. An ethic of care differs from an
ethic of justice, for which the metaphor of a ladder describes the self as ‘separate and
autonomous’"™ with a focus on individual rights."” The existing legal structure is based on an ethic
of justice which promotes rationality, objectivity, abstraction and principle" over irrationality,
subjectivity, contextualisation or personalisation. It is the structure of the legal system itself, with
its entrenched beliefs about ‘politics, economics, hierarchy, work, leisure, and the nature of reality,
which are profoundly paralysis-inducing because they make it so hard for people (including the
ruling classes themselves) even to imagine that life could be different and better’."" What the
critical feminist legal theorists have attempted to do is to describe a new structure of law that seeks
to include those whose access to the legal system historically has been limited or nonexistent.""
Therefore, feminist legal theory provides a powerful, politically strong, foundation upon which a
new theory of juvenile justice could be based.

Critical Race Theorists (Outsider Scholars)

Critical race theorists, likewise, argue that the patriarchal legal system has unfairly burdened a
group of individuals based on some immutable trait (race) thereby foreclosing that group from full
participation in society as well as denying them adequate protection within the legal system.

Critical race theorists, while sharing many of the feminist legal theorists’ views, write
separately because they believe that feminist jurisprudence does not adequately encompass the
issues confronted by members of racial groups. One of the primary foci of the critical race
theorists is the notion of difference.

Essentialists, seeking to discover the essential characteristics of members of a particular
group (i.e. based on race, gender, or class), attempt to define characteristics in absolute terms. That
is, individual members of a ‘different” group would be assumed to have ‘uniform

» viii

characteristics’.
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Difference, for the essentialists, becomes a justification for treating members of the
different group in ways that keep the structural disadvantages in the legal system that act against
members of non-dominant groups firmly in place. The postmodern approach to difference,
proposed by critical race theorists, suggests that the significance of difference will vary with the
context thereby destroying the essentialist concept that one definition of difference will determine
the outcome in every context."™

As applied to juveniles, the notion of difference allows the judicial system to identify the
essential, or uniform, characteristics of members of the group of juveniles. That is, all juveniles
have the same characteristics by virtue of their membership in the group of juveniles. Further,
identification and application of the essential characteristics of being a juvenile permits adults to
treat all juveniles the same, that is, differently than adults are treated. Identifying juvenile
difference justifies treating juveniles differently, thereby maintaining the structural disadvantages
against juveniles inherent in the legal system.

Missing from the judicial application of the concept of difference is recognition that
difference varies with the context. As critical race theorists, such as Joan C. Williams, explain:
Claims of difference simply mean that in some context gender or race may shape
(or even determine) one’s outlook. This reformulation of difference, avoids
essentialism because it refuses to concede that race, gender - or, indeed, any

given category - will always be determinative.”

Under the critical race theory of difference, the significance of an individual’s difference
diminishes when the focus shifts to the context. Social and psychological factors interact
differently in different contexts reducing the impact of the essential characteristics of members of
particular groups.”™

In other words, sometimes difference doesn’t make a difference. Sometimes it is the
context that is primary. As applied by post modernists to juveniles, difference would emphasize
the context of an event as primary in creating a solution to juvenile justice issues rather than
ending the inquiry once the essential characteristics of the juvenile are defined. Under such an
approach, juvenile courts would have more flexibility in creating solutions to juveniles’
misbehavior that could focus on designing a solution that effectively incorporates the juvenile
offender back into mainstream society. Flexibility, based on context, over right/wrong solutions
should be the goal of a post modern juvenile justice system.

Rather than viewing legal conflicts from the modern perspective which emphasizes
neutrality, objectivity and detachment from the conflict as the only proper way of resolving
conflict, thus reducing all conflicts to either/or propositions, postmodernists advocate connection
and interdependence among all members of a system. Both extremes tend to exclude the other’s
point of view by characterising it as wrong. In so doing, both sides lose sight of the fact that
neither perspective is correct all of the time. To illustrate, let me recount an exchange | had
recently with a student in one of my classes. The discussion that day centred on analysing the right
of public employees (in this instance teachers) to speak freely outside of their employment. After
presenting the analytical framework established in four United States Supreme Court cases to
determine if a school district could terminate a teacher for publicly expressing ideas that may
create controversy, a student presented a hypothetical situation to help the class discuss the
assigned cases and apply the proper analysis for this type of legal issue.
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In the hypothetical, a teacher, who is a member of the Ku Klux Klan, attended a rally
sponsored by the hate group over the weekend and was interviewed by a newscaster. The
interview was aired on the TV news over the weekend so many of the students and the teacher’s
colleagues were aware of the teacher’s comments prior to arriving at school on Monday. The
hypothetical stated that there was a high minority population at the teacher’s school who were
understandably upset that a teacher at their school was an active Klan member. They expressed
their anger by organising a sit-in that disrupted classes for most of the school day.

In applying the four tests to this situation, students in my class agreed that a teacher, as a
public employee, has a first amendment right to express ideas that others find repugnant. In the
abstract, my students believed that the first amendment was designed to protect exactly the type of
speech presented in the hypothetical.

In my class was one African-American male who became quite angry when we began to
apply the six factors used to determine whether or not the teacher’s termination was justified.
Quickly, the African-American male personalised the scenario stating that if the hypothetical
teacher were employed at his school he would ‘make it my life’s work to get that teacher fired
because I would find his mere presence in my building offensive’.

The other students immediately withdrew from the discussion leaving me to redirect the
discussion back to the analytical framework I had set out on the chalk board. The more I tried to
redirect the student back to the ‘appropriate’ speech tests, the more agitated he became. The
student adamantly insisted that the mere presence of a Klan member on the school faculty, no
matter how distant the working relationship was between the Klan member and the African-
American student, would make it impossible for the African-American student to teach.

I found myself saying to the African-American student that he could not ignore the legal
tests developed to resolve this issue. His response was that the law didn’t matter because the
reality was that the two teachers could not co-exist once the Klan member’s views became known.
As the discussion progressed (or disintegrated), the African-American student grew more and
more agitated and ultimately looked at me and said, “You couldn’t possibly understand what I’m
talking about because you never walked in my shoes!”

I recall thinking, as he negated and dismissed so readily my experiences as a female, that |
knew exactly how he felt. The depth of his anger and frustration were not foreign emotions to me -
but he didn’t know that. He would not accept the possibility, at that moment, that we had more in
common than a quick glance at our outer selves could reveal. In that instant, | felt his anger and
frustration as keenly as if it were my own and | knew that there was no language | could use to
make him see that | was not his enemy.

I spent the week before the next class reflecting on our heated exchange. | was amazed at
my attempts to make this student view the hypothetical in a rational and objective manner. During
the class | repeatedly tried to get the student to calm down, to stop being so emotional, to
objectively apply the tests | had put on the board. After all, we were discussing the law and
everyone knows that lawyers must dispassionately apply the appropriate legal tests to reach
logical, consistent, rational decisions.

What struck me about my role in the exchange was that | had been working on this article
at the time so | was submerged in feminist legal theory and critical race literature. As I reflected
further, | realised that my student’s anger was the same anger that oppressed groups express in
similar situations where the majority group insists that the problem can be resolved calmly by
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removing the emotion from the dialogue. But as my student informed me, the law doesn’t matter
when it ignores the realities of at least one of the parties in the conflict.

The following week | began class by first telling the African-American student that |
hoped that he had not felt attacked and that there were issues that are near and dear to my heart
that | simply cannot discuss in a rational, objective, neutrally detached and unemotional manner.
In those instances, it is better not to try to be detached and rational because in so doing, the pain
and emotion felt by the participants is reality. To adequately resolve such issues it is necessary not
only to acknowledge the pain, anger, emotion and tears, but to fashion a remedy so the aggrieved
parties as well as members of society at large can feel that the rule includes acknowledgment of
their unique perspectives.

In so doing, we would be functioning in the way Heisenberg described as the uncertainty
principle. That is, we are all participant observers. Therefore, we, at times, use the neutral and
detached perspective when approaching situations and we need to acknowledge that we do. But,
by the same token, we also need to acknowledge that we need to connect with others and
acknowledge our interdependence in order to allow ourselves to be open to the discrimination and
suffering of others.

Postmodern philosophy, feminist jurisprudence, critical race theory and critical legal
studies offer elements of change to the existing legal structure by focusing on relationships,
interconnectedness and context as a means of viewing situations and groups of individuals in a
new way. This new approach encourages decision makers, lawyers, judges and society in general
to consider the responsibility we all have to those who have been excluded or hardest hit by a legal
structure designed to promote an atomistic view of the world and society.

The postmodern theories of philosophy and the critical legal theories, including feminist
jurisprudence and critical race theories, provide one approach that is useful in considering the
historical treatment of juveniles in the courts and in public schools. While the postmodern theories
of philosophy and feminist jurisprudence open the door to a postmodern legal structure, those
theories do not address the absolute exclusion juveniles suffer as a result of their infancy. For
instance, juveniles have no legal remedy unless it is exercised by an adult on behalf of the
juvenile. Juveniles have no political power absent an adult advocate acting on behalf of juveniles.
Even then, the interests of juveniles are not truly protected because the adult advocate, operating
in the current legal system, frequently is constrained by rules, biases and presumptions which
favor adult society, and is based on white male power structures.

It is therefore necessary to create a new legal theory specific to juveniles because their
problems transcend race. Critical race theory alone is not sufficient to resolve the issues juveniles
face. Feminist jurisprudence, likewise, is incomplete in that juvenile justice problems/issues
transcend gender.

A new, critical juvenile justice theory must include elements of critical race theory, critical
legal theory and feminist jurisprudence plus something new: - something that addresses the needs
of individuals who historically have had virtually no power to protect themselves or to protest and
challenge the existing legal structure and who continue to suffer the same oppressive suppression
similar to the oppression suffered by racial minorities and women.

Proposed Critical Juvenile Justice Theory
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Feminist legal theory may be helpful in the development of a critical juvenile justice theory in that
‘Feminism brings law back to its purpose - to decide the moral crux of the matter in real human
situations’.™" That is, to equate morality with justice by creating a legal system that strives to do
the right thing for all those who seek justice regardless of race, gender or age.

Feminist legal theories have helped to frame a new way of looking at oppressed women by
applying postmodern concepts to gender issues. The feminist approach incorporates such
postmodern concepts as community and individualism, ecology and storytelling to give context to
women’s issues. The traditional legal system, unaccustomed at many levels to being forced to deal
with the human trauma involved in legal disputes, is uncomfortable when it is forced to examine
the real impact legal decisions have on the lives of women (battered women and violent crimes
against women are two examples of women’s issues which, framed from the woman’s perspective,
are difficult to reconcile with the lenient punishment many abusers receive).

The story is the same for critical race theorists. These theories help to define a shifting
framework which strives to correct the existing imbalance in the legal structure. These theories are
instructive, but limited when applied to juveniles.

The experience of children as an oppressed groups shares similarities with both racially
identifiable and gender identified groups, with the additional burden that our perception of
children, regardless of race or gender, is one of incapacity not equality. Due to the child’s
incapacity, courts and other adults assume the role of protector because an assumption of need
based on the child’s age and limited life experience. This notion of protection frequently gives
way, though, when society and the legal system seek to control children’s behavior or to protect
adults from blame or responsibility when adults ignore their duty to protect children.

The treatment of juveniles searched by public school officials provides a very distinct
picture of the way the justice system oppressively burdens students in ways similar to the burdens
it places on women and minorities. Juveniles, suspected of illegal activity in public schools are
subjected to some of the most intrusive searches on little more than rumors and speculation. Take,
for example, the use of dogs to identify students who were in possession of drugs during the
school day as illustrated in Doe v. Renfrow.™™" Students identified by a dog trained to alert to the
smell of drugs on humans were taken to the principal’s office where female students were sent off
to the nurse’s office to be strip searched by the nurse and male students were strip searched by
male administrators. The girl who brought the law suit was identified by the dog and strip
searched by the nurse. No drugs were found in her possession. After further investigation, it was
learned that her dog alerted because the girl’s dog at home was in season.

In that 1981 case, the Seventh Circuit decried the use of dogs in the public school setting
to sniff for drugs. The court further denounced the use of strip searches of public school students.
And so it was until the summer of 1993. Strip searches were considered to be too intrusive for use
in the public school.

In June of 1993, the Seventh Circuit once again had the opportunity to revisit strip
searches of students as a means of ferreting out drugs on school property. In Cornfield v.
Consolidated High School Dist. No. 230, the Seventh Circuit ignored key facts in order to
justify the search of a student suspected of possessing drugs on the day before the search. The
virtual ban on strip searches that existed prior to June 1993 has been replaced with an overly
permissive view of school searches that should give us all pause. If we can treat our children in
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ways that ignore their most basic rights, what protection do any of us have from governing bodies
composed of similar looking, like-minded individuals who want to ensure the status quo?

What draws me to this subject is a desire to live in a world/society where justice is a
priority and individual rights are afforded the respect the framers of the Constitution intended. The
difficulty in a proposal for justice that is invoked primarily by troublemakers and criminals is that
we tend not to sympathise with those types of individuals. In fact, constitutional rights, especially
the fourth amendment, are circumvented when society pursues a goal such as the elimination or at
least the reduction of violence and crime. When the violence and crime occur in public schools,
school officials are faced with a very difficult theoretical dilemma. They are charged with the duty
to protect the educational environment as well as the health, safety and welfare of the students and
employees. But that duty must be balanced against the school official’s duty to protect the
constitutional rights of individual students. In practice, the rights of the individual student
frequently give way to the rights of everyone else without so much as a reflective thought.

Furthermore, in protecting the rights of the innocent and seeking a more ethical
jurisprudence, particularly for non-dominant groups in society (minors, women, racial minorities),
I am in no way advocating for troublemakers and criminals. | simply point out the need for a more
ethical and humane paradigm to guide decision making that until now has been based on the
interests and needs of the most powerful.

Summary

Critical race theorists and radical feminists have generated an argument against imposing the
difference/sameness dualism when judges attempt to deal fairly with individuals who are
dissimilar from the male model.™ Critical race theories and feminist jurisprudence break down as
theories for explaining decisions in the juvenile justice system because after the problem with the
existing system is identified, we must move to the next step of proposing a new construction of
reality, taking into consideration the unique perspective of the juvenile.

The problem for the juvenile is one of political power. Both racial minorities and women
have increased their political power by increasing their numbers in both the political arena and the
legal profession. This infiltration of previously excluded individuals into the political and legal
processes has no equivalent where juveniles are concerned.

The interests of juveniles are protected by a child’s parents, guardians or legal
representatives frequently appointed by the court. Any political gain for children’s causes comes
from adults who advocate for children’s rights. But as adults, how can we truly know the world
from the perspective of the juvenile? We are far removed in time and experience to remember the
reality of life as a juvenile. And, in many instances, we cannot possibly know the juvenile’s
experience because the world has changed so dramatically in the past decade that our experiences
as juveniles have lost all relevance.

As a result, juveniles who most need a representative who understands life as a juvenile
and also understands the prevailing political and judicial systems end up with a parent or court
appointed guardian who is motivated by concerns for protecting a variety of interests which
happen to include the interests of the juvenile. Therefore, juveniles find that their rights must give
way to other considerations and the juvenile is expected to accept the outcome or punishment
without regard for the real impact on his or her life. After all, who better to represent the interests
of the juvenile than an adult familiar with the child and/or the legal system. This approach to
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representing juveniles precludes the juvenile’s participation in the process. The juvenile also is
foreclosed from helping to reshape the juvenile justice system so that it could become more
responsive to the needs of juveniles subjected to the system.

Given the examples examined here, it is clear that there remains a need for justice, and
that need demands a theory of justice that acknowledges and takes into account the unique
perspectives of juveniles, and that also addresses rights from the perspective of who is being hurt
and why - an ethic of care - not simply one of so-called rationality and rights. The philosophy of
science has shown us that all knowledge, and decisions based on that knowledge, is value-laden.
Here | have examined some of the biases and power politics involved in the judicial system. |
invite further research and discussion of the juvenile justice system with particular attention
directed at the plight of public school students who are introduced to the legal system as a result of
incidents occurring in the public school. I also invite school officials to consider seriously the
reasons which first drew them to public school service - helping kids to become productive
citizens.
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P. Williams, supra note 37 at 7.

L. Tribe, supra note 17, at p. 23

Gilligan, C. (1982). In a different voice: Psychological theory and women’s development.
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