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Each year, some 3,500 children in Australia are identified by government child protection authorities to
be sexually abused, with the real incidence being even higher. Where a teacher suspects a child has been
sexually abused, different types of duty may require the teacher to report his or her suspicion. However,
these reporting duties may be found in multiple sources, namely legislation, common law, and school policy.
For an individual teacher, the content of those duties may be different. Further, the sources and content of
reporting duties differ across government and nongovernment school sectors within States and Territories,
and differ between States and Territories. This article reports on a comparative study of policy-based
duties to report suspected child sexual abuse in government and nongovernment schools in Queensland,
New South Wales, and Western Australia. Key elements of the policy frameworks in these States, in both
government and nongovernment schools, are described, and significant differences are identified. Aspects of
the policy frameworks are compared to legislative and common law reporting duties, and are assessed for
legal soundness, theoretical soundness, and practical workability.

| INTRODUCTION

This article explores the policy-based obligations of teachers to report suspected child sexual
abuse. It presents the results of part of a larger study of teacher reporting of child sexual abuse,
examining law and policy, and reporting practice of teachers in government and nongovernment
schools in three States having different legislation: Queensland, New South Wales, and Western
Australia. This part of the study, focusing on policy-based reporting obligations, was necessary to
identify one of the key sources of reporting duty of teachers, and to compare these duties to the
forms of duty emanating from the legal system.

There are three broad sources of duty which may require a teacher to respond in certain
ways when knowing of, or suspecting, that a child in his or her care has been, or is being, or is
at risk of being, sexually abused. Two of these three sources of duty are legal: legislation made
by Parliament, and common law made by courts. The third source of duty is policy, made and
administered by school authorities. In government schools, policy is made at a sector level by
a centralised authority such as the education department. In nongovernment school contexts,
policy is often made by systemic school authorities such as Catholic dioceses and archdioceses,
but may be made by individual schools. In a given jurisdiction, the three types of duty may form
a coherent and consistent whole, or alternatively may contain different instructions to teachers,
which may be contradictory and/or confusing.

The purpose of this article is to report on a comparison of policy-based reporting duties, and
to identify questions and issues which have emerged from that comparison, such as: whether
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policy duties within a State are consistent with legislative and common law duties; whether policy
duties promote child protection and adequately safeguard school authorities from potential legal
liability in negligence; whether the law and policy contexts differ between jurisdictions, and if so,
how; and whether any policy-based duties appear to be problematic, for example by omitting an
important element, by containing ambiguous elements, or by having unhelpful features. Before
exploring the policy landscape, and to situate policy within its broader context, it is necessary to
summarise the legislative and common law bases of reporting duties.

Il LEGISLATION

In all Australian States and Territories except Western Australia, legislation has been enacted
regarding the context of teachers suspecting child sexual abuse.! This legislation is a central plank
of governments’ efforts to protect children from abuse and neglect (including sexual abuse), by
requiring professionals who work regularly with children to report suspected abuse or neglect.
The primary goal is to enable early intervention to protect children from harm, provide necessary
assistance to children, and, where appropriate, to also assist parents and families. In the case of
the reporting of suspected child sexual abuse, an associated goal is to prevent further criminal
offending since sexual abuse, unlike many (but not all) manifestations of other types of abuse and
neglect, will always constitute criminal offences, and early intervention in such cases prevents
not only continued assaults on the child who is the subject of the report, but also protects other
potential victims to whom the perpetrator may turn his or her attention if left uninterrupted.

Regarding the reporting of suspected child sexual abuse, apart from the legislative provisions
in Queensland, the legislation in each jurisdiction has similar content and effect. A teacher,
whether employed in a government school or a nongovernment school, is required to report
suspected child sexual abuse where that suspicion arises in the course of his or her employment.
In all jurisdictions except the Australian Capital Territory, the teacher has to report suspected
past abuse, suspected presently-occurring abuse, and suspected risk of future abuse that may
not have happened yet.? In all jurisdictions except Queensland, the legislative provisions draw
no distinction regarding the identity of the suspected perpetrator, so that it does not matter if the
perpetrator is thought to be a family member, a school staff member, or anyone else: the suspicion
must be reported. In contrast, Queensland legislation only requires teachers to report suspected
sexual abuse if the suspected perpetrator is a school staff member. An international review
of mandatory reporting legislation in all jurisdictions in Australia, the USA and Canada, has
shown that this restriction is unique.® It should be noted that on 19 June 2008, Western Australia
passed the Children and Community Services Amendment (Reporting Sexual Abuse of Children)
Act 2007, which enacts similar provisions to the rest of Australia except Queensland. The key
provisions of this legislation have not yet become operational, although they are anticipated to
commence in 2009.

111 CommoN Law

In addition to these legislative reporting duties, the common law of negligence may also
provide a source of an obligation to report suspected sexual abuse, depending on the circumstances
of a particular case. It is a well-established legal principle that teachers have a duty of care
regarding their students, which is not a duty to prevent all harm, but which, broadly stated, means
that they are to take such measures as are reasonable in the circumstances to prevent harm to
the student.* In some situations, this duty can extend to taking care to take measures to prevent
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harm to a child even where the harm is occurring or likely to occur outside the school grounds.®
While under this branch of the law, teachers would not be expected to detect and report all cases
of sexual abuse, if a teacher did know of or develop a suspicion that a child in his or her care was
being sexually abused, the teacher may well be found to have a duty of care to take appropriate
action (for example, by reporting the suspicion) to protect the child from further harm. As well, if
a child has been or is being sexually abused, and if it can be found that, even if a teacher did not
actually know or suspect it, that teacher ought to have known or suspected it, the teacher may be
found to have breached his or her duty of care.

Therefore, as evidenced by the case of 4B v Victoria,® a teacher’s duty of care to a student
may require a teacher to report his or her knowledge or suspicion that a child has been or is
being sexually abused. Because the legislative duty in most Australian jurisdictions is broad,
this common law duty may, in those jurisdictions, in effect largely duplicate the legislative duty.
However, where the legislative duty to report is narrow, as in Queensland (and Western Australia,
until its legislation commences), the common law duty will significantly extend the teacher’s
legal duty to report. In addition, in Victoria, where the legislation technically only requires a
teacher to report if the suspected harm to the child is ‘significant’, this common law duty may also
extend the scope of the teacher’s reporting duty under law.

IV PoLicy FRAMEWORKS AND DIFFERENCES

A Approach and Methodology

To explore the reporting duties imposed on teachers in any given jurisdiction, whether in a
government school or a nongovernment school, requires not only an examination of the relevant
legislative reporting duty and the common law, but also any applicable policy-based reporting
duty imposed by a school authority or an individual school. For our overall study, which involves
not only an examination of law and policy, but also a survey of teachers’ knowledge, attitudes
and reporting practice, we generated a random sample of schools in Queensland, New South
Wales and Western Australia. Survey participants were drawn from this sample of schools. In
each of these three States, all government schools operate under a centralised policy generated
by the government education department. In contrast, nongovernment schools develop their
own policy approaches. Within the nongovernment sector, groups of schools sometimes operate
under a centralised policy applying to all schools within that group. For example, in Western
Australia, all Catholic schools operate under one policy.” Since Catholic schools are the largest
nongovernment group of schools, the benefits of such a consistent approach can readily be seen.
However, within groups of nongovernment schools, and even within the Catholic sector in some
jurisdictions, policy can be more fragmented. For example, in Queensland and New South Wales
in the Catholic sector, policy approaches are developed at the diocesan or archdiocesan level. As
will be seen, this results in different policy obligations applying to different groups of schools.®
Furthermore, in general, independent schools are empowered to formulate their own policy, and
it is not known whether all such schools even possess policies about child protection.

Our random sample was generated to represent proportionate numbers of government and
nongovernment schools as exist currently in Australian society. Accordingly, government schools
formed the majority of the entire sample. In addition, of those nongovernment schools in the
sample, Catholic schools formed the vast majority. The policies of nongovernment schools
included in the sample, but which were not in the Catholic sector, were not examined due to
practical and methodological difficulty. These policies, where they exist, are of far narrower
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application, and for the purpose of the study, presented insurmountable methodological challenges
to the task of generating reliable, valid, comparable data.

Accordingly, for the policy exploration aspect of our study, we obtained the following policy
documents regarding the reporting of child sexual abuse:

» government school policies, from the government education departments
in Queensland, New South Wales and Western Australia;®

« relevant Catholic (nongovernment) school policy documents from 5
dioceses and archdioceses in Queensland;*

e relevant Catholic (nongovernment) school policy documents from 11
dioceses and archdioceses in New South Wales;* and

«  relevant Catholic (nongovernment) school policy documents from Western
Australia.*?

Policy documents were then analysed to extract information about the content of the reporting
duty, regarding the following seven key elements:

1. The effect, if any, of the identity of the suspected perpetrator (for example, is the reporting
duty activated only when the suspected perpetrator is a school employee, or does the reporting
duty apply regardless of the identity of the suspected perpetrator?);

2. The extent of knowledge that a teacher must have before the reporting duty is activated
(actual knowledge, reasonable suspicion, or some other state of suspicion or belief);

3. The effect, if any, of the extent of harm thought to have been suffered by the child (for
example, whether the reporting duty is activated only if the suspected harm is thought to be
’significant’, or if it is activated regardless of the extent of harm thought to have occurred or
to be likely to occur);

4. The temporal dimension: that is, whether the reporting duty is applied only to cases of

suspected past or presently-occurring abuse, or whether it also applies to suspected risk of

future abuse that may not have happened yet;

To whom the teacher is required to report;

6. The principal’s obligation: namely, if a teacher is required to report to the principal, does the
principal have to forward the report to the relevant authority even if the principal himself/
herself does not suspect the child has been, is being, or is at risk of being sexually abused?;
and

7. Whether the policy protects the teacher’s identity from disclosure.

(9]

Information extracted regarding these seven elements were then tabulated; compared to the
policies of their intra-State government or nongovernment counterparts; compared to their State’s
legislative reporting duty; compared to the common law duty; and compared between States.
Areas of omission and ambiguity were also noted, along with any other problematic aspects.

B Key Findings and Discussion

Before proceeding to discuss findings regarding the seven key elements, it is worth noting
that each government sector and all but one diocese did have a policy regarding the reporting of
suspected child sexual abuse inflicted by persons other than school employees. On one view, this is
very encouraging, while at the same time it is of concern that one diocese did not have a reporting
policy. This diocese, which did have a policy about the reporting of suspected sexual abuse by
school employees, should be urged to develop a sound policy about the reporting of suspected
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child sexual abuse inflicted by perpetrators other than school staff. Associated infrastructure
(such as reporting forms) should also be designed as quickly as possible, and steps should be
taken to train teachers in its schools about the content and purpose of the policy, and how best to
implement it. Other findings described below exclude this outlier from the discussion, relating
only to the policy documents in government sectors and all other dioceses.

1 Effect of the Identity of the Suspected Perpetrator

All policy documents in each State, and across both government and nongovernment sectors,
required teachers to report suspected child sexual abuse regardless of the identity of the suspected
perpetrator. This approach is sound, primarily in terms of protecting children, but also in the sense
that it accords with the common law duty of care and thus more effectively safeguards the school
from potential legal liability for failure to report. It also is consistent with the legislative approach
adopted in New South Wales. In Western Australia, which does not yet have a legislative reporting
duty, the policy-based duty clearly far exceeds the lacuna created by this lack of Parliamentary
action. However, it can be noted that should the new legislation in Western Australia commence as
anticipated, the legislative context there will essentially be consistent with that now operating in
New South Wales (see especially s 124B). In Queensland, this consistent policy-based approach
in this respect also far exceeds its uniquely restricted legislation. Along with other arguments for
amending Queensland’s legislation, the soundness and harmony of this policy approach constitute
another formidable reason for broadening Queensland’s legislative provision so that reports of all
suspected child sexual abuse are required, without limiting the obligation only to cases of sexual
abuse by school staff. This would make Queensland’s legislation consistent with legislation in
other Australian jurisdictions (and those in the USA and Canada), and with Queensland’s general
policy approach.

2 Extent of Knowledge a Teacher Must Have Before the Reporting Duty is Activated

In each State, and across both government and nongovernment sectors, all policies required
a teacher to have a ‘suspicion’ or a ‘reasonable suspicion’ of sexual abuse, rather than actual
knowledge of it, to activate the reporting duty. Western Australian policy documents use the
term ‘concern’ rather than ‘suspicion’ or ‘reasonable suspicion’, but it is most arguable that this
terminology is not materially different in effect from that used in the other two States. This
approach is consistent with the legislative provisions in New South Wales and Queensland, and
with the legislation in Western Australia that has not yet commenced. It is also consistent with the
common law duty of care.

3 Effect of the Extent of Harm Thought to Have Been Suffered by the Child

Analysis regarding this element reveals several issues. First, Western Australian
nongovernment school policy was the only policy that clearly required reports of suspected child
sexual abuse regardless of the extent of harm suspected. There, the amount of harm thought to
have been caused to the child was not a factor to be considered when deciding whether to report
or not. This is a sound approach, both from the point of view of child protection (since it is highly
arguable that any form of sexual abuse not only causes some type of significant harm, but also
because sexual abuse will usually constitute criminal conduct),’* and from the perspective of
complying with a common law duty of care. It can be noted that the pending Western Australian

TeACHERS’ PoLicy-Basep DuTies To REPORT CHILD SEXUAL ABUSE: A COMPARATIVE STUDY 37



legislation also adopts this approach, and that this is the approach adopted in legislation in other
jurisdictions in Australia, the USA and Canada.

While Western Australian nongovernment school policy clearly adopted this approach, both
New South Wales government and nongovernment policies only required reports when the teacher
was ‘concerned for the child’s welfare’. Although seemingly just as all-encompassing, on a close
reading this terminology is at least capable of being interpreted as equivocal, in contrast to the
Western Australian nongovernment approach. This is because it leaves room for the possibility
that a teacher may suspect sexual abuse but not be concerned for the child’s welfare, in which
case the teacher would not be required to report. An example of this might be of a young boy
who is known to be exposed frequently to violent pornography on the internet by an adult male
acquaintance, where the boy shows no clear sign of distress or harm. Another example may be
of a young child, under the age of consent, known to be involved in sexual intercourse with
a significantly older person, which the child does not complain about and where no obvious
signs of harm or distress are evident. Thus, a subjective element regarding the estimate of harm
or the damage to the child’s welfare is at least capable of being introduced by this wording. It
remains highly likely that in actual practice, teachers in New South Wales in both government
and nongovernment sectors are trained to, and actually do, report suspected sexual abuse without
engaging in any such subjective exercise. Nevertheless, this wording could be modified to remove
both any doubt about the nature of the reporting duty, and to remove any potential for failure to
report despite suspecting sexual abuse because of a likely damaging misjudgement about the
presence or extent of harm caused to the child.

In contrast, the wording of the policies in Western Australian government school policy,
and in Queensland government and nongovernment sectors, indicates that the reporting duty
is only activated when the teacher suspects the harm caused or likely to be caused to the child
is ‘significant’. While this approach duplicates the legislative approach taken in Queensland
regarding the reporting by doctors and nurses of all forms of child abuse and neglect,* it is
vulnerable to criticism on several grounds. First, as mentioned above, sexual abuse virtually
always causes significant harm and adding a layer of subjective assessment to the reporting
decision is not warranted. While it may well be warranted for the reporting of some other forms
of abuse, such as emotional abuse, such an approach serves no useful purpose in the context of
reporting sexual abuse. If observed, it could only produce failure to report a reasonable suspicion
that sexual abuse was occurring, or even knowledge that it was occurring. Additionally, sexual
abuse — assuming it is a form of conduct which patently is abuse (exposure to nudity may be
contrasted, for example) — is a criminal offence. As well, such a restriction on the reporting duty,
if resulting in failure to report suspected sexual abuse on the basis that the teacher thinks, for
whatever reason, the child is not suffering harm, breaches the common law duty to take steps to
prevent injury to the child.

4 The Temporal Dimension

The question here is whether the reporting duty is applied only to cases of suspected past
or presently-occurring abuse, or whether it also applies to suspected risk of future abuse that
may not have happened yet. Policies in Queensland and New South Wales, in both government
and nongovernment sectors, require teachers to report not only suspicions of past and presently-
occurring sexual abuse, but also suspicions of risk of future sexual abuse that may not have
happened yet. An example of such a situation may be where a child’s mother is known to have
formed a relationship with a new partner, whose behaviour regarding the child has been observed
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to be suspicious, even though the teacher does not think the child has yet been abused. This policy
approach is sound, and embodies a true child protection approach because the optimal method of
child protection is to prevent abuse happening in the first place. The approach also accords with
legislation in New South Wales, most other Australian jurisdictions, and most jurisdictions in
the USA and Canada.™ It is worth noting that the pending legislation in Western Australia limits
the reporting duty to suspected past and presently-occurring abuse. This legislative approach,
while adopted by the Australian Capital Territory and by some overseas jurisdictions, is a less
robust embodiment of child protection strategy. Whether this policy approach is in breach of
the common law duty is a difficult question to answer. It is likely that in most cases, following
this policy approach would not breach the common law duty. It would, however, depend on the
facts of the particular case and the extent of knowledge the teacher had about the level of risk
posed to the child. To use an example from one end of the spectrum of possible cases: if a teacher
knew that a child was going to be taken with her mother to live in a closed community where
it is accepted that the male leader of the community would have sexual access to the female
children, then failure to report such a situation would almost certainly breach the duty of care.
Another example, which may occur more commonly, is where a child is known to have been
sexually abused by a particular family member, and that child’s younger sibling is thought not to
have been abused yet, but is deemed to be at risk of abuse. Another situation is where a child is
known to have been sexually abused, the perpetrator has been convicted and imprisoned, and it
is known that the perpetrator is soon to be released from prison and intends to have access to the
child again.

Policies in Western Australia, in both government and nongovernment sectors, restrict the
reporting duty to suspected past or presently-occurring abuse. As exemplified by the jurisdictions
where legislation adopts this tactic, there are reasons motivating this approach. One reason is
to limit the potential for hypersensitive reporting of as-yet-unknown cases, with accompanying
reduction of cost to government authorities and avoidance of unnecessary intrusion into people’s
privacy. Yet, demonstrated by the fact that many jurisdictions adopt the broader temporal approach,
there are strong reasons for requiring reports of suspected future sexual abuse. It is likely that this
class of cases is small, and it would be interesting to know how many reports of suspected future
sexual abuse are made in those jurisdictions whose legislation and or policy require it. Perhaps
the most prudent approach is to extend the reporting duty to situations where the teacher suspects
likely future sexual abuse even if it has not happened yet, since the number of these cases is
likely to be relatively small, and the goal of child protection would be advanced without incurring
undue cost to governments and other stakeholders.

5 To Whom is the Teacher Required to Report?

This element does not affect the conceptual scope of the duty to report, but it is a critical
feature of the practical context of reporting, and has the capacity to affect the operational success
of the reporting system. Intuitively, it might seem there is only one simple approach to adopt in this
respect, which is to require the teacher to report directly to the relevant government department.
In fact, this direction typically appears in mandatory reporting legislation both in Australian and
overseas jurisdictions. However, we discovered a number of different approaches in the policy
documents regarding this question, and while our study is relatively broad, we surveyed only a
fraction of the policy frameworks in the country. Thus, it is possible that there are other channels
of reporting, of varying degrees of complexity, within this Australian policy labyrinth. We may
reasonably postulate that, where the policy is not congruent with the legislative approach in this
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respect, it is desirable that the policy be simplified so that it aligns with the legislation (or perhaps
with any interagency agreement between, for example, the departments responsible for child
protection and education respectively). For reasons which are discussed below, this would assist
teachers and principals, help ensure quality of reporting, and promote child protection.

Usually, the policy requires the teacher to report to the school principal, and, as we will see in
the next section, this element therefore interacts with the principal’s obligations upon receiving a
report from a teacher. However, within the sample studied, there were four different approaches
concerning whom the teacher is required to report to, with three of these commonly adopted:

(a) a direct report to the relevant Department, without involving any further step requiring the
principal to make a decision or an act (adopted by one diocese in New South Wales);

(b) areport to the principal, with the principal required to forward the report without questioning
the teacher’s suspicion (adopted by four dioceses in New South Wales, five in Queensland,
and nongovernment schools in Western Australia);

(c) areport to the principal, with the principal required to make a second judgment about the
situation and only to forward the teacher’s report if the principal also suspects the child
has been, is being, or is at risk of being sexually abused (adopted by New South Wales
government schools, Western Australian government schools, and six dioceses in New South
Wales); and

(d) the same situation as (c) but with a report to be forwarded by the teacher, after reporting
to the principal and gaining the principal’s agreement to report (adopted by Queensland
government schools).

These approaches raise different issues which need to be considered.

(a) Queensland Nongovernment Schools and Western Australia

In Queensland and Western Australia, the approach is broadly similar, but there are some
significant differences. Queensland government school teachers now operate under a more
complex approach than under its previous policy, and this will become apparent after first outlining
the Western Australian positions and the Queensland nongovernment sector approach.

In Western Australia, both government and nongovernment school teachers report to either
the principal or the district director, or the principal or the principal’s supervisor respectively.
Similarly, nongovernment school teachers in Queensland are required to report to the principal
or a director of the school’s governing body. In general, these approaches might appear sound
enough, provided they combine appropriately with the principal’s reporting obligation when
that obligation is to forward the teacher’s report immediately, which is dealt with shortly.
However, this approach not only adds workload pressure to principals, but leaves the potential
for delayed, misplaced and unforwarded reports, which will be discussed below. Because the
policy requirements in these two States so far exceed the legislative provisions, there is no need
to analyse them further to examine consistency between policy and legislation. It should be noted
however that the pending legislation in Western Australia requires reports to be made directly to
the Chief Executive Officer of the relevant government department. We propose that this approach
is the most commendable method.

The ability to report directly to the relevant government department, by completing and
faxing or emailing a form, or by making a telephone call, is arguably the superior policy approach.
Such a strategy reduces principals’ large administrative workload, and avoids the risk that the
principal will, for whatever reason, fail to forward the report at all, or will not forward the report
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with sufficient haste. If either of these consequences arose, and especially if the report was not
forwarded at all, the protection of the child would be compromised, which in some cases could
lead to horrific results. Such an omission or delay could also breach the common law duty of care.
Principals are notoriously busy, with multiple competing demands on their time, and there may
well be instances where a report is not forwarded, not out of malice or even carelessness, but simply
because the principal was occupied with other duties and unable to give the reporting procedure
its necessary attention. Reporting forms may also be misplaced amongst a sea of other school-
related papers. Apart from possibly screening out hypersensitive reports, there is no compelling
reason to require reports to be made first to the principal. Certainly, before the report is made,
the principal should be made aware of the teacher’s intention to report, to avoid the submission
of duplicate reports. As well, the principal should be informed of the pending report so that he
or she can ensure that steps are taken to ensure the child’s safety at school and that the child is
treated appropriately by teachers and other staff. In addition, it would enable the principal to take
appropriate action if the child has siblings who may also be at risk. Hypersensitive reporting
behaviour could and should be avoided through appropriate training of teachers concerning their
reporting duties, and it can also be minimised by requiring the teacher to notify the principal of
their intention to make a report, but without requiring the teacher to make the report through the
principal. Hypersensitive or ‘clearly unnecessary’ reporting can also be dealt with by the intake
and assessment branch of the relevant government child protection department.

So, at the very least in those policy contexts where the principal is required to automatically
forward the teacher’s report, there is a strong case for a policy amendment requiring the teacher
to report directly to the Department, while wherever possible first informing the principal of
their intention to report. This would hasten the process, ensure reports did not get lost in the
intervening step, and take pressure off principals.

(b) New South Wales

In New South Wales, the situation is different, at least on the face of the policy. According to
the policy for government school teachers, reports are required to be made to the school principal
or executive officer. Similarly, for most nongovernment school teachers in our sample, reports
are to be made to the school principal or executive officer. However, the legislation in New South
Wales requires reports to be made directly to the Department of Community Services (DoCS),
so there appears to be a clear inconsistency between legislation and policy. However, principals
in New South Wales government and nongovernment schools are generally required by policy
to forward teachers’ reports automatically to DoCS, and this creates a constructive satisfaction
of the teacher’s requirement to report to the Department, as confirmed by the Memorandum of
Understanding.?® Yet, this situation is not entirely satisfactory for several reasons. The first is the
same reason discussed above regarding the context in Queensland and Western Australia: that
is, the potential for delayed reporting, and negligent or accidental nonreporting. Second, among
our sample, the policy in one diocese in New South Wales expressly requires teachers to report
directly to DoCS (which, as we have argued, is actually the better approach). Third, as will be
seen shortly, and like the situation now existing in Queensland government schools, a number of
dioceses’ policies do not require principals to automatically forward teachers’ reports to DoCS,
but instead add another layer of decision making by the principal.

(c) Queensland Government Schools

The policy requirements for government school teachers in Queensland adopt a unique
approach. Teachers are required to report initially to the school principal or the Executive Director
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of Schools, who assesses the teacher’s suspicion in the circumstances, and decides whether to
endorse the teacher’s suspicion. That is, if the principal agrees with the teacher, and thus himself
or herself has a reasonable suspicion that the child has been sexually abused or is at risk of being
sexually abused, the principal signs the teacher’s reporting form, and then the teacher is required
to forward the signed reporting form to both the relevant government department and the police.
If, on the other hand, the principal does not share the teacher’s suspicion, the principal will not
sign the form but will have an obligation to ‘risk manage the student’s situation’ which may
include advising the teacher to monitor the child’s situation and report any further concerns to
the principal.

It is true that in such a situation where the principal does not share the teacher’s suspicion
and the form is not forwarded with the principal’s endorsement, the teacher may choose to make
a voluntary report to the Department. However, this extra layer of bureaucracy is vulnerable
to criticism. It is the individual teacher who is best placed to develop the suspicion (assuming
adequate training about this), and in some cases the child will have made a disclosure of the abuse to
the teacher, so why should the teacher be compelled to seek the principal’s endorsement? Another
difficulty is that much will depend on individual principals’ capacities and inclinations in this
area. Realistically, some principals will be more informed and prudent than others regarding child
sexual abuse and the reporting of it. To give principals such power over the making of teachers’
reports seems unnecessary and unhelpful. If this aspect of the policy was motivated by a desire to
reduce the making of hypersensitive or “clearly unnecessary’ reports, then such a goal could be
promoted by encouraging teachers, where necessary, to discuss their suspicion with the principal
or another informed individual (such as a school counsellor, another well-informed teacher, or an
officer at the Department of Child Safety). In fact, the policy does encourage teachers to contact
the Education Queensland district child safety contact if they require guidance or advice about a
child protection matter. In any event, there is no evidence that the overreporting by teachers of
suspected sexual abuse is a severe problem. While it is hoped that the following situation would
not arise, this aspect of the policy is also vulnerable to abuse in a situation where an idiosyncratic
principal may have inappropriate attitudes towards child sexual abuse, or is misinformed about
it. In such a situation, a school could develop a culture of not responding appropriately to child
sexual abuse. Events in Queensland government schools in 2008 demonstrate the danger of this
approach. At a number of different schools, children were allegedly the victims of sexual assaults
at school by other children. Reporting procedures were not followed by school principals, and
statements attributed to principals displayed misinformed and dangerous attitudes about child
sexual abuse and its nature and consequences.*’

6 Principals’ Obligations

There are four different approaches to this element. It would be highly desirable that this
unsatisfactory situation be resolved by harmonising the policy approach. In our view, for the
reasons discussed above, the most justifiable approach is to require the teacher to report directly
to the Department. Arguably, making this policy change would constitute a significant advance
to the policy context and to the actual practice of reporting and child protection. It would also
safeguard the legal interests of school authorities.

The first approach, as we have just seen, is evident in Queensland’s government school
policy. Here, it is the employee (not the principal) who has the onus to forward the report, but the
employee will only have the duty to report if the principal also reasonably suspects the child has
been harmed or is at risk of harm, and the principal must sign the reporting form. So, principals in
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Queensland government schools do not themselves forward the reports of other schoolteachers,
but in effect assess the teacher’s suspicion and determine whether a report is formally made under
the policy.

The second approach is similar in that it confers discretion on the principal. Here, the principal
does not have to forward the report unless sharing the teacher’s suspicion or accepting that the
teacher’s suspicion is sufficiently sound to warrant making the report. This is the situation in four
ofthe 11 dioceses in NSW, and in all five Queensland nongovernment dioceses in the sample. The
difference from the first approach is that if the principal shares the teacher’s suspicion, here the
principal is required to forward the report, not the teacher. It should be noted that this approach
in New South Wales is inconsistent with the approach recommended by the Memorandum of
Understanding, which requires principals to forward the report automatically without exercising
further discretion.®

In contrast, the third approach, adopted in New South Wales and Western Australian
government schools, and in six of the 11 NSW nongovernment dioceses in our sample, compels
the principal to forward the teacher’s report immediately to the Department, without questioning
the soundness of the teacher’s suspicion and even if the principal himself or herself does not share
the teacher’s suspicion or concern. In New South Wales, the Memorandum of Understanding
also adopts this approach.’ In Western Australian nongovernment schools this also appears to
be the position, although different statements in the policy present an ambiguous situation which
needs to be resolved. There are statements clearly directing the principal to forward the report
immediately, but subsequent directions suggest the principal has discretion about whether to
forward the report or not.%

The fourth approach is to exclude the principal from the process. Here, the teacher reports
directly to the Department. This is the situation in one of the 11 NSW nongovernment dioceses
in our sample.

This element is clearly one of the most fragmented features of the policy context. In New South
Wales, the preferred approach of ‘centralised reporting’ to the principal and then to DoCS claims
to offer superior benefits to individual teacher reporting (‘direct reporting”). The Memorandum of
Understanding reflects an agreement by the government and nongovernment parties that reporting
to the principal first, with an obligation then imposed on the principal to forward the report, is the
preferred approach.? This is said to provide benefits to the child (ensuring education personnel
fully consider the child’s circumstances when reporting, and enabling better support of the child);
to the school (reducing duplicate reports and improving monitoring of students’ welfare); and to
DoCS (reducing duplicate reports and adding value to reports made).?? However, in our view this
approach incurs avoidable risk and costs, and it is unclear whether the claimed benefits accrue
in practice. A fruitful subject of further research would be to seek the views of principals and
teachers about the optimal approach.

7 Does the Policy Protect the Teacher’s Identity From Disclosure?

Protection of the reporter’s identity is an important element of both policy and legislation
because it helps to assure reporters that they will not personally be vulnerable to reprisals in the
event that they make a report. This protection is known to encourage reporters to make reports
in practice, whereas the absence of such protection is known to effectively deter reporters from
complying with their reporting duty.? It is therefore an important characteristic of both legislation
and policy to promote the practical success of the reporting system.
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Clear, unambiguous protection of the disclosure of the reporter’s identity was apparent only in
the policies of New South Wales (both government and nongovernment) and Western Australian
nongovernment policy. The Western Australian government school policy did not include an
explicit statement regarding the protection of the reporter’s identity, and nor did policies in
Queensland at both government and nongovernment levels. There remains a strong argument
that in Queensland that there is an intention in the government policy to protect the identity of
reporters’ names from disclosure (via associated policy and operational documents, namely the
Records Management policy, and Legal Action policy). However, if this intention exists, it should
simply be made explicit in the Student Protection policy so that teachers accessing that policy are
left in no doubt about the protection afforded them.

The legislation in New South Wales, as in virtually all jurisdictions having mandatory
reporting legislation,? expressly protects the reporter’s identity from disclosure. The pending
legislation in Western Australia also expressly protects the reporter’s identity from disclosure.?
Queensland’s legislation applying to teachers does not have such a provision expressly applying
to its restricted scope of reporting, and this should be remedied. At a broader level, Queensland’s
reporting legislation applied to doctors and nurses expressly protects the identity of reporters,®
and the Child Protection Act 1999 (QIld) s 22, which enables but does not compel reports by any
person, combines with s 186 to protect the disclosure of such reporters’ identities. These Child
Protection Act 1999 provisions should apply to protect the disclosure of the identity of teachers
who report, but this is not readily apparent to any teacher wondering whether or not to make a
report.

V CoONCLUSION

It is not surprising that the policy frameworks across sectors and between States should
differ in important respects. Significant differences in States’ legislation about the reporting of
child sexual abuse have existed for decades, both contributing to and exemplifying the difficulty
of gaining a consensus about what should be reported, by whom, and how. Yet, the fact that
this situation of disharmony is traditional should not distract us from its inadequacy. Our study,
which, while extensive, covers three States only, and not all nongovernment schools within those
States, has revealed some inconsistencies in policy frameworks, some omissions and problems
within those frameworks, and one case of an absence of a policy. It is known that teachers are an
extremely valuable source of reports of cases of child sexual abuse, and the teaching profession
deserve to operate within as sound a policy framework as possible in observing this most important
task. It is also in the interests of school authorities to devise, implement, and monitor sound policy
in this context, to protect themselves from potential legal liability for failure to report. Moreover,
children who suffer sexual abuse deserve the best possible chance of their experience being able
to be reported by a teacher, who may be their best or indeed only hope of assistance.

In sum, this comparative study yielded significant findings including the following:

e it is encouraging that nearly all school groups in the sample had a reporting policy;

e any school group not yet having a policy should immediately develop one;

e the strong policy situation in Queensland requiring reports of all suspected sexual abuse
regardless of the identity of the suspected perpetrator adds further weight to arguments for
the amending of Queensland’s restricted reporting legislation;

e  policies should require the teacher to report all suspected sexual abuse without limiting the
reporting requirement to cases of ‘significant’ harm to the child;
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policies should require reports of suspected likely future abuse even if it has not happened
yet;

teachers should be required to report directly to the relevant Department, and to notify the
principal of their report; but failing this, if a requirement remains that the teacher should
report to the principal, the principal should be bound to forward the report immediately;
and

policies should expressly inform the teacher that the identity of any teacher who makes a
report is protected from disclosure to the broadest degree possible.

Keywords: Child sexual abuse; teachers; school policies and teachers’ obligations to report; New
South Wales; Queensland; Western Australia; government and nongovernment schools.
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