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from a stranger with reference to a case which he has to decide.”

“Justice must be rooted in confidence: and confidence is destroyed when right 
minded people go away thinking: ‘The judge was biased’.”

“The sound instinct of the legal profession Judges and practitioners alike - has 
always been that, save in the most exceptional cases, there should be no 
communication or association between the Judge and one of the parties (or the 
legal advisers or witnesses of such a party), otheninse than in the presence of or with the 
previous knowledge aiid consent of the other party. Once the case is under way, or about 
to get under way, the Judicial officer keeps aloof from the parties (and from their 
legal advisers and witnesses) and neither he nor they should so act as to expose the 
Judicial officer to a suspicion of having had communications with one party behind 
the back of or without the previous knowledge and consent of the other party. For if 
something is done which forms a reasonable basis for such suspicion, confidence in 
the impartiality of the Judicial officer is undermined.”^

In the very next issue of The Arbitrator Vol. 10 No. 4, February 1992, was a 
report of an unsuccessful application to restrain an arbitrator on the 
grounds that:

“the parties or the public might entertain a reasonable apprehension that the 
arbitrator might not bring an impartial and unprejudiced mind to the resolution of 
the questions involved in the arbitration.”

It is not clear how or why the public might acquire that apprehension, 
because arbitration is not public, but the idea is plain. It was based on the 
Jact that both the arbitrator and counsel for the builder were office 
bearers of the local chapter of our Institute. The arbitrator was Treasurer. 
The builder’s counsel was Chairman (though not the chairman who had 
nominated the arbitrator). The arbitrator had taken the precaution to 
advise both parties that he had many contacts in the building industry and 
was also well known to many lawyers. His Honour was not prepared to 
restrain the arbitrator.^

The thread I am trying to weave heie continues on in the subsequent 
issue of The Arbitrator, Vol. 11 No. 1, May.1992. Case notes are provided 
under a heading which reads in part, ‘Reasonable Apprehension of Bias’. 
The case concerned a court-appointed referee whose report was adopted 
substantially by the judge but in the NSW Court of Appeal both the order 
appointing the referee and the judgment based on the report were set 
aside. The appeal succeeded because the referee had an undisclosed 
commercial association with one of the parties, which had given rise to a 
reasonable apprehension of bias by the referee, even though it was 
ultimately agreed that he had not shown actual bias.

By what test was that decided? ‘The test which is to be applied when bias 
is raised has been clearly laid down. It is whether in all the circumstances 
the parties or the public might entertain a reasonable apprehension that 
the judge might not bring an impartial and unprejudiced mind to the 
resolution of the matter before him.’ (Sounds-familiar?)

The case notes include the observation that ‘whether or not a 
reasonable apprehension of bias will exist in the mind of an impartial 
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arbitration require substantially the same analytical and communications 
skills. .

Actuaries would be in their element in resolving disputes which involve 
mathematical, accounting, economic and/or financial concepts or 
terminology - such as (in no particular order): yield, profit, turnover, the 
rate of inflation, compound interest, probability, the use or construction 
of indices, averages, trends, discounted cash flow, the valuation of 
securities, the equitable distribution of assets, and so on.

In regard to insurance, disputes could involve policyholders, 
intermediaries, general insurers, life offices, reinsurance companies or any 
of them. Actuaries would, however, also, be very suitable for cases 
involving any of the other industries with which actuaries and/or 
institutional investors customarily deal or which have analogous 
characteristics or practices - for example, the stock exchange, financial 
planning, banking, medical benefits, accountancy, auditing, real estate, 
building societies, trusteeships, leasing, unit trusts, and even casinos.

In commercial areas suitable disputes could be between, say, landlords 
and tenants; corporations and professional advisers; banks and customers; 
listed companies and underwriters; . or investors and securities salesmen.

Actuaries in Australia are given special training in professional conduct. 
In government circles actuaries have always enjoyed a very high status; for 
example, under the Life Insurance Act the signature of a single actuary is 
sufficient to certify the financial condition of a multi-billion life office.

Apart from their suitability as sole arbitrators, actuaries could also be 
useful as members of panels in cases requiring interdisciplinary skills. 
Many actuaries are accustomed to working closely with accountants, 
solicitors, tax experts and other professionals.
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