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Mediation and Psychological Priming  

Professor Tania Sourdin1 and Amanda Hioe2 

Abstract 

Experimentation and research in the human sciences area increasingly informs discussion about what 

drives behaviour and decision making. In the context of this material, it is clear that as marketers have 

known for many years, unconscious factors influence the way we explore issues, engage and negotiate. 

This article explores the literature relating to psychological priming and seeks to apply this literature to 

the field of mediation.     

 

Introduction  

Mediation is a process that is used across the justice system and can be court-connected or used without 

reference to litigation. In Australia, disputants are often required to participate in some form of alternative 

dispute resolution (ADR) before they can commence civil court proceedings. There is now an extensive 

literature relating to the process models and skills used in various forms of ADR such as mediation. There 

are also a number of studies relating to disputant perceptions of processes such as mediation and 

statistical records of mediation outcomes. However, there is a paucity of literature concerning what works 

in processes such as mediation and there are very few observational studies that assist in exploring the 

dynamics within the mediation room. It should be noted that there is also a corresponding lack of 

literature in relation to other justice processes, such as court hearings, that can support a more informed 

dialogue about how decisions are made in these various forums and contexts. This article does not seek to 

explore these anomalies, but focuses on some of the developing literature in the legal, social science, 

economics and science areas that considers how unconscious factors may influence behaviours and 

decision making.  The article seeks to apply some of these learnings to activities in the mediation setting. 

Although the article is primarily focussed on the mediation processes, the authors consider that some 

observations could also be of utility when considering unconscious factors that may influence other 

justice processes. 

In most mediation processes, mediators assist participants through a process of exploring and discussing 

underlying interests, generating options, and discussing matters that support decision making. A mediator 

operates at a conscious, intellectual level to deal with facts, economics and power relationships and the 

‘substantive issues of dispute’. At the same time, a mediator explores some of the ‘subconscious, 

emotional and vaguely felt problems of the participants’3 including the perceptions of participants. It has 
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been said that mediators must ‘resolve two sets of problems, the collective bargaining demands at the 

objective level and the personal psychological needs of the negotiators at the subjective level.’4 As a 

result of the subtleties and intangibles of the mediation process, practitioners and observers have opined 

that ‘mediation is more of an art than a science, that there are no blue prints and no two cases alike.’5  

In exploring the ‘art’ of mediation, one is drawn into a consideration of what is conscious and what is not 

conscious in the context of mediator activities. The use of experimental research and other social science 

research provides some insight into individual behaviours and their impact on dispute resolution methods. 

The research suggests that a great deal of what takes place in mediation is unconscious, although a 

mediator may have an intuitive response to certain factors or may, through training and experience, be 

consciously aware of factors that influence behaviour in a mediation setting.6 In that regard, this article 

considers factors that may influence individual behaviour in a mediation process through a focus on a 

relatively narrow band of research into psychological priming also known ‘the incidental activation of 

knowledge structures, such as trait concepts and stereotypes, by the current situational context’.7 Not all 

forms of priming are considered in this article and, in this regard, it is also important to acknowledge that 

responses in the studies discussed below may depend entirely on the individual’s idiosyncratic history and 

personal frame of experience.8  

It is suggested that priming is a complex phenomenon and, in this article, a selection of priming events 

that can exert ‘an unintended, passive influence on the interpretation of behaviour’9 within the mediation 

setting are explored. 

 

Part I: Psychological Priming: The Science of the Subconscious Mind 

In recent decades, a growing number of social scientists have proposed that individual behaviour is 

largely guided by the unconscious mental system through a phenomenon known as ‘psychological 

priming’.10 A form of procedural memory effect, ‘priming’ occurs where exposure to an external stimulus 

(words, objects, or pictures) triggers implicit memories or information, which in turn activates particular 

feelings, thoughts or behaviours.11 Priming refers to the occurrence whereby something a ‘person sees, 

smells, feels or hears can subconsciously affect that person’s perception of something quite unrelated but 
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which takes place soon afterwards.’12 The stimuli reside outside of conscious awareness and are stored 

within the mental structures that are made up of accumulated knowledge about the world built up through 

experience.13 Essentially, when an individual makes a reasoned decision, the brain is in fact making quick 

evaluations of the most relevant stored mental structures and using those evaluations to interpret an 

encounter.14 Priming literature is related to ‘a concern with the unintended consequences of an 

environmental event on subsequent thoughts, feelings, and behaviour.’15 The residual effect that follows a 

priming stimulus impacts upon thought processes and behaviour.16 Importantly the processes are passive 

in that an individual is not often aware of the process and ‘unlikely to control it.’17 Any of the senses may 

be involved and priming is often used deliberately to foster consumer behaviour by, for example, ensuring 

that a scent that triggers happy memories might be used in a store. 

It has been suggested that ‘the way we think and act . . . are a lot more susceptible to outside influences 

than realised.’18 Priming has been linked to the subliminal messages used by advertisers in marketing and 

consumer campaigns.19 There, subtle suggestions can trigger a significant impact in a given situation that 

follows. Priming can also be explained through experimentation. For example, in an experiment 

conducted by John Bargh, a group of students or ‘primed students’ was exposed to several words related 

to the elderly, such as ‘grey’, ‘bald’ and ‘wrinkle’.20 A group of ‘control students’ was not conditioned to 

any priming words. The students were then released into the hallway to complete another task while the 

experimenters covertly measured the time taken to walk a predetermined distance.21 The results revealed 

that the ‘primed students’ walked more slowly than the ‘control students’, even though they were 

unaware that their behaviour had been affected.22 The experiment demonstrates the effects of priming of 

the earlier exposure to words related to an elderly state on the students’ subsequent behaviour and 

performance. Interestingly, although the word ‘elderly’ had not been mentioned in the experiment, the 

related words appear to have triggered a memory within the students’ minds that resulted in their slower 
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walking. The research suggests that ‘…the mind is on ready alert and instantaneously picks up cues and 

clues from the environment, especially when faced with new situations’.23   

The concept of priming is relevant in mediation because it may be used by the mediator to manipulate 

various intangible factors to promote discussions and decision making. Whether the manipulation 

involves word choices or even the physical setting of the mediation room, priming can influence the 

outcome and experience of mediation for the participants. In addition, mediators need to be aware of 

potential priming impacts as those within the mediation room may unconsciously or consciously use 

priming stimuli.  Ideally, mediators should consider the effects of potentially negative priming stimuli and 

adopt strategies that facilitate robust discussion and support clear thinking and decision making.      

 

Part II: Setting the Scene in Mediation  

Mediation preparation occurs before the start of the mediation process. The concept of ‘priming’ requires 

mediators to consider all pre-mediation activities, negotiation supports and engagement with participants 

before a face-to-face session takes place. Support literature and other guidance tools can assist to ensure 

that people are ‘primed’ for the mediation discussions that take place. In addition, the physical 

surroundings where the mediation will take place are relevant. It is clear that the ‘success of mediation 

can be strongly influenced by the environment in which the mediation will occur due to its impact on 

participants’ safety and comfort levels’.24 As noted by Tim McFarlane, a prominent mediator, if the 

mediation space is lonely and austere, this may ‘have a detrimental effect on the party’s ability to 

understand and negotiate in good faith and not to succumb to any form of duress or pressure’.25 The 

creation of a sense of safety and comfort can be vital in terms of facilitating self-disclosure26 and 

encouraging communication flows, which in turn assists in exploring participant perspectives. Low levels 

of comfort discourage the flow of communication and conversely, high levels of comfort will ‘sweep the 

mediation forward’.27  

Mediators can strategically moderate the environment to promote the spirit of mediation as an attempt to 

achieve positive results, such as reaching mutual agreement. In pursuing this goal, mediators must 

understand that the physical surroundings of the locale for mediation elicit non-verbal messages that can 

both support or impede the effectiveness of mediation. By understanding the priming effects of the 

physical surroundings, the mediator can ‘prime’ participants to consider options and also to engage in 

discussions. 
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A. Room Colour  

Mediators should factor in the colour schemes that surround the mediation room because colour can 

evoke certain emotional or behavioural responses from people. A study known as the ‘Lüscher Colour 

Test’ supports this view.28  The test suggests that colours induce different emotional responses from 

people and that colour preferences can disclose people’s personality traits.29 For instance, the colour red 

appears to emit feelings of uneasiness and aggression more than any other colour. The colour yellow 

brings out the feelings of diligence or envy while blue and green produce a sense of tranquillity and 

safety. These colour associations may have a different effect when used as a colour scheme for a room. A 

study by Podolsky reveals that people have the tendency to feel cold in blue rooms and warm in yellow 

rooms even though the temperature may be the same in both rooms.30 Accordingly, participants in a 

mediation may be ‘primed’ partly by the colour schemes used in the mediation setting and even by the 

colours worn by a mediator.31 

B. Temperature 

Room temperatures and warm or cold beverages may also influence the moods and behaviour of people 

within a room. A series of experiments conducted by Bargh and Williams found that those who 

experienced physical warmth, such as by holding a cup of hot coffee, were more inclined to react more 

positively than those who experienced cold temperatures such as by holding cup of iced water.32 In one 

study that was more closely linked to room temperature, a select group of university students were asked 

to examine eight photos of random individuals and were told that the photos were of persons who had 

committed a crime.33 Participants were instructed to nominate a crime that the person committed and 

appropriate sentencing for each person. During this questioning, the researchers adjusted the temperatures 

of the room unbeknownst to the participants.34 The study found that under low temperatures, the 

participants more frequently attributed premeditated murder as the crime and also assigned higher amount 

of time in prison.35 This finding suggests that room temperature may influence the perception of people 

(with cold temperatures resulting in negative perception and warm temperatures producing a positive 

assessment of people).36 Moreover, other experiments on temperatures disclosed that subjects who held a 
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‘chemical hand warmer during the experiment were twice as likely to cooperate with each other compared 

with those who held an ice pack’.37 

The range of studies above indicates that temperatures can affect individuals in their judgment or 

perception of people and can influence their cooperativeness with others. It could be suggested that 

practitioners can ‘prime’ parties to behave in a more open manner by simply adjusting the temperature of 

the room or serving hot beverages during mediation.  

C. Ceiling Heights 

Ceiling height has also been shown to affect the manner in which an individual processes information, 

and can influence behaviour. One study, for example, found that high ceilings activate thought-processes 

related to freedom, while low ceilings induce confinement-related perceptions.38 Other studies have 

suggested that high ceilings can encourage relational processing rather than restrictive, specific item 

thought processes.39 Each study suggests that the spatial creation of architecture such as ceiling height can 

impact of individuals’ thought processes, which is especially important in processes that invoke option 

generation. The sense of freedom and non-confinement that is fostered by high ceilings can promote 

open-mindedness.  

D. Provision of Food 

An emotionally safe and comfortable environment is significant in gaining the trust of the parties 

involved in a mediation process. Practitioners can foster this sense of trust by considering shared 

activities, such as the sharing of food items, that may naturally increase the production of oxytocin, a 

bodily chemical that builds trust.40 According to one researcher, ‘oxytocin makes both men and women 

calmer and more sensitive to the feelings of others’.41 The research suggests that trust may be fostered 

between parties when they share food and supports the practice of providing food at mediation.42  

 

Part III: Opening Comments  

It has been suggested that the mediator’s opening statement is the ‘most powerful form of priming in 

mediation’.43 It is customary for mediators to commence the mediation process, especially in 

interpersonal conflicts such as family or workplace disputes, by making opening remarks. From the 
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outset, a mediator might emphasise a shared goal of making a wise or informed decision about a conflict 

using a process that is ‘flexible’ that may support participants finding  ‘common ground’.44 Mediators 

understand that they do this to ‘educate the parties about the process, developing rapport and trust, and 

setting the tone for a collaborative negotiation’.45 However, mediators may not consider that the opening 

statement also serves as a priming tool to encourage participants to act in a manner consistent with the 

words used in the opening remarks. In other words, the opening statement plays a role in ‘neutralising the 

way in which parties are negatively primed as they enter the mediation process’ and helps to ‘establish an 

atmosphere of cooperation and open dialogue as distinguished from its adversarial alternatives’.46    

Developments in neuroscience discoveries suggest that there is a predominantly negative perception of 

the term ‘conflict’. This negative connotation has been shaped by past experiences and upbringing dating 

back to early childhood and reinforced by television and the media.47 Consequently, people’s responses to 

conflict are generally poor, leading to poor behaviour and increasing the likelihood of adopting 

competitive and adversarial approaches to conflict.48 Since mediation is predicated on conflict, parties are 

likely to have been negatively primed and might adopt a combative stance towards mediation from the 

start particularly if focussed on ‘conflict’ rather than ‘agreement’. 

Positive priming can neutralise or minimise the effect of the negative priming that can arise in conflict. 

The way in which positive priming effects can be achieved from the opening statement is highlighted by a 

prominent priming study conducted at New York University.49 In the study, two groups of undergraduate 

students were issued with a list of five-word sets and asked to form sentences out of each word list, 

otherwise known as the ‘scrambled sentence test’.50 There were two sets of word lists: one included words 

associated with politeness, and the other contained words associated with being rude. Once the students 

completed 20 variations of the scrambled sentences, they were instructed to take the completed lists down 

the hall to the professor’s office where they were to be collected and scored.51 Upon arriving at the 

professor’s office, the students would see that the professor was occupied with another student.52 The 

objective of the test was to observe whether and when the student would interrupt the professor; that is, 

whether the students would behave in a manner which was consistent with the words with which they 

were primed.53 The study suggests that ‘students who were primed with polite words waited longer on 
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average than the students who were primed to be rude.’54 Interestingly, the ‘overwhelming majority’ of 

the students who were primed to be polite did not interrupt the professor at all.55  

The implications of the priming studies above indicate that the use of positive language in the opening 

statement may prime the parties to display more positive and polite behaviours.56 It is suggested that 

positive priming by focussing more on agreement and decision making rather than dispute or conflict (or 

conscious avoidance of negative priming) reduces the existing negativity and hostility of the situation.57 

Studies in psychological priming suggest that an opening statement that uses language which emphasises 

the value of being ‘open-minded’ and ‘fair’, the need for ‘creativity’ and ‘outside the box thinking’58 may 

also support more lateral thinking and engaged discussions.  

 

Part IV: Face-to-Face Contact and Reflection 

The purpose of a joint session in mediation includes facilitation of face-to-face communication, exploring 

and discussing issues, supporting perceptual shifts and enabling a deeper conversation that might not 

otherwise take place. The process can support the building of rapport,59 and facial expressions can enable 

participants to assess the sincerity and genuine intentions of the other party.60 In the mediation process, 

behaviours may passively and unintentionally change to match those of another participant or the 

mediator. This is because ‘the mere perception of another’s behaviour automatically increases the 

likelihood of engaging in that behaviour oneself.’61 This is sometimes referred to as ‘automatic 

mirroring’, which does not involve an intentional response.62 

Facial expressions can also support different responses, and the involvement of a practitioner can assist 

people to better understand the intent behind facial expressions. The development of mirror neuron theory 

was the result of a series of experiments with monkeys.63 Early experiments involved providing macaque 

monkeys with a banana or a peanut.64 When researcher Leo Fogassi casually picked up a peanut, it was 

discovered that the monkey’s brain signature reacted the same way as if the monkey had grasped the 

peanut itself, even though the monkey had simply observed the act.65 It has been suggested that this 
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phenomenon also applies in human brains.66 The process of brain imitation is said to occur as a result of 

the production of special ‘mirror’ neurons which are ‘not just about copying, but are also a means of 

understanding another’s intentions’.67 The special mirror neurons signal the limbic system to feel the 

same emotions associated with the observed facial expressions.68 In effect, the mirror neurons help the 

brain re-enact an experience and assess the intentions of other people and develop a ‘profound 

understanding of their mental states’.69   

Consistent with the above findings, mediators may use a joint session as an opportunity for participants to 

develop mirror neurons. Participants in mediation are asked to retell their story during a joint session in 

mediation. The other party is encouraged to face the other party and thereby observe their facial 

expressions and assess their intent. From this, mediators may be subconsciously priming participants to 

build trust between each other and accept information and offer exchanges.  

As part of the mediation process, mediators reflect back the content of each party’s communication. This 

process of reflection is akin to a process of mirroring whereby each of the participants are compelled to 

assess their own intent when their own expressions and story have been reflected back to them by the 

mediator. In other words, each party must ‘come to know itself’.70 

 

Part V: Framing and Reframing  

As the ‘master of the process’, mediators may have a significant influence over the course of the 

mediation, especially when priming techniques are employed in order to encourage people to be open, 

cooperative and accepting. When processes associated with anchoring, framing and heuristics are used, 

they can amplify the likelihood of outcomes being accepted because the brain is primed to accept them.71  

   

‘Framing’ is a featured technique that is well embedded into the practice of being an experienced 

mediator. Mediator training often refers to framing as an essential skill for mediators. The rationale 

behind this is because ‘framing’ can be employed as a method to prime parties to consider issues from a 

range of perspectives. The way in which information is presented in mediation influences the way the 

brain processes information and may even mitigate anxiety.72 

In a study conducted by Beilock, a group of female students were given a series of simple arithmetic 
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problems both in vertical form and horizontal equations.73 Half of the students were presented with 

negative bias by being told that women performed worse at mathematics.74 The results demonstrated that 

the students who were exposed to the ‘stereotype threat’75 performed worse in the test.76 Remarkably, they 

only performed worse in the problems which were presented horizontally but not in vertical problems.77 

The discrepancies between the results can be explained by the way that the brain processes information. 

The left prefrontal cortex of the brain deals with horizontal problems and also experience feelings of 

anxiety.78 Consequently, the activation of the stereotype threat caused an increase in anxiety which 

resulted in decreased performance.79 The vertical problems, however, are treated as a ‘visual spatial 

problem’ 80 and are processed in the right frontal cortex. This part of the brain is not interrupted by 

feelings anxiety. As a result, its performance is unaffected by the presence of the stereotype threat.81   

For practitioners, such studies suggest that information presentation is critical to the practice of 

mediation. Using neutral language or other strategies that activate the thinking and more rational brain 

functions can be useful to encourage meaningful dialogue between parties.82 This may in turn foster 

empathy and cooperation.83 As noted by Lehrer, ‘merely changing the presentation of the problem can 

dramatically alter how the brain processes the information’84 and may ultimately influence the course of 

the mediation process for the participants. The manipulation of information presentation can, it is 

suggested, prime the brain towards resolution.  

A. Liability in Language  

 In view of the above, mediators should arguably be wary of the words and language used when speaking, 

framing or even asking questions during the course of mediation. It could be suggested that words used 

might be meaningfully associated with the motivations and goals sought through the process of 

mediation.85 Some words such as ‘fairness, balance, generosity, cooperate, honest, parity or in sync’ 86 are 

likely to be more conducive to an objective relating to agreement than words such as ‘litigation, side, 

defendant, win, tough and lose’.87 Further, certain words may potentially trigger negative emotions or 

behaviour. In this situation, practitioners might consider analogous new phrases, or using different 
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approaches to describe interests and issues. Priming effects are particularly important when selecting 

topics for discussions during an agenda-setting stage.  

B. Offers of Settlement 

Priming effects achieved by way of framing may also be relevant when presenting options that may lead 

to an agreement. For example, an option that is described as a ‘gain’ may trigger pleasure in the brain and 

in contrast, a ‘loss’ may be perceived as a fearful event because the pleasure centre becomes suppressed.88 

As such, it is more likely that the brain can be primed to accept an option when the option is presented as 

a ‘gain’ as opposed to a ‘loss’.  

The theory developed in 1979 by Kalmeman and Tversky suggests that people are more sensitive to 

losses than to gains.89 Essentially, ‘expected losses did not create fear—they suppressed the brain's ability 

to imagine pleasure’.90 This is relevant in mediation because ‘if loss aversion suppresses the ability to 

imagine reward, it may have additional effects on one's ability to think creatively about how to meet their 

desire for reward’.91 The likelihood of an agreed outcome may diminish when the pleasure centre is 

suppressed due to expectation of a loss.   

In the context of a mediation, options can be presented in different ways by participants and a mediator. 

Take, by way of example, an unfair dismissal dispute between an employer and employee. For example, 

in a given situation, an employee may have requested $20,000 (or 20 weeks’ pay) to satisfy all claims the 

employee had against the employer.  The final offer made by the employer may be $10,000 (or 10 weeks’ 

pay), where the employer had previously offered $5000 (5 weeks’ pay). Rather than a party, lawyer or 

mediator describing the offer as ‘the employer has offered half of what you requested’, positive framing 

such as ‘the employer has doubled their previous offer’ may impact perception of the option. The framing 

of the settlement offer can prime participants to accept an option because it becomes a ‘gain’, which may 

trigger the pleasure centre of their brain.  

 

Part VI: Mind Manipulation by Money 

Money priming effects have been deemed to be more ‘durable and larger than classic cognitive priming 

effects’92 and therefore have attracted over 165 experiments to date across 18 countries. When people are 

reminded of money, studies show people display a tendency to be less interested in interpersonal 

relationships and may avoid interdependence. It has been suggested that people may shift into 

‘professional, business, and work mentality’ with an effort to feel efficacious.93 Essentially, when primed, 

people may exhibit independence and self-sufficiency and demonstrate behaviours that include 
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unhelpfulness, stinginess and disinterest in social contact.94 Money priming can cause people to be less 

likely to consider another’s perspective, become less compassionate or empathic and ultimately disregard 

the emotional expressiveness of others.95  

Experiments suggest that money priming brings about a state of self-sufficiency.96 In this context, self-

sufficiency is defined as ‘... an emphasis on behaviours of one’s own choosing accomplished without 

active involvement from others’.97 In one experiment, participants were given a difficult ‘descrambling 

task’ consisting of 15 sets of five jumbled words referencing money and 15 sets that did not relate to 

money.98 Participants were then allocated a difficult but solvable problem involving arranging 12 disks 

into a square with five disks per side.99 Prior to the task, randomly selected participants were reminded of 

money and were ‘money-primed’, and the ‘control group’ were not conditioned about money.100 

Participants were also advised that the experimenter was available to help where the participants required 

assistance.101 Those who were money-primed lasted almost twice as long on the task than did the control 

group before asking for help.102  

The above hypothesis was also found to be true in circumstances where the subjects were primed in 

relation to having more money. In one experiment, the primed group were conditioned to have an 

abundance of money or ‘high money’, and the other were exposed to the idea of restricted money or ‘low 

money’.103 Participants were tasked to solve an impossible problem by ‘outlining all segments of a 

geometric figure once and only once without lifting the pencil or retracing any segments’.104 All 

participants were extended the opportunity to ask for help. Again, the results showed that participants 

with high money priming persevered longer than their low money counterparts.105  

Another study suggested that money primed people have a higher tendency to show unethical intention 

than those without conditioning. In this experiment, a group of students were money-primed using the 

same descrambling task as mentioned above.106 Half the group were only given neutral phrases. Next, 

participants were instructed to indicate their likelihood to engage in a prescribed behaviour within 13 
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different ethical scenarios.107 The results of this study revealed that money primed participants displayed 

high tendency to readily engage in the described unethical behaviour than participants in the control 

group.108  

The plethora of money priming experiments is relevant in the context of ADR processes. Money, and 

discussion that is primarily related to money, may result in responses which lead to ‘reduced requests for 

help and reduced helpfulness toward others’109 and can even ‘prompt immoral behaviour’.110 In this 

regard, it seems that ‘mere, subtle exposure to money can be a corrupting influence’111 in some ADR 

processes and the timing of any discussions regarding money may need to be carefully considered 

together with word use (for example using the word ‘impact’ rather than ‘compensation’).   

A. Money Priming and Offers of Settlement  

In the course of discussions about options for resolution during mediation, money may be a primary 

subject of consideration for the parties. As such, discourse about money is often inevitable. When money 

becomes a consideration, the effects of loss aversion can be intensified. In making a settlement decision, 

Participants become more attuned to and wary of the nuances and priming effects of the mediator’s 

presentation of the available options.  

Kalmeman and Tversky have noted that people have a tendency to be loss averse compared to their 

perspective about gains. In studies related to rationalist decision theory, it has been proposed that people 

have a stronger preference for an option that is certain when the choice is framed as one between ‘gains’ 

than when the same choice is framed as one between ‘losses’.112 In one experiment, participants were 

given the choice between a certain $240 gain and a 25% chance of receiving $1,000.113 They were also 

given a choice between a 75% chance of losing $1,000 or a certain loss of $750.114 In the first scenario, a 

large majority of participants opted for the certain win, despite the chance of receiving a higher amount of 

money.115 Conversely, in the second scenario, the majority of participants chose the possibility of losing 

$1000 over a certain loss of $750.116 The study shows that when ‘faced with opportunities to gain money, 

most subjects preferred the riskless option even though it had a slightly lower expected value than the 
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risky option, however when faced with losing money, most subjects preferred a gamble that had the same 

expected value as the riskless option’.117  

The loss aversion theory and riskless option preference suggest that careful framing may reduce impasse 

in mediation. When options are framed as a gain rather than a loss, the brain may be primed to accept the 

option rather than the alternative. At the very least, practitioners need to be aware that participants may be 

framing options, whether consciously or unconsciously. Mediators may also knowingly or unknowingly 

introduce a reference point which can be presented as an alternative ‘loss’ option.118 Specifically, the 

monetary costs of litigation can be used as a comparator of being a ‘risky option’. The possibility of 

losing money may prime participants to consider other options. 

 

Conclusion 

Studies suggest that priming can have a significant impact on our day to day activities. It has been shown 

to influence walking speeds,119 rudeness,120 voting,121 and even assessing whether someone may be a 

murderer.122  As noted in this article, the physical layout of a meeting space can influence perceptions as 

can what people wear to a meeting.123 Such factors can also influence abstract thinking and power 

relations.124 The skills of a mediator in facilitating a mediation session have been described as artful. This 

suggestion stems from the perception of mediation as a flexible and informal process compared to the 

strictly structured and formal system of adjudication by the courts, together with an acceptance that 

mediators are involved in the choreography of mediation and that there is little that is scientific about this 

involvement. Mediators are expected to draw upon their training, experience and intuition in the course of 

the mediation process.  

Recent developments and studies in the fields of neuroscience and psychology have uncovered relevant 

phenomena that can assist us to better understand the practice of mediation. Understanding the role of 

‘priming’, whereby human behaviour is affected by verbal or object triggers, can assist mediators to foster 

a relationship of cooperation and trust between the participants in mediation. In addition, some research 
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relating to priming suggests that mediators can influence the experience and even the success of 

mediation by simply monitoring the room set up and colours, considering food and refreshments and 

carefully selecting their words and facial expressions.   

In many ways, the research in the human sciences area suggests that mediation is not an art form. 

Understandings about unconscious factors suggest that mediators can make deliberate choices that can 

influence outcomes and can better understand what might drive behaviours. However, mediation is not 

only driven by science. There is an intuitive component and behavioural research cannot so readily 

explain how rapport, trust and dignity are supported. The way in which mediators are engaged in varying 

choreographies suggests that artistry is also at play, which is not readily measurable using behavioural 

science measures. In short, mediation is both a science and an art. This article does, however, suggest that 

many mediators may benefit from placing more focus on the scientific components of mediation practice.  
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