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Internationalising the International Arbitration Act 
By Erika Williams1 

Abstract 

On 25 October 2018, the Civil Law and Justice Legislation Amendment Act 2018 (Cth) received assent, 
which amongst other things, made four key amendments to the International Arbitration Act 1974 (Cth) 
Erika Williams explores these amendments, noting how they bring this legislation in line with best 
practice in international arbitration, which will continue to enhance the promotion of Australia as an 
arbitration friendly jurisdiction.  

- - - - -

On 25 October 2018, the Civil Law and Justice Legislation Amendment Act 2018 (Cth) (Act) received 
assent.  This Act has been a long time coming, with the bill having been introduced and read in the Senate 
for the first time in March 2017.  It was not until September 2018 when the Senate agreed to the third 
reading before the bill made its way to the House of Representatives, where it finally passed both houses 
on 17 October 2018.  The provisions relating to the International Arbitration Act 1974 (Cth) (IAA) 
commenced on 26 October 2018. 

The object of the Act is to ‘make minor and technical amendments to civil justice legislation’ and it 
amends various Commonwealth legislation including the IAA.  A closer inspection of the amendments to 
the IAA reveals that they are anything but ‘minor and technical’. 

There are four key amendments to the IAA.  These are succinctly and somewhat deceptively summarised 
in the explanatory memorandum to the Act as: 

1. clarifying the procedural requirements for enforcement of an arbitral award;

2. specifying expressly the meaning of competent court for the purpose of the UNCITRAL Model
Law;2

3. clarifying the application of the confidentiality provisions to certain investor-state arbitrations;
and

4. modernising the provisions governing arbitrators’ powers to award costs in international
commercial arbitration proceedings.

In relation to these amendments, Senator the Honourable George Brandis QC stated in his second reading 
speech that the Bill:  

1 Senior Associate, McCullough Robertson Lawyers; Fellow, Chartered Institute of Arbitrators; Director, ArbitralWomen; BA, 
LLB (Hons). 
2 UNCITRAL Model Law on International Commercial Arbitration (As adopted by the United Nations Commission on 
International Trade Law on 21 June 1985, and as amended by the United Nations Commission on International Trade Law on 7 
July 2006) (Model Law). 
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‘reflects the Government's commitment to maintain its place in the international legal 
environment by amending the International Arbitration Act to help ensure that Australian arbitral 
law and practice stay on the global cutting edge, so that Australia continues to gain ground as a 
competitive arbitration friendly jurisdiction.’ 

The following analysis of the four amendments identifies the significance of these changes to the IAA. 

(a) Clarifying procedural requirements for enforcement

This summary is probably the most understated of the four amendments.  The Act amends the language in 
sections 8(1) and 8(5)(f) of the IAA to clarify that a foreign award is binding between the ‘parties to the 
award’, rather than to the ‘parties to the agreement pursuant to which the arbitration award is made’, 
which is the current language in section 8. 

The reference to enforcing an award against a party to the arbitration agreement, as opposed to the parties 
to the award, is in contrast to equivalent legislative provisions in leading international arbitration 
jurisdictions such as the United Kingdom, Singapore and Hong Kong.   

The previous wording of this provision resulted in contradicting Australian case law.  The Victorian 
Court of Appeal held that section 8(1) as it was previously formed imposed a legal onus on the party 
seeking to enforce the award (Award Creditor) to prove that the party which must pay the 
award (Award Debtor) is a party to the arbitration agreement.3  However, Justice Foster, the 
Arbitration Co-ordinating Judge in the Sydney Registry of the Federal Court of Australia held that the 
Award Creditor need only produce the award and the alleged agreement upon which it relied in 
order to meet the evidential requirements of section 9(1), even if the Award Debtor is not a named 
party to the arbitration agreement.4 

This amendment addresses the emergence of joinder and consolidation in arbitration proceedings 
where there are multi-party or multi-contract proceedings.  Many arbitration institute rules have 
recently been revised to accommodate joinder and consolidation.  The recognition and enforcement 
of an award between parties to the award, as opposed to the parties to the agreement, is a 
practical and sensible approach.  

This clarification should be welcomed as it acts to remove a potential unnecessary procedural step which 
would require the Award Creditor to demonstrate that the award does in fact bind the Award 
Debtor where the Award Debtor is not named on the arbitration agreement.  It brings the IAA into 
line with international best practice and reinforces the approach taken by Justice Foster as the 
approach to be adopted throughout all Australian jurisdictions. 

Unlike the remainder of the amendments to the IAA, now that this Act has entered into force, 
this amendment applies to arbitral proceedings regardless of whether those proceedings commenced 
before these amendments were enacted.  The other amendments to the IAA only apply to arbitration 
proceedings were commenced after 26 October 2018, the date the relevant provisions in the Act 
commenced. 

(b) Specifying the meaning of ‘competent court’

Article 6 of the Model Law requires the functions referred to in certain Articles of the Model Law to be 
performed by the court(s) as specified by each State enacting the Model Law.  Australia has specified the 

3 IMC Aviation Solutions Pty Ltd v Altain Khuder LLC (2011) 38 VR 303. 
4 Dampskibsselskabet Norden A/S v Beach Building & Civil Group Pty Ltd (2012) 292 ALR 161. 



THE ARBITRATOR & MEDIATOR MAY 2019 

124 

courts for the purposes of Article 6 as the supreme court of the state or territory which is, or is to be, the 
place of the arbitration, or in any case, the Federal Court of Australia. 

This specification works well for articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2) which are identified in 
article 6 of the Model Law and all use the phrase ‘the court or authority specified in article 6’ to designate 
power to the relevant Australian court. 

However, the following articles do not refer to ‘the court or authority specified in article 6’ and instead 
designate power to ‘the competent court’: 

a) article 17H – recognition and enforcement of interim awards;

b) article 27 – court assistance in taking evidence;

c) article 35 – recognition and enforcement of awards; and

d) article 36 – grounds for refusing recognition or enforcement of awards.

There is no definition of ‘competent court’ in the IAA or the Model Law which has caused the question of 
jurisdiction to arise when a party has sought to engage the court’s power in relation to these provisions.5 

The Act introduces amendments which would clarify this ambiguity by stating that if the taking of 
evidence or the recognition or enforcement of awards (interim or otherwise) is to take place in a state or 
territory, then the supreme court of that state or territory is a competent court, or in any case, the Federal 
Court of Australia is a competent court. 

This is another welcome amendment which applies to arbitration proceedings commenced from 26 
October 2018.  For arbitral proceedings commenced prior to the enactment date, parties seeking to rely on 
these provisions will need to rely on the common law to establish that the relevant court is a competent 
court to exercise jurisdiction.  

(c) Clarifying the application of confidentiality provisions

The amendments to the confidentiality provisions in the IAA exclude the application of these provisions 
where the Transparency Rules6 apply.  The application of the Transparency Rules is governed by the 
United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (2014) 
(Mauritius Convention).  This update to the application of the confidentiality provisions in the IAA 
indicates that Australia is taking steps towards implementing transparency in investor-state arbitration.   

In July 2017, Australia was the first country in the Asia-Pacific region to become a signatory to the 
Mauritius Convention.  Parties to the Mauritius Convention agree to apply the Transparency Rules where 
both the State and the claimant investor’s State are parties to the Mauritius Convention or where the 
investor agrees to their application.  The Mauritius Convention entered into force on 18 October 2017.  
Australia is however, yet to ratify the Mauritius Convention.  

Once Australia ratifies the Mauritius Convention, investor-state arbitrations between Australia and 
consenting investors or investors from States party to the Convention will become subject to the 
Transparency Rules regardless of when the treaty underpinning the arbitration was concluded, or the 
applicable arbitration rules.  Similarly, Australian investors engaging in arbitration against foreign States 

5 See, for example, Castel Electronics Pty Ltd v TCL Air Conditioner (Zhongshan) Co Ltd (2012) 201 FCR 209. 
6 United Nations Commission on International Trade Law Rules on Transparency in Treaty-based Investor-State Arbitration 
(Transparency Rules). 
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party to the Convention should be wary that the Transparency Rules may apply.  As more countries sign 
up to the Mauritius Convention, transparency will automatically apply to more investor-state arbitrations.  

One way in which the clarifications to the confidentiality provisions could have a role to play now is 
where parties to an investor-state arbitration, to which the Transparency Rules apply, agree to Australia as 
the seat of the arbitration.  The IAA then provides the appropriate framework in which the Transparency 
Rules could operate. 

The amendments affecting the applicability of the confidentiality provisions apply to arbitration 
proceedings commenced after 26 October 2018.  It is important to note that these clarifications to the 
confidentiality provisions only apply to investor-state arbitrations and not international commercial 
arbitrations so private parties who have agreed to international arbitration as a means of resolving their 
dispute still have the protection of the confidentiality provisions in the IAA, unless they agree to opt out. 

(d) Modernising arbitrators’ powers to award costs

Finally, the Act removes reference to the taxation of costs in international arbitration.  The Explanatory 
Memorandum states that references to taxing costs are ‘outmoded and inflexible in contrast to current 
practice in international arbitration’. 

Instead, the IAA simply provides that the tribunal may, in making an award, settle the amount to be paid 
by whom and in what manner. 

This is a ‘minor and technical’ amendment that applies to arbitration proceedings commenced after 26 
October 2018 and allows a tribunal to settle costs in a manner it deems appropriate. 

What this all means 

Now that the Act is in force and the provisions relevant to the IAA have commenced, the IAA is now in 
line with best practice in international arbitration which will assist with the promotion of Australia as an 
arbitration friendly jurisdiction.   
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	(a) Did the arbitrator act as a mediator?;�
	(b) If the arbitrator did act as a mediator, did the parties give their written consent before the arbitrator resumed the arbitration?;�
	(c) If those consents were required and had not been given, had Ichor waived its right to object to the arbitrator resuming the arbitration?; and�
	(d) Alternatively, was Ichor estopped from asserting that the requirements of s 27D(4) were not met?�
	Was the arbitrator acting as a mediator?�
	Was written consent obtained?�

	McDougall J observed that where written consent is a requirement for something to happen, what is needed is a written expression of consent signed by, or otherwise attributable to, the parties whose consent is required.P531F P Even though both parties...�
	Had Ichor waived its right to object?�

	Council sought to rely on Article 4 of the UNCITRAL Model Law on International Commercial Arbitration (Model Law) which provides that a party may waive its right to object by proceeding with the arbitration with knowledge that a requirement under the ...�
	Did estoppel arise?�

	The Council also advanced estoppel arguments.  McDougall J dismissed these arguments hastily, questioning how a conventional assumption could overcome the need for written consent where neither party was aware of such a requirement.  Put another way, ...�
	Appeal�

	The appeal in this matter was heard on 13 September 2018 and the decision of the New South Wales Court of Appeal, written by Bathurst CJ with whom Beazley P and Ward CJ in Eq concurred, was handed down on 5 February 2019.P532F�
	Before the Court of Appeal could determine whether the application for leave to appeal was incompetent, they were first asked to determine whether the power for the Supreme Court to hear and determine the proceedings at first instance arose under s 14...�
	Section 14 of the Act provides for situations where an arbitrator becomes in law or in fact unable to perform his or her functions or otherwise fails to act.  Section 14(2) gives the courts the power to determine any controversy in relation to an arbi...�
	On the other hand, section 17J gives the court authority to order interim measures.�
	Chief Justice Bathurst concluded that a decision on whether the mandate of the arbitrator had been terminated was not an interim measure but fell within the ambit of whether an arbitrator was unable to perform under section 14(1) of the Act.P533F P  A...�
	Chief Justice Bathurst first noted that the words ‘within the authority of the court’ in section 14(3) contemplated a review of a decision under section 14(2) for jurisdictional error but commented that only a limited form of review should be availabl...�
	Following an analysis of the text, context and purpose of section 14(3), Bathurst CJ adopted the construction that promotes the paramount object of the Act stated in section 1C, namely, to ‘facilitate the fair and final resolution of commercial disput...�
	Bathurst CJ did comment that, in any event, he would not have granted leave to appeal as ‘the application did not raise any matter of general importance or principle’.P537F�
	Council was ordered to pay Ichor’s costs of the application, including the objection to competency.�
	Conclusion�

	In all Australian States and Territories, an arbitrator can act as a mediator during arbitration proceedings and then later recommence their mandate as an arbitrator, conditional upon the written consent of all parties being obtained, that right is pr...�
	Parties contemplating appealing an arbitral award or a decision of the court in relation to arbitration should also bear in mind that, when considering whether an award or decision of the court is final in the context of arbitration, the courts can an...�
	Out in the cold: WA Court of Appeal upholds freezing order against Spanish-owned Construction Company involved in arbitration�
	By Elinor BuysP538F P and Erika WilliamsP539F�
	Abstract�

	- - - - -�
	The Western Australian Court of Appeal (WA Court of Appeal) has recently confirmed the willingness of Australian Courts to issue freezing orders to prevent the frustration of arbitral awards, reinforcing Australia’s reputation as a safe arbitral seat....�
	Background�
	Primary decision�

	(5) ‘The Court may make a freezing order or an ancillary order or both against a judgment debtor or prospective judgment debtor if the Court is satisfied, having regard to all the circumstances, that there is a danger that a judgment or prospective ju...�
	a. the judgment debtor, prospective judgment debtor or another person absconds; or�
	b. the assets of the judgment debtor, prospective judgment debtor or another person are —�
	(i) removed from Australia or from a place inside or outside Australia; or�
	(ii) disposed of, dealt with or diminished in value.’�

	a. one or more of the events described in order 52A sub-rule 5(4)(a) or (b) might occur;�
	b. there is a danger that a judgment or prospective judgment will be wholly or partly unsatisfied; and�
	c. that danger arises because one or more of the events described in order 52A sub-rules 5(4)(a) or (b) might occur.�
	a. Did TGP have a ‘good arguable case on an accrued or prospective cause of action’?P542F�
	b. Was there a danger that a future arbitral award and any judgement in favour of TGP would be unsatisfied, because Duro's assets would be removed from Australia or disposed of?�
	c. Was it in the interests of justice to grant a freezing order?�
	a. the primary judge erred in fact and law in being satisfied under O 52A r 5(4)(b)(ii) of the Rules that there was a danger the prospective judgment would be wholly or partly unsatisfied because the assets of Duro would be disposed of, dealt with or ...�
	b. in the alternative, the primary judge erred in making the freezing order operate 'until further order'; rather, it should operate only until the arbitral tribunal had a reasonable opportunity to consider for itself whether to grant equivalent relief.�
	Appeal decision�
	Ground 1�
	a. Duro SA would not have the capacity to repay the loan to Duro at the time when it fell due for repayment; and�
	b. Duro's remaining assets would be insufficient to wholly satisfy an arbitral award in favour of TGP.�
	Ground 2�
	Final thoughts�

	Case Note Pakistan Reinsurance Company v Equitas Limited – English High Court September 2018�
	Abstract�
	No Bias in a Small Pool, Apparently�
	Facts�
	The Application�

	1. C had been appointed as the arbitrator on eight other arbitrations on behalf of Equitas;P561F�
	2. C had been appointed by Equitas as an expert in an entirely unrelated claim.  For this appointment, C earned GBP 20,000; and�
	3. C delayed disclosing these prior appointments.�
	The Decision�

	1. the arbitrator did disclose the initial meeting about the expert appointment even if he did not disclose that he had in fact been appointed;�
	2. the sum of GBP 20,000 paid to the arbitrator was small, and not sufficient in the ‘eyes of an impartial observer’ to give rise to the appreciation of a risk of apparent bias;�
	3. the expert appointment was a ‘one-off';�
	4. the court dismissed any notion that when acting as an expert, there would be any conversation about the arbitration.  Mere contact is simply not enough to give rise to an appreciation of apparent bias; and�
	5. finally, the court considered the IBA Guidelines on Conflicts of Interest in International Arbitration (IBA Guidelines).�
	In their well known Traffic Light lists, the IBA Guidelines set out examples of when a conflict of interest exists (the ‘Red List’), where a conflict may exist and disclosure should be made (the ‘Orange List’) and examples where no conflict of interes...�
	The Red List is subdivided into two parts, a waivable red list and non-waivable red list.  The non-waivable Red List contains an non-exhaustive list of conflicts considered so clear that the arbitrator should not act. The waivable Red List consists of...�
	The Court was referred to paragraph 2.3.1 of the Red List, which provides that a conflict of interest arises where ‘the arbitrator currently represents or advises one of the parties or an affiliate of one of the parties.’  Paragraph 2.3.1 is in the wa...�
	The court questioned whether paragraph 2.3.1 applied to experts, who are providing evidence rather than ‘advising a party’ but in any event dismissed the Guidelines as not ‘a factor which tips the balance so far as the expert issue is concerned.’�
	The Discussion�
	The IBA Guidelines on Conflict of Interest in International Arbitration�

	1. firstly, the court should have recognised that the various traffic light lists are intended to be non-exhaustive.  Rather than analyse the words of paragraph 2.3.1 and decide that it may not apply to expert appointments, the court could have treate...�
	2. secondly, not only could the waivable Red List provided guidance, but additional assistance could have been sought from the Orange List. In particular:�
	a. paragraph 3.1.3 requires an arbitrator to disclose where that arbitrator has been appointed within the past three years on two or more occasions by a party or affiliate;�
	b. paragraph 3.1.5 requires the arbitrator to disclose where that arbitrator has served or is serving in another arbitration involving a party or affiliate; and�
	c. paragraph 3.3.8 requires an arbitrator to disclose where that arbitrator has been appointed as an arbitrator on more than three occasions by a legal representative.�
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	Abstract�
	(a) Clarifying procedural requirements for enforcement�
	(b) Specifying the meaning of ‘competent court’�
	(c)  Clarifying the application of confidentiality provisions�
	(d) Modernising arbitrators’ powers to award costs�
	What this all means�
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	Abstract�
	‘If things don’t change, they’ll stay the same’�
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	Resolution Institute is a vibrant community of dispute resolution professionals including mediators, arbitrators, adjudicators, restorative justice practitioners. Resulting from the integration of IAMA into LEADR, Resolution Institute is a not-for-pro...�





