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Case Note 

Security for Amount in Dispute Ordered by 

Arbitration Tribunal – When Awarded, Whose 

‘Property’ and How to Get it Paid Out 

Dalian Huarui Heavy Industry International Company Ltd v Clyde & 

Co Australia (a firm) [2020] WASC 132 
Greg Steinepreis1 

Abstract 
This case provides an illustration of the use by an international arbitration tribunal of a pre-award 

power to direct security for the amount in dispute. The source of the power was s 12(1)(g) of the 

Singapore International Arbitration Act 1994 (‘SIAA’). There is no equivalent power in the 

International Arbitration Act 1974 (Cth) (‘IAA’), although such a power could be given to a tribunal 

by agreement. The WA Supreme Court considered the effect of a direction to give security in the 

exercise of that power and the terms of a trust agreement entered into by the parties to implement the 

direction. The court considered whether the circumstances were distinct from those applicable to a 

freezing order and gave rise to a security interest in the security monies under the Personal Property 

Securities Act 2009 (Cth) (‘PPSA’), and whether a later insolvency of the party giving the security 

made any difference. 

The International Arbitration 
The history of the arbitration was outlined by the court. The plaintiff (‘Dalian’) and the second 

defendant (Duro Felguera Australia Pty Ltd (‘Duro’)) were parties to a subcontract for the design and 

supply by Dalian of heavy machinery for the Roy Hill Iron Ore Project in the Pilbara, Western Australia. 

Dalian claimed the balance of the subcontract sum. The dispute ended up in arbitration before a 

distinguished arbitration panel, seated in Singapore. 

1 Partner of Squire Patton Boggs (AU), B.Juris (UWA), LLB (UWA), FACICA, Grade 1 Arbitrator. 
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Some months after the hearing but before any award, Dalian applied to the tribunal for interim relief. 

The relief sought was payment of A$27 million as security for some of the amount in dispute, or 

alternatively a freezing or asset preservation order, pending the award. 

The application for security was made under s 12(1)(g) of the SIAA. Relevantly, ss 12(1)(g), (h) and (i) 

of the SIAA state: 

Without prejudice to the powers set out in any of the other provisions of this Act and in the Model Law, 

an arbitral tribunal shall have the powers to make orders or give directions to any party for – 

… 

(g) securing the amount in dispute;

(h) ensuring that any award which may be made in the arbitral proceedings is not rendered ineffectual by

the dissipation of assets by a party;

(i) an interim injunction or any other interim measure.

The tribunal granted the order for security in the sum sought. After weighing the alternatives, it decided 

monetary security under s 12(1)(g) of the SIAA was appropriate. This was because the tribunal was 

about to make an award and Dalian would likely suffer irreparable harm if it could not be enforced. 

Duro had received a substantial sum and much of that was likely to be transferred out of the 

jurisdiction, and other means of security might not be available to Dalian. 

The order was that, on the basis of a cross undertaking as to damages from Dalian and pending further 

order, Duro must forthwith take all necessary steps to deposit A$27 million into a bank account in the 

joint names of the solicitors for each party to be dealt with in accordance with the agreement of the 

parties or the direction of the tribunal. 

The parties entered into a Trust Agreement to give effect to this order. For commercial reasons, the 

money was transferred into a controlled monies account in the name of the solicitors for Duro. 

The tribunal later awarded Dalian about double the amount of the security. Dalian requested payment 

of the security, but this was not made. Dalian then obtained a direction of the tribunal (Procedural Order 

17 (PO17)) that the trust monies be paid out to it. However, the monies were not paid to Dalian. 

The Court Case 
Dalian commenced court proceedings to enforce the award and applied for a direction that the trustee 

pay the security monies to Dalian. Days afterwards, Duro went into voluntary administration and 

enforcement was put on hold. Duro’s administrators demanded that the trustee not pay the monies to 
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Dalian pending the outcome of the administration and opposed the application. The trustee eventually 

sought a direction from the court under s 92(1) of the Trustees Act 1962 (WA) as to how to deal with 

the competing demands. 

Issues 
The court had to decide three questions: (1) Whether the trustee was obliged to pay the A$27 million to 

Dalian; (2) If so, from when; (3) Did the trustee’s obligation continue where voluntary administrators 

were appointed to Duro. 

The court examined the arbitration background and the history and scope of s 12(1)(g) of the SIAA. The 

court also considered the nature of each party’s interest in the trust monies, whether Dalian’s interest 

constituted a ‘security interest’ for the purposes of the PPSA and various relevant provisions of the 

Corporations Act 2001 (Cth) (‘Corporations Act’). 

Court Decision 
The court noted the somewhat unique aspects of the SIAA which expands on the Model Law, intended 

to be part of an enhancement of Singapore’s attractiveness as a seat, and the limited discussion of s 

12(1)(g) by Singaporean courts.  

The power to grant security under s 12(1)(g) was considered to be clearly distinguished from the power 

to grant a freezing order and of an ‘ostensibly stronger and elevated character’. This power was 

considered to go ‘well beyond’ the freezing order power and was more akin to an order to pay money 

as a condition for leave to defend an action.  

This distinction has significant implications in insolvency. As the court noted, security over a dedicated 

fund for the purpose of providing some assurance of recovery in the event of a successful outcome, if 

akin to a payment for leave to defend, would result in the party being treated as a secured creditor. On 

the other hand, there is long-established authority that a beneficiary of an ‘in personam’ freezing order 

would not obtain any superior interest above other unsecured creditors. 

Central to the court’s decision was the Trust Agreement, in which there was a term that the trust monies 

may only be released or paid in accordance with a direction to the Trustee by a nominated partner of 

both the solicitors for Dalian and Duro, or a direction of the tribunal.  
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The court determined that an express trust was created by the Trust Agreement in respect of the A$27 

million, on the terms of that trust, and the status of those monies was similar to where a neutral 

stakeholder holds funds pending a property settlement. Dalian held a contingent equitable interest in 

the funds, contingent on winning its case in the arbitration, by reason of the trust agreement and upon 

receipt of the funds into the nominated account.  

Crucially, it was also determined that Dalian’s interest altered once the tribunal made PO17. At that 

point, the interest matured or was ‘perfected’ and was fully vested such that Dalian’s interest became 

an absolute and unqualified beneficial entitlement in equity to receive the funds.  

Duro had some degree of residual equitable interest in the funds (an interest that they be held on the 

terms of the trust) before PO17, but no such interest after that. 

The appointment of voluntary administrators to Duro occurred about six weeks after PO17. The court 

examined the operation of the PPSA and the Corporations Act to determine if the position under those 

statutes changed the position of the parties’ respective interests. 

In the court’s view, Duro’s rights to the funds before PO17 could be classed as ‘property’ within the 

meaning of that term in the relevant provisions of the PPSA and the Corporations Act.  

As well, Dalian’s rights until PO17 would come within the meaning of a ‘security interest’ and be 

subject to obligations under s 12 of the PPSA. Until PO17, the trust funds were retained under a 

‘transaction’, as that term is used in the definition of ‘security interest’, as the Trust Agreement secured 

payment or performance of an obligation. 

The court concluded that, while Dalian’s security interest could have been perfected and protected by 

registration under the PPSA before the tribunal directed PO17, the direction operated as a ‘perfection’ 

of Dalian’s interest within the meaning of that term in s 21 of the PPSA. 

In relation to the Corporations Act, Duro argued that the trust funds were property of Duro and should 

be available to all creditors under ss 437A and 437B and the funds were ‘property’ within the meaning 

of ss 9 and 437D and governed by s 440B. The court disposed of these arguments and other similar 

arguments2 on the basis that the trust funds were not the property of Duro after PO17, but instead the 

property of Dalian. 

2 Based on ss 441AA, 441A, 441B and 441D. 
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In the end result, the court answered the three questions of it as follows: (1) The trust monies must be 

paid to Dalian; (2) This should have occurred from the time of the tribunal’s direction, PO17; (3) The 

obligation on the trustee to pay the trust monies to Dalian continued despite the appointment of 

administrators to Duro (although no orders to this effect were made to allow the administrators to 

consider whether to seek a preservation order to keep the monies in Australia, which application was 

later made and dismissed3). 

Comments 
This case illustrates the exercise, by an international arbitration tribunal, of the power under s 12(1)(g) 

of the SIAA to order pre-award security for the amount in dispute. By that unique provision, the tribunal 

also has a broad discretion how that might be done. There is no equivalent provision under the IAA. 

However, it is possible for parties to give such a power to the tribunal by agreement. 

Unlike the position in relation to a freezing order, a ‘security interest’ or other proprietary interest may 

be created for the purposes of the PPSA and the Corporations Act by an order for pre-award security, 

depending on the form of the order and how it is implemented.  

In the court’s view, the distinction between an order for pre-award security and a freezing order would 

also have insolvency implications; the beneficiary of a pre-award security order would have secured 

creditor status. For a claimant, empowering the tribunal with a power to order pre-award security is 

obviously attractive. 

Typically, a tribunal has power to order security in connection with an interim measure.4 It is unclear 

(given this was not before the court) what would be the position as regards the existence of a ‘security 

interest’ and in an insolvency where, by that power, the tribunal provides for a mechanism for the giving 

of monetary security and the parties agree a trust arrangement in similar terms to those in this case. 

The court’s determination of the rights of the parties to the security funds in the context of the PPSA and the 

insolvency provisions of the Corporations Act is of assistance to parties who enter into such consensual 

arrangements or who are the subject of a direction to secure all or some of the amount in dispute. It appears 

from this decision that a security interest may arise from the time of the security order or stakeholder/trust 

agreement in favour of the party to whom the security is provided, and that party would be well advised to 

consider perfecting and protecting that interest by registration under the PPSA. 

3 Dalian Huarui Heavy Industry International Company Ltd v Clyde & Co Australia (a Firm) [No 2] [2020] WASC 245. 
4 For example, under Art 17E of the Model Law encapsulated in the IAA, Art 33.4 ACICA Rules 2016 and Art 28.1 ICC 

Arbitration Rules 2017. 
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Compensation Act 1988 (Cth), and particularly the use of expert conclaves, would greatly assist 

arbitrators. 37 

37 Administrative Appeals Tribunal Guideline, ‘Persons Giving Expert and Opinion Evidence.’ 
Available at https://www.aat.gov.au/landing-pages/practice-directions-guides-and-guidelines/persons-
giving-expert-and-opinion-evidence-guidelines 
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	the other.
	Regarding one-off or bespoke agreements, Lord Diplock held:17F
	Regarding agreements of standard form, Lord Diplock held (broken up for ease of reading):18F
	For reasons already sufficiently discussed, rather less strict criteria are in my view appropriate where questions of construction of contracts in standard terms are concerned.
	That there should be as high a degree of legal certainty as it is practicable to obtain as to how such terms apply upon the occurrence of events of a kind that it is not unlikely may reproduce themselves in similar transactions between other parties e...
	So, if the decision or the question of construction in the circumstances of the particular case would add significantly to the clarity and certainty of English commercial law it would be proper to give leave in a case sufficiently substantial to escap...
	But leave should not be given even in such case, unless the judge considered that a strong prima facie case had been made out that the arbitrator had been wrong in his construction; and when the events to which the standard clause fell to be applied i...

	In Antaios Cia Naviera SA v Salen Rederierna AB,19F  the House of Lords affirmed Lord Diplock’s findings in The Nema, whilst clarifying that leave would only be granted in respect of questions of law that were of general application where a strong pri...
	Following the promulgation of the Arbitration Act 1996 (UK), the Court of Appeal held in HMV v Propinvest that the Arbitration Act 1996 (UK) adopted the distinction that Lord Diplock described (and which was developed over successive decisions of the ...
	In particular, Lord Justice Arden held that, ‘The effect of the Arbitration Act 1979 in this regard was thus … carried through into s 69 of the 1996 Act’, and Lord Justice Longmore held, ‘Section 69 of the Arbitration Act 1996 is largely based on the ...
	Regarding one-off or bespoke agreements (ie the circumstances contemplated by s 69(3)(c)(i)), in HMV v Propinvest, the Court of Appeal considered an appeal from the order of Justice Warren of the High Court, in which Justice Warren refused to grant le...
	Lord Justice Arden summarised the then-present state of the law as regards s 69 of the Arbitration Act 1996 (UK).  Her Honour concluded that ‘rights of appeal from an arbitration award are severely restricted’, and that ‘The matter should therefore no...
	At first instance in HMV v Propinvest, Warren J held that although he would have come to a different conclusion to the arbitrator, the arbitrator was not ‘obviously wrong’ for the purpose of s 69(3)(c)(i) of the Arbitration Act 1996 (UK).26F   Lord Ju...
	I now turn to my conclusions. As I see it, this is primarily and above all an exercise to ascertain whether the arbitrator's approach was one which could properly be described as “obviously wrong” for the purposes of s 69(3)(c)(i).
	The arbitrator is a specialist in the field of landlord and tenant and therefore very familiar with rent review clauses. Indeed the correspondence shows that he was chosen specifically for his expertise.  Now the rent review clauses in this lease are ...
	Certainly, the conclusion in this case came, in my judgment, within that category.  It was one which it was open to the arbitrator to adopt.  It was open, therefore, to the arbitrator to adopt a construction which led ineluctably to a conclusion that ...
	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
	The high threshold in s 69(3)(c)(i) of the Arbitration Act 1996 (UK) (regarding decisions about bespoke or one-off agreements) that Lord Justice Arden described in HMV v Propinvest was similarly applied in other relatively recent English decisions.  F...
	Speaking extra-judicially, Justice Colman described the test regarding obvious error in the following (amusing) way:31F
	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
	Sea Trade submit the decision was both “open to serious doubt” and, if necessary, “obviously wrong”. Mr Bailey submitted the “lower” test was appropriate because the issue was not a “one-off” issue but involved the construction of a standard form of c...
	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.  And, in HMV v Propinvest, Lord Justice A...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
	(a) first, the tests for granting leave to appeal per ss 69 of the Arbitration Act 1996 (UK) are formulated on the basis of a rich and developed body of case law, extending from at least The Nema up to and now past HMV v Propinvest;
	(b) secondly, sub-s 3(c)(i) of the Arbitration Act 1996 (UK) should be distinguished from sub-s 3(c)(ii) with the former generally relating to bespoke or one-off agreements, and containing a very high threshold, and the latter generally relating to st...
	(c) thirdly, courts should ordinarily consider whether to grant leave to appeal per s 69 of the Arbitration Act 1996 (UK) on the papers, or if oral argument is required, it should be limited.

	Having considered the way that the English courts have interpreted and applied the parent provision - s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the ...
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ’question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F
	the Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	is apparent to the judge upon a mere perusal of the reasoned award itself without the benefit of adversarial argument’.66F
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to
	dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal, but arises under the uniform CAAs and
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (division?) (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...
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	More particularly, this paper considers the uniform CAAs’ history, particularly their English origins.  This paper then considers the English courts’ and the Australian courts’ application of the relevant legislative provisions regarding the granting ...
	taken the opportunity to adopt the English courts’ approach to the parent provision – s 69 of the
	Arbitration Act 1996 (UK).
	From 1984, the Australian states and territories enacted uniform domestic commercial arbitration legislation.  The goal was to encourage commercial parties to arbitrate rather than litigate.3F   To achieve this goal, the uniform legislation aimed to p...
	Despite those good intentions, arbitration-users (for the most part, lawyers experienced in conducting arbitrations) were generally dissatisfied with the way that practitioners and arbitrators were conducting arbitrations under the uniform acts.5F   P...
	The Standing Committee of Attorneys General (‘SCAG’) met on 16 and 17 April 2009 to discuss, amongst other things, its ‘harmonisation projects that are part of the drive towards a seamless national economy that is modern, responsive and consistent wit...
	In early 2009, the Commonwealth Attorney-General’s Department announced that a new domestic commercial arbitration act would be drafted on the basis of the Model Law.  Then, in November, the 2009 Consultation Draft Bill, together with an issues paper,...
	One week later, on 13 May 2010, the NSW Parliament introduced the Commercial Arbitration Act Model Bill.  On 28 June 2010, following debate in both houses, the NSW Parliament passed the Commercial Arbitration Act 2010 (NSW).  New South Wales was the f...
	It may be noted that the efficiency of SCAG, the NSW Government of the day and the NSW Parliament in passing the Commercial Arbitration Act 2010 (NSW) left little room for an extensive report as to the drafting of each provision or a detailed explanat...
	The Uniform Commercial Arbitration Acts – Paramount Object, Section 34A and Origins
	The uniform CAAs adopted the Model Law (with minor amendments) and supplemented it with a number of provisions that were considered appropriate for the Australian domestic market.
	One example of a provision that is not found in the Model Law is s 1C, which sets out the uniform CAAs’ ‘paramount object’.  In particular, the uniform CAAs’ ‘paramount object […] is to facilitate the fair and final resolution of commercial disputes b...
	As a nuanced exception to the uniform CAAs’ paramount object to facilitate the ‘final’ resolution of commercial disputes, s 34A of the uniform CAAs provides for a limited right of appeal on a question of law as is set out below. The right of appeal is...
	In order to rely on these provisions, the parties must satisfy a number of other requirements, including that the court grants leave.14F   Sub-section (3) sets out the test for granting leave.  Sub-sections (1) to (6) of the uniform CAAs are set out b...
	In light of the near identical terms of the two provisions set out above, it is apparent that parliament adopted the text of s 69 of the Arbitration Act 1996 (UK) when drafting s 34A of the uniform CAAs.  That parliament chose to do so is not surprisi...
	is surprising, however, that neither the uniform CAAs nor their accompanying explanatory memoranda expressly acknowledge that s 34A of the uniform CAAs is adopted from the Arbitration Act 1996 (UK), given that the uniform CAAs do acknowledge those pro...
	Given s 34A’s obvious English origins, it is useful to have an understanding of the way that the English courts have interpreted and applied the parent provision – s 69 – in order to gain a better understanding of s 34A’s limits and application.
	An understanding of the English courts’ approach to granting leave to appeal arbitral awards on a question of law begins with the case law concerning s 1(3)(b) of the Arbitration Act 1979 (UK), being the predecessor to the current Arbitration Act 1996...
	That case law principally includes the House of Lords decision in Pioneer Shipping Ltd v BTP Tioxide Ltd (‘The Nema’).16F   In The Nema, Lord Diplock summarised the limited circumstances in which the court should grant leave pursuant s 1(3)(b) of the ...
	the other.
	Regarding one-off or bespoke agreements, Lord Diplock held:17F
	Regarding agreements of standard form, Lord Diplock held (broken up for ease of reading):18F
	For reasons already sufficiently discussed, rather less strict criteria are in my view appropriate where questions of construction of contracts in standard terms are concerned.
	That there should be as high a degree of legal certainty as it is practicable to obtain as to how such terms apply upon the occurrence of events of a kind that it is not unlikely may reproduce themselves in similar transactions between other parties e...
	So, if the decision or the question of construction in the circumstances of the particular case would add significantly to the clarity and certainty of English commercial law it would be proper to give leave in a case sufficiently substantial to escap...
	But leave should not be given even in such case, unless the judge considered that a strong prima facie case had been made out that the arbitrator had been wrong in his construction; and when the events to which the standard clause fell to be applied i...

	In Antaios Cia Naviera SA v Salen Rederierna AB,19F  the House of Lords affirmed Lord Diplock’s findings in The Nema, whilst clarifying that leave would only be granted in respect of questions of law that were of general application where a strong pri...
	Following the promulgation of the Arbitration Act 1996 (UK), the Court of Appeal held in HMV v Propinvest that the Arbitration Act 1996 (UK) adopted the distinction that Lord Diplock described (and which was developed over successive decisions of the ...
	In particular, Lord Justice Arden held that, ‘The effect of the Arbitration Act 1979 in this regard was thus … carried through into s 69 of the 1996 Act’, and Lord Justice Longmore held, ‘Section 69 of the Arbitration Act 1996 is largely based on the ...
	Regarding one-off or bespoke agreements (ie the circumstances contemplated by s 69(3)(c)(i)), in HMV v Propinvest, the Court of Appeal considered an appeal from the order of Justice Warren of the High Court, in which Justice Warren refused to grant le...
	Lord Justice Arden summarised the then-present state of the law as regards s 69 of the Arbitration Act 1996 (UK).  Her Honour concluded that ‘rights of appeal from an arbitration award are severely restricted’, and that ‘the matter should therefore no...
	At first instance in HMV v Propinvest, Warren J held that although he would have come to a different conclusion to the arbitrator, the arbitrator was not ‘obviously wrong’ for the purpose of s 69(3)(c)(i) of the Arbitration Act 1996 (UK).26F   Lord Ju...
	I now turn to my conclusions. As I see it, this is primarily and above all an exercise to ascertain whether the arbitrator's approach was one which could properly be described as “obviously wrong” for the purposes of s 69(3)(c)(i).
	The arbitrator is a specialist in the field of landlord and tenant and therefore very familiar with rent review clauses. Indeed the correspondence shows that he was chosen specifically for his expertise.  Now the rent review clauses in this lease are ...
	Certainly, the conclusion in this case came, in my judgment, within that category.  It was one which it was open to the arbitrator to adopt.  It was open, therefore, to the arbitrator to adopt a construction which led ineluctably to a conclusion that ...
	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
	The high threshold in s 69(3)(c)(i) of the Arbitration Act 1996 (UK) (regarding decisions about bespoke or one-off agreements) that Lord Justice Arden described in HMV v Propinvest was similarly applied in other relatively recent English decisions.  F...
	Speaking extra-judicially, Justice Colman described the test regarding obvious error in the following (amusing) way:31F
	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
	Sea Trade submit the decision was both “open to serious doubt” and, if necessary, “obviously wrong”. Mr Bailey submitted the “lower” test was appropriate because the issue was not a “one-off” issue but involved the construction of a standard form of c...
	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  ‘It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.’ And, in HMV v Propinvest, Lord Justice ...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
	(a) first, the tests for granting leave to appeal per s 69 of the Arbitration Act 1996 (UK) are formulated on the basis of a rich and developed body of case law, extending from at least The Nema up to and now past HMV v Propinvest;
	(b) secondly, sub-s 3(c)(i) of the Arbitration Act 1996 (UK) should be distinguished from sub-s 3(c)(ii) with the former generally relating to bespoke or one-off agreements, and containing a very high threshold, and the latter generally relating to st...
	(c) thirdly, courts should ordinarily consider whether to grant leave to appeal per s 69 of the Arbitration Act 1996 (UK) on the papers, or if oral argument is required, it should be limited.

	Having considered the way that the English courts have interpreted and applied the parent provision –
	s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the Australian courts have interpreted and applied s 69’s orphan provision – s 34A of the CAAs.
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ‘question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F  the
	Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general
	public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to  dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal...
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...

	Jack.pdf
	Abstract
	Courts have grappled with this question for the last 90 years resulting in ‘confusion approaching chaos’3F  reigning over the law of negligence. Since Lord Atkin famously declared in 19324F  that we have a duty to take care for our neighbours to preve...
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