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Strength in Unity — 21° Century
Court Reform for Children

TheChief Justiceof the Family Court
of Australia, TheHonour ableAlastair
Nicholson, arguesfor aunified model
to deal with legal family matters
includingjuvenilejusticein aholistic
way. Thisspeech wasdelivered asthe
2003 John Barry Memorial L ectureto
commemor ate the life of one of
Augtralia’soutstandingjurists.!

INTRODUCTION

“ 1t makes little sense to deal with fragmented familiesin
alegal systemthat issimilarly fragmented.” 2

Whatever el se may be meritoriousabout theAustralian Congtitution,
it tendsto fragment thelaw relating to children and young persons; in
particular between the Federal Governmentinrelationtoissuesarising
out of marriage, divorce and the custody of children and the State
governmentsinrelaiontotheareasof careand protectionand juvenile
crime. Depending on the nature of the matter, the same child can be
the subject of proceedingsin many courtsat the sametime.

Yet the problemsthat ariseinfamiliesaretypically interlocked. The
young offender of today was often yesterday’s victim of family
breakdown, intra-familial abuse and multiple other problems,® and
frequently, but of course not necessarily, then becomestomorrow’s
adult crimina offender.

The purposeof thisarticleisto outlineamoreholistic approach tothe
law relating toAustraian familiesand children and particularly young
peoplealleged or found to have broken thecriminal law. Underlying
thisthemeismy view that our courtsand our law have becomefar too
compartmentalised and could better servetheaim of doing justice.
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A UNIFIED COURT

The concept that | espouse is what the Americans
call a“Unified Family Court”. InAustraliawe are
not used to the concept that family courts might
exercise criminal jurisdiction. That is because we
have ascribed atoo limited roleto what afamily court
is or should be* However in my view it is less
important what the court is called than what it does:

“Defined most smply, afamily courtisasingle
forum with whichto adjudicatethefull range
of family law issues, based on the notion that
court effectiveness and efficiency increase
when the court resolves a family’s legal

problemsin asfew appearancesas possible™
5

So far as the types of cases is concerned, the
American Bar Association has long endorsed
jurisdiction for unified family courtson matters such
as.®

B Juvenilelaw violations;

B Cases of abuse and neglect;

B Casesinvolving the need for emergency
medical treatment;

B Voluntary and involuntary termination of
parental rights proceedings;

B Appointment of legal guardians for
juveniles;

B Intrafamily criminal offences[including
all formsof domestic violence];

B Proceedings in regard to divorce,
separation, annulment, alimony, custody and
support of juveniles; and

B Proceedingsto enforce paternity and to
enforce child support.

Under the unified court model all of these proceedings
would be dealt with in one court and preferably by
onejudge. In“Family Justice: Specialized Procedures
Trendsin2002: Family-Friendly Courts’, Carol Flango
of the U.S. National Center for State Courts
comments:”

“A singlejudicia officer can becomefamiliar
with the details of each family’s crisis and
better addressthefamily’sneedsand foresee
difficulties. Familiesmight morereadily obey
court orders if they know they would have
to appear before the same judicia officer.

On the other hand, concern has arisen that a
judicia officer’'sfamiliarity withafamily and
its issues will lead to prejudgment and that
onejudicial officer may not havetheexpertise
todeal with al theissues. In Ben, Oregonthe
general jurisdiction circuit court judgescarry
a general caseload but are also responsible
for coordinating a limited number of family
law cases. Onejudicia officer isassigned to
a family and hears all matters, civil and
criminal, and children’swelfare. Because of
their general experience, these judges have
proved able to handle the diverse caseload.
Motions to recues judges based on over-
familiarity and possible prejudice have been
rare.”

Such acourt would be equipped with professional staff
such as mediators, social workers and psychologists,
and have or have ready accessto arange of medical,
psychiatric and other expert resources. 1t would thus
have some of the features of the Family Court of
Australia and some State Children’s Courts but
rationalised under oneroof. Judge Michael Town, who
has served as Presiding Judge of the family court in
Honolulu, oneof the oldest unified family courtsinthe
U.S. has aptly observed:8

“The very existence of a unified court will
encourage such services, asfamilieswith very
similar problemsand needswill appear onthe
different calendarsbeing heard by thejudges.
The very same services are often needed
regardless of the kind of case before the
court. For example a divorcing family in
serious distress with acting out children may
require the same services as one with achild
who commits a serious offense.”

In this vein, my colleague Justice Linda Dessau has
expressed the following view with which | agree:

“... aunified family court must aso include
juvenile crime. Otherwise, those children
charged with offences would be dealt with
asthejunior part of an adult criminal justice
system. To follow that course would be to
marginalisethose children, whoinreality are
mostly indistinguishablefrom thechildrenwho
arein need of care and protection or suffering
family breakdown, family violence or other
family problems.” °

Research reported in 1992 by theU.S. National Center
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for State Courts has shown that at least 64% of abuse
and neglect cases, 48% of delinquency casesand 16%
of divorcing familieswho had children previoudy went
to court for another family related matter during the
prior 5 years.®®

Inajust-published study by GloriaH. Danziger, asenior
fellow of the Center for Families, Children and the
Courts at the University of Baltimore, the author
analysed six operating United States' unified family
courtsinMaryland, Hawaii, Rhode ldand, New Jersey
and Indiana. A major theme of her findings was the
need for such courtsto havejurisdictionin relation to
juvenile crime, which the Unified Family Court in
Maryland does not have.™* Importantly, her study also
makes the very clear point that in those States where
unified family courts exercise the young offender
jurisdiction, the juvenile arrest rate for violent crime
and drug abuse is amost half of those States where
thereisno such unified approach. Similarly shefound
that in most Statesthereisalso alowering of thearrest
rate for property crimes.*?

A DIFFERENT ROLE

A key feature of unified courtsisthat they take aless
adversarial approach to the problems raised. As
contrasted with aninquisitoria approach, an adversarial
system theoretically has coretraditional features such
asthefollowing:

B Thedisputed issuesand the proceedings
concerning them are principally controlled by
the parties;

B Facts are found through the testing of
evidencein open court governed by the parties
strategies and the conventional rules of
evidence with no independent evidence
gathering by the court itself;

B There is a reliance upon legal
representation and oral evidence;

B Thereis a strong adherence to rules of
evidence and procedure governing pre-trial
and trial process; and

B The judge/judicial officer is a passive
disinterested and unbiased umpire regulating
the parties' compliance with procedura and
evidentiary rules.

Danziger describes the advantages of a break with
tradition and achangeinrole, saying:*3

“In order to resolve family problems in a
comprehensive and coordinated way, the

unified family court considers all of the
parties related to the family’s legal
proceedings, as well as all the agencies,
institutions, or organisations that need to be
consulted or brought into the case. In addition,
theunified family court reviewsthe delivery
of social servicesto ensure that agreements
between families and agencies are
implemented; if they are not, the court has
the authority to enforce such agreements,
monitor them for compliance, and/or order
agenciestodeliver services. Thisisaradica
departurefrom thetraditional responsibilities
of the court: instead of ssimply adjudicating
legal disputes, the court must now oversee
services, assessments, evaluations,
counselling, outreach, probation, diversion,
attention and community services. Thisis
not the modus operandi of a neutral and
independent forum. Itisaway of conducting
business that renders the court inextricably
linked to agencies — and the day to day
actions of those agencies. The court is
responsible for ensuring that services are
appropriate and productive. Whilethe court
is independent of the agencies, it acts in
concert with them.” (my emphasis)

Thisconstruction of therole and responsibilitiesof a
court anditsjudges/judicia officerscarriesriskssuch
as the actual or perceived loss of judicial
independence. In addition, skills, resources and
knowledge that are not conventionally expected of
them become critical. Challenges of this kind arose
with the establishment of the Family Court of
Australiaand, in my view can be managed.**

| would hasten, however, to make two matters clear.

First, my concern to see aunified systemisnot abid
for the Family Court of Austraiato bethe court venue.
My concern is to see a careful examination of the
feasibility of aunified model in an Australian setting
with our particular constitutional context, and onethat
isinformed by the strengths and also the drawbacks
that have been found through eval uation of thevarious
attempts that have been made elsewhere.

| would al so add that my support for blending criminal
justice and civil matters in a single court does not
mean | am advocating any retraction of the rights of
a young person to due process, procedural justice,
satisfaction of the standard of proof, or dispositional
outcomes which are proportionate to the offence.
Safeguards such asthese are required by international
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standards such asArticles37 and 40 of the Convention
on the Rights of the Child [' CROC'], and the Rules
and Guidelinesthat have been devel oped to facilitate
domesticimplementation and practice.® Inmy view,
adherenceto these instruments and eval uation of the
extent to which therightstherein are actually realised
must beincorporated into the design of unified courts
aswith any juvenilejusticeinitiative.” In doing so, it
must be remembered that the implementation of
CROC: 8

“... should be grounded in a welfare
approach, its three core principles having
sgnificantimplicationsfor youthjustice. First,
children’s status requiresdiscrete recognition
and different responses from adult status,
whiletaking account of individual experiences
and capacities. Second, children’s welfare
should beprioritized. Thisimpliestreatment
support and guidance based on individual
needsrather than punishment retribution and
deterrence. Third, children should participate
fully indecisionsaffecting their lives, having
had opportunitiesto gain confidence, explore
issues of importanceto them, learnthe skills
required to actively participate, and take
action on their own behalf.”

Professor Terry Carney’s warning about the
limitations of a rights framework needs also to be
heeded:®

“Ontheonehandit offersthe uplifting hope
of aspiring standards but, on the other, it also
may serve as a distraction from the main
debate about political valuesand resourcing.
‘Rightstalk ... ismoreeffectivein protecting
individualsfrom denia of entitlements(such
as presumptions of innocence or access to
legal advice) thanin mobilising resources by
groups (such as adequate housing). Civil
rights are a political (structural) issue, not
merely a precept to be legislated into
existence.”

A legal shift beganinjuvenilejusticeinthemid-1970s
from a welfare model to a rights-oriented justice
model. Among the rationales for thiswas adesire to
clearly distinguish between state intervention based
on the needs versus deeds of young people brought
beforethe court and, in arelated vein, totailor distinct
formsof orderswhich, inthecriminal justice domain,
were in better conformity with the principle of
proportionality.

While the disentanglement of needs and deeds based
state intervention may have been an appropriate
responseto theintrusivelegacies of thewelfaremodel,
particularly for young women,# it istime to consider
how a unified forum can retain the best of criminal
justice rights protections within amore holistic court
context. We have not even begun to moveinthe U.S.
directionin thiscountry however thereisat least sign
of limited promise. The Standing Committee of
Attorneys-General has recently agreed to establish a
working group to look at better ways to co-ordinate
the Commonwealth family law system with the child
protection systems of the States and Territories.?
Unfortunately, it does not seem that consideration is
being giventoincluding juvenilejusticeissues.

The rethinking that | suggest should be informed by
matters such as: the relatively low age of criminal
responsibility within Australian jurisdictions; the
infrequency with which alleged young offenders
contest the chargeslaid against them; our knowledge
of the prevalence of abuse and neglect histories; and
the ever-present risk of net-widening. Non-traditional
justice systeminitiatives such as* group-conferencing”
— alabel which subsumes a variety of structures and
aims® — drug courts, and unified courts models must
be subjected to rigorous, credible and independent
evaluationsthat have akeen eye not just to outcomes
but al so the protection of young peopl €' srightsduring
the process.?* Interventions have to be demonstrably
effective not only attractive in theory. They must
certainly not be counterproductive, no matter how well-
intended they are portrayed to be—and | am thinking
here, for example, of the so-called “scared straight”
programs® and the imposition of curfews on young
people.?

CONCLUSION

This article has advanced a radical and what some
would no doubt describe as a pie in the sky proposal
inrelation to theimprovement of the delivery of court
services to families in Australia. | have done so
advisedly. | do not think much attention has been paid
to reform in recent years in this area. It is obvious
that the United States has adopted what might be
described asavibrant response to fragmentation from
which we can learn. The Australian approach on the
other hand appearsto be somnolent and disinterested.

In a speech delivered last year in Sydney, the Lord
Chief Justice of England and Wales, Lord Woolf of
Barnes quoted the person he described as the father
of criminology, Sir Leon Radzinovicz. Sir Leon said:
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“No meaningful advancein penal matterscan
be achieved in contemporary democratic
society solong asit remainsatopic of political
controversy instead of a matter of national
concern.” %

| strongly endorse L ord Woolf’s approach. Over the
last 15 years in Australia we have seen a steady
erosion of principlesin relation to the sentencing of
both adult and juvenile offendersthat has done much
to undo many of the advances of the past. We now
have more and more people in jail sentenced to
increasingly longer termsof imprisonment for reasons
that have nothing to do with a scientific approach to
the question of criminal punishment. We have had
aberrations such as mandatory sentencing laws in
relation to juvenilesin the Northern Territory and in
Western Australia.?®

Politicianson all sides seemto seevotesin appearing
to be harsher and harsher upon al forms of criminal
offenders regardless of whether there is any
evidentiary basis supporting thetaking of such action.
We see wholesale amendments of legislation to
increase penalties without any substance to them
beyond popular clamour eagerly led on by radio shock
jocks and irresponsible media coverage.

In propounding these severe penalties for criminal
behaviour we appear to have learned nothing from
history. In a sense the crippling penalties that we
now impose for criminal offences will | believe
eventually becometo be seen as cruel and barbarous
asthetorturesthat our forbearsinflicted upon persons
as part of the criminal law process.

Instead of following enlightened and sensible
initiatives from the United States such as those to
which | havereferred tonight, we seem hell bent upon
imitating theworst excesses of the American criminal
justice system. We spend huge amounts of what are
supposed to belimited public funds on building more
and more prisons and setting up more and more law
enforcement agencies while at the same time we
starve our universities and research centres of funds,
apparently uncaring that it isfrom these organisations
that real advances can be expected.

| think that it behoves all of us to insist to the
community that there are other and better ways of
achieving a more just society than those we are
currently adopting. To my mind, animportant element
of such away forward isthe unified court approach
coupled with the safeguarding of human rights
protections.
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