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Native Title – Native Title Act 1993 (Cth) s 223(1) –  native title rights and interests of claim group – whether traditional 
laws and customs observed – constitution of a claim group – challenges to claim group – whether failure to consider oral 
evidence – whether trial judge failed to consider claim of alternative claimant group.

Facts: 

The proceedings under appeal concerned an application for 
a determination of native title over various land and waters 
within a 30km2 area encompassing metropolitan Darwin and 
its surrounds. There were three applicant groups within the 
consolidated proceedings: the Larrakia applicants on behalf 
of the Larrakia people; the Quall applicants on behalf of the 
Danggalaba clan (or, as alternatively pleaded at some points, 
descendants of Kulumbiringin ancestors); and the Roman 
applicants, who discontinued their claim.

At first instance, the primary judge dismissed the applications 
on the grounds that neither applicant had proven the 
existence of rights and interests over the land, because the 
current laws and customs were not ‘traditional’ in the sense 
required by 223(1) of the Native Title Act 1993 (Cth) (‘NTA’).

The Larrakia respondents appealed on three grounds. First, 
that the primary judge had failed to appropriately consider 
the oral evidence of the applicants in assessing the continuity 
of observance of traditional laws and customs among the 
Larrakia community. Second, that the primary judge had 
incorrectly applied Members of the Yorta Yorta Aboriginal 
Community v Victoria (2002) 214 CLR 422 (‘Yorta Yorta’) in 
assessing the continuity of observance of traditional laws 
and customs among the Larrakia community. Third, that the 
primary judge had erred in failing to adopt findings of fact in 
the Kenbi Land Claim, which had recognised the Larrakia as 
having traditional rights in the nearby Cox Peninsula for the 
purposes of the Aboriginal Land Rights (Northern Territory) 
Act 1976 (Cth) (‘ALRA’). 

The Quall appellants submitted that the primary judge did not 
adequately assess their claim that the Larrakia were not the 
correct normative society to hold native title in the area and 
that the Quall appellants were entitled to native title rights 
and interests under a regional normative system shared by a 
wider Top End Aboriginal society.

Shortly before the appeal was heard, the Attorney-General 
intervened on behalf of the Commonwealth under s 84A of 
the NTA. The Attorney submitted that the Federal Court, in 
a series of appeals and first instance decisions since 2003, 
had departed from principles established by the High Court in 
Yorta Yorta. A range of legal arguments were made in support 
of that submission. The Attorney also made submissions on 
the extent to which laws and customs can change yet remain 
extant; the alleged brevity and recency of interruptions 
to Larrakia observance of law and custom; and the proper 
identification of a society.

Held, deciding to receive the intervenor’s 
submissions but declining to comment on the 
issues raised therein: 

1.  The Attorney-General’s intervention under section 84A 
of the NTA is a matter of right. However, the extent of the 
intervention is a matter for the court having regard to the 
issues agitated by the parties, and the court was not required 
to canvass the issues raised by the Attorney: [8]. 

2.  Given that the matters raised in the initial intervention 
did not otherwise arise on the appeals, that it should have 
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been apparent that the appeals were an inappropriate vehicle 
in which to raise them and that the intervention was very late 
and must have caused considerable inconvenience to the 
parties, the Commonwealth must pay the other parties’ costs 
of the intervention: [182].

Held, dismissing the Larrakia appeal: 

3. There is nothing to indicate that the primary judge failed 
to consider relevant oral evidence in assessing the continuity 
of observance of traditional laws and customs among the 
Larrakia community, particularly in the period between World 
War II and 1970: [69-72] Mifsud v Campbell (1991) 21 NSWLR 
725 cited.

4. Considerable caution is appropriate before the Full Court 
infers in complex and lengthy native title matters that crucial 
evidence was not evaluated and necessary findings of fact 
were not made: [70-71] Members of the Yorta Yorta Aboriginal 
Community v Victoria (2002) 214 CLR 422 cited.

5. In assessing the continuity required by law, it is not 
sufficient to adopt a ‘book-end’ approach that merely 
examines the Aboriginal laws and customs of the present day 
and compares them with those that existed at sovereignty. 
Such an approach may miss instances of discontinuity 
and revival. It also fails to ask the critical question whether 
traditional laws and customs have ceased or have merely 
been adapted: [82]. 

6. There is nothing to suggest that the trial judge misapplied 
the test that native title rights and interests must derive 
from a normative system of laws and customs which has 
continued substantially uninterrupted from pre-sovereignty 
to the present day: [98] Members of the Yorta Yorta Aboriginal 
Community v Victoria (2002) 214 CLR 422 considered.

7. A lack of continued physical presence or continued exercise 
of rights on the land is not necessarily fatal to a native title 
claim, though peoples that have been dispossessed of their 
lands such as the Larrakia will struggle to demonstrate that 
there has been the requisite continuity in their possession 
of traditional rights and observance of traditional customs: 
[103-104] Members of the Yorta Yorta Aboriginal Community v 
Victoria (2002) 214 CLR 422; Western Australia v Ward (2002) 
213 CLR 1 considered. 

8. The method of transferring traditional knowledge can be 
considered a traditional custom for the purposes of the NTA: 
[107]. 

9. The primary judge’s decision not to adopt the findings of 
the Kenbi land claim that Larrakia have traditional attachments 
to country associated with them and rights to forage over, 
occupy and use it was a proper exercise of discretion. Judicial 
discretion will not be interfered with lightly, and the ultimate 
decision of whether to adopt previous findings depends on 
the circumstances of each matter: [113] Australian Coal and 
Shale Employees’ Federation v Commonwealth (1953) 94 
CLR 621 applied. 

Held, dismissing the Quall appeal: 

10. The trial judge neither mischaracterised nor failed to 
deal with the Quall applicants’ case. The Quall applicants led 
insufficient evidence to support their submissions. Although 
the trial judge’s reasons for dismissing the application were 
concise, they were also clear and unobjectionable: [167] 
[175] [181]. 
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