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For many years, the dominant paradigm of Indigenous affairs 
has been one of crisis: 'a Hobbesian nightmare of violence, 
abuse and neglect'.1 The rhetoric reached a crescendo in 
2007 with the publication of the Little Children are Sacred 
Report2 and the former Federal Government's 'intervention' 
in the Northern Territory.3 The discourse of crisis locates the 
problem in Indigenous people themselves, such that they 
and their communities are seen as innately pathological. 
This diagnosis in turn legitimates the argument that 'self­
determination' has failed: Indigenous people are unable to 
help themselves. Accordingly, they must relinquish their 
autonomy, submit to external intervention,4 and accept that 
responsibilities must take precedence over rights.5 Native 
title, as a product of what is now termed the 'rights agenda',6 
is at odds with the new discourse. The argument of this 
paper is that the rhetoric of crisis can influence negotiations 
that take place pursuant to the Native Title Act 1993 (Cth) 
('NTA'), implying the need for outcomes that may not 
coincide with the ambitions of native title claim groups. The 
implication that Indigenous people require external help of 
a 'top-down', interventionist nature undermines the agency 
of native title claimants as decision-makers and the holders 
of rights.7 In particular, agreements negotiated under the 

future acts provisions of the NTA ('future act agreements') 
may be distorted by the logic of crisis, which implies that 
Indigenous groups must accept external solutions rather 
than using procedural rights strategically to achieve their 
own goals. Native title lawyers must be wary of the implicit 
invitation to offer their clients assistance based on the 
perception of a crisis, rather than giving the detached legal 
advice to which their clients are entitled.

I The Legal Framework

One of the stated objectives of the NTA is 'to establish ways

in which future dealings affecting native title may proceed 
and to set standards for those dealings'.8 Accordingly, the 
NTA regulates the ways in which mining and other activities 
can take place on land and waters the subject of a registered 
native title claim.9 Acts which affect native title are defined 
as 'future acts',10 and registered claim groups are accorded 
procedural rights in respect of these acts.11 A common 
example of a future act is the grant of a leasehold interest 
in land by the state. The party to whom the lease is to be 
granted is known as the 'grantee party', and the claim group 
whose registered claim covers the area of the proposed lease 
is the 'native title party'. Native title parties have no right of 
veto over a future act and are instead accorded rights which 
range from the very limited - such as the right to be notified 
and the right to comment - and reach their high water mark 
in the right to negotiate ('RTN').

The RTN requires that before a future act can be done 
all parties - governments (State, Territory and/or 
Commonwealth), the native title party and the grantee - 
must negotiate in good faith within a period of six months 
with a view to reaching an agreement about the doing of the 
act.12 During the negotiation process, the National Native 
Title Tribunal ('NNTT'), a body established by the NTA,13 
performs both mediatory and arbitral roles. All parties can 
request assistance from the NNTT in mediating to reach 
agreement. Future act agreements will often bind claim 
groups to facilitate the proponent's overall mining project - 
for instance, by requiring that claim groups not object to any 
future tenements required for the project - in exchange for 
compensation or benefits.

The benefits offered by the RTN are limited. Firstly, following 
the Coalition Federal Government's 1998 amendments to the 
NTA,14 the RTN only applies to a discrete category of future
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acts. For instance, mining tenements sought for the sole 
purpose of infrastructure do not trigger the RTN but only the 
right to be consulted,15 despite the fact that infrastructure may 
have severe impacts on a claim group's traditional lands and 
waters. Secondly, if the parties fail to come to an agreement 
within the six-month negotiation period, a determination 
can be sought from an arbitral body, including the NNTT 
in its arbitral role.16 The arbitral body is empowered to rule 
on whether the act can be done, done subject to conditions 
to be complied with by any of the parties, or not done.17 In 
determining any conditions subject to which a future act 
can be done, the body is obliged to have regard to, amongst 
other things, 'the economic or other significance of the 
act to Australia, the State or Territory concerned'.18 The 
conditions that can be imposed on the doing of the future 
act are restricted: the arbitral body cannot make a decision 
which entitles native title parties to payments calculated by 
reference to the amount of profits made, any income derived, 
or any things produced by the grantee.19 Significantly, the 
NNTT has never ruled against the doing of a future act in 
circumstances where the procedural requirements, such as 
negotiation in good faith, have been complied with.20

Agreements may also be made through the Indigenous land 
use agreement (TLUA') process outlined in the NTA. An 
ILUA is an agreement entered into on a voluntary basis by 
one or more native title claim groups and representatives 
of other interests in the relevant land or waters, such as 
mining companies and pastoralists. ILUAs may provide for 
the doing of several different types of future act. There are 
three kinds of ILUAs: body corporate agreements,21 area 
agreements,22 and alternative procedure agreements.23 The 
features of each vary in terms of the circumstances in which 
they can be made24 and the kinds of future acts they can 
cover.25 ILUAs are appealing to mining and pastoral interests 
because they provide certainty: an ILUA will validate the 
doing of a future act and, once registered, it binds all native 
title claimants and holders in the relevant area.

Professor Ciaran O'Faircheallaigh, who has written 
extensively on agreements between native title claim groups 
and mining companies, argues that the native title system 
severely curtails the ability of native title claim groups to 
exercise their commercial leverage, producing 'profoundly 
inequitable' outcomes 'in a society where markets play an 
increasingly dominant role in allocating resources'.26 This 
underlying procedural unfairness is further exacerbated by 
the discourse of crisis.

II The Narrative of Failure

This paper does not seek to challenge the grim assessments of 
Indigenous health, housing, life expectancy and employment 
to which Australians have become accustomed. Indigenous 
people remain a severely disadvantaged group; the statistics 
are stark and undisputable.27 However, the self-reinforcing 
'narrative of failure'28 that pervades public discourse on 
Indigenous people29 can be misleading. Jon Altman of the 
Australian Centre for Aboriginal Economic Policy Research, 
referring to a 2008 report he had co-written with Nicholas 
Biddle and Boyd Hunter,30 recently stated that '[ujsing key 
indicators to measure employment status, household size 
and home ownership, education and health status, we found 
that most socio-economic outcomes are better now than 35 
years ago. These results are at odds with the narrative of 
failure around indigenous policy'.31 The narrative persists 
nonetheless and has led to an increasing tendency to view 
Indigenous people in pathological terms.32 Rather than 

experiencing economic and social disadvantage, Indigenous 
people are seen as suffering from endemic violence and 
a 'culture of poverty'. Thus, it is not poverty and distress 
themselves, but those suffering from these conditions, who 
are viewed as the 'problem' to be solved.33

Raimond Gaita has noted that the use of the descriptor 
'dysfunctional' in the context of Indigenous affairs has 
become 'almost ubiquitous'34 in recent years. As Gaita 
points out, such language is 'devoid of even human, let alone 
humane, resonance'.35 Persons branded as 'dysfunctional' 
have difficulty asserting their autonomy to representatives 
of industry and government; they have been pre-judged and 
found wanting, and their opinions are unlikely to be taken 
seriously. The historian Inga Clendinnen wrote presciently 
in 2004 that non-Indigenous Australians 'have a mighty 
urge to intervene' when confronted with dismal conditions 
in Aboriginal communities.36 The crisis paradigm names 
Indigenous people as objects of concern, giving outsiders 
a licence to intervene on the basis that Indigenous people 
are incapable of understanding what is best for them. As 
anthropologist Gillian Cowlishaw has noted with respect 
to the implementation of government policy, '[bjudding 
leaders are trapped into a mendicant stance by the national 
discourse of concern, and the insistent offers of "help" which 
are really coercive because there is little real negotiation.'37
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Ill The Industry's 'Mandate'

In recent years, offers of 'help' to address the apparent 
crisis have increasingly come from the mining industry. 
The former Coalition Federal Government encouraged 
mining companies to form partnerships with Indigenous 
communities, sometimes in effect asking the companies to 
shoulder government responsibilities towards Indigenous 
people. In 2005, the Floward Government signed a 
Memorandum of Agreement with the Minerals Council of 
Australia ('MCA') 'to formalise a partnership' between the 
Commonwealth and the MCA to

work together with indigenous people to build sustainable 
and prosperous communities in which individuals can create 
and take up social, employment, and business opportunities 
in mining regions.38

Native title representative bodies played no part in the 
discussions, which saw the Government give the mining 
industry a mandate to implement a certain vision of the 
good Indigenous society. A report by the Centre for Social 
Responsibility in Mining ('CSRM') concluded that within 
the minerals sector there was an 'emerging body of good 
practice in Indigenous employment and recruitment', with 
the 'most progressive mining companies ... taking a long­
term view'.39

In addition to providing employment opportunities, these 
companies were 'participating in initiatives to address the 
root causes of Indigenous socio-economic disadvantage - 
poor education, poor health and poverty'.40 Such initiatives 
are commendable, but the companies' mandate is highly 
specific: the focus expressed in the CSRM report presumes 
that Indigenous people must participate in the 'real economy' 
and enter that ambiguous entity, 'the mainstream'. This 
imperative dovetails neatly with the goals of government 
as well as industry. The CSRM report noted approvingly 
that there were 'sound policy and financial reasons for 
governments to promote partnerships with industry as a 
means of getting people into the mainstream workforce 
and becoming taxpayers'.41 The 'partnership' approach is 
inherently problematic as it misleadingly implies that power 
is shared equally on both sides. In a native title context, 
the term 'partnership' can be highly manipulative; it exerts 
a subtle pressure on one negotiating party to accept the 
viewpoint of the other.

Further, Indigenous people generally have not been 
consulted about, and may not agree with, the 'solutions' 
embraced by government and industry. For instance, 
Indigenous aspirations may well include the reassertion of a 
distinct and separate culture, rather than an uncomplicated 
desire to become part of mainstream Australia.42 The two 
goals are not necessarily incompatible. Much recent research 
has focused on the notion of the 'hybrid economy' created 
by Indigenous peoples' engagement both with the market 
and with the customary or traditional sectors of their own 
local economy.43 Altman notes that the 'hybrid economy' 
framework is 'based on combining elements of the market, 
the state and the customary sectors to provide meaningful 
livelihood opportunities for people living on their remote 
ancestral lands'.44 Altman suggests that such an approach 
is likelier to succeed than what he characterises as the 
former Howard Government's 'radical plan ... to transform 
kin-based societies to market-based ones'45 via the federal 
intervention in the Northern Territory.

Hal Wootten, a lawyer, academic and public intellectual with 
a long history of involvement in Indigenous legal issues, has 
also been critical of the 'radical plan' described by Altman. In 
2004, Wootten noted that 'self-determination' as the driving 
force in Indigenous affairs had been replaced by

a narrative of the triumph of capitalist individualism ... the 
developing conservative narrative posits that Aboriginals 
must simply forget about culture and identity, which are 
irrelevant in the modern globalised world, and become 
individual market-driven consumers and entrepreneurs, like 
all other sensible people 46

This narrative sits within the rise of neo-liberalism in 
Australian society and is particularly convenient for the 
mining industry, coinciding as it does with the industry's 
desperate need for mine workers and its desire to be perceived 
as a good corporate citizen.47 The CSRM report notes that a

key business driver is the recognition by mining companies 
that robust relationships with Indigenous people based on 
recognition, respect, trust and honouring commitments are 
fundamental to maintaining the industry's 'social licence to

, 4Roperate .

The concept of the 'social licence' implies that industries 
rely on broad community support. Its use in this context 
suggests, perhaps optimistically, that the Australian public
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will not support mining companies that do not deal fairly 
with Indigenous people.

Indigenous groups gain some leverage from a company's need 
to be perceived as a good corporate citizen, and negotiation 
strategies for traditional owners are often shaped by research 
on a company's corporate social responsibility ('CSR') 
approach. Further, mining companies are increasingly taking 
a holistic approach to their engagement with Indigenous 
groups, and are often several steps ahead of local, State and 
Federal governments in doing so. O'Faircheallaigh notes that 
while

[slome companies essentially engage in symbolic activities or 
'window dressing' to create an impression of a commitment 
to CSR ... [o]thers display a genuine commitment to CSR by 
expending substantial resources and through a willingness 
to go well beyond their legal obligations.49

The company's understanding of its 'social licence' may, 
however, mandate a certain set of outcomes. If claim groups 
or their representatives accept a company's approach, they 
lose the ability to set the agenda for negotiations.

IV The Rhetoric of Crisis and the New "Solution'

The logic of the crisis discourse requires that future act 
agreements be vehicles for socio-economic uplift, if not 
major social change. This underlying logic shifts the balance 
in negotiations between mining companies and native 
title claim groups, to the extent that a balance can be said 
to exist. Mining companies may go further than their legal 
obligations, prolonging negotiations beyond the mandatory 
six-month period in an effort to ensure that a claim group 
gives informed consent to a proposal and that a workable 
relationship is built between the negotiating parties. 
Companies may even negotiate with claim groups absent any 
legal obligation - for instance, in the situation where a claim 
group has only infrastructure tenements on its traditional 
country. Owing to the lack of resources possessed by native 
title representative bodies,50 it is also often the company 
that funds the negotiation process, including paying for 
meetings, travel, accommodation and sitting fees. The choice 
to embrace 'best practice', however, rests with the company. 
Claim groups' ability to compel a proponent to negotiate is 
limited, and they may be faced with the difficult choice of 
either accepting an unsatisfactory agreement or proceeding 
to a determination in the NNTT.

As noted above, the negotiation process is often funded 
by the proponent, and O'Faircheallaigh cautions that 
the increasing reliance by Indigenous people and their 
representatives on such funding 'can fundamentally affect 
the dynamic of negotiations'.51 This lopsided dynamic is 
now exacerbated by the idea that mining companies can 
'uplift' regional Indigenous communities,52 such that the 
company assumes the role of benefactor. Many larger mining 
companies conceptualise future act agreements as one 
element in a broad strategy of engagement with Indigenous 
people,53 with such strategies often more sophisticated than 
those developed by State and Federal governments. While 
such a focus is laudable, it obscures the nature of future act 
agreements: they are entered into by specific groups who 
have procedural rights under the NTA and companies who 
seek access to land the subject of those rights. Groups do 
not enter into such agreements on the basis of economic 
need or Indigeneity. If future act agreements are but one 
of a company's strategies for promoting some form of 
Indigenous empowerment, this overarching goal has the 
potential to shape negotiations and override claimants' 
specific ambitions. This may particularly be the case where 
the claim groups' ambitions do not fit within a company's 
predetermined plan.

In O'Faircheallaigh's analysis:

[a] fundamental goal for Aboriginal people affected by 
large-scale mining projects is to use development to achieve 
a better life for themselves and their children and in doing so 
to determine their own direction and priorities.54

A major aim, then, is to have ownership and control over the 
negotiations, the final agreement and its implementation. 
The anthropologist Diane Smith has explored notions of 
compensation existing in Aboriginal cultures. She argues 
that:

In accordance with their own social preferences and 
conceptualisations of cultural property, the process of 
negotiating compensation may itself be part of compensation 
for many native title groups. The period of negotiation may 
be the first time their rights and concerns ... are given a voice 
at the table.55

The rhetoric of crisis silences the claimants' voices, implicitly 
forcing them into the familiar stereotype of a beleaguered 
people in need of external assistance. Accordingly, their
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collective designated role is that of grateful recipient rather 
than the holder of proprietary rights.

The nature of the available assistance is dictated by the 
rhetoric of crisis; mining companies respond with a tendency 
to focus heavily on employment, training, and community 
development during the course of negotiations, addressing 
needs that are arguably the role of government rather than 
industry. Such programs may, of course, be beneficial, 
and they may well be sought by claim groups. Rarely is it 
acknowledged, however, that one 'solution' will not ht all. 
Each claim group has different characteristics: not all native 
title claimants are poor or unemployed; not all live in remote 
areas; and not all wish to work for mining companies. Further, 
many claimants resent encroachments on their discretion in 
expenditure of compensation.

V Compensation and the Logic of Crisis

Native title is often confused with the broader imperative 
to improve the socio-economic status of Indigenous 
people.56 For instance, the author has been told by more 
than one mining company representative that they wanted 
to help Aboriginal people in the Pilbara generally. These 
representatives expressed a naïve surprise when told that our 
clients were concerned with their own levels of compensation, 
not a broader good. There is a widespread perception that 
legitimate property rights under the NTA are a gratuity 
and should not be used to enrich individual claim groups. 
Accordingly, claim groups who use their procedural rights 
for their own benefit may be seen as selfish, particularly in 
the context of the parlous conditions in many Indigenous 
communities.

In contrast to the liberal orthodoxy which holds that people 
should be free to spend their money as they choose without 
external interference, some commentators presume to dictate 
the manner in which income generated through future act 
agreements should be spent.57 In a recent article on gas 
processing in the Kimberley, journalist Nicolas Rothwell 
stated:

remote area Aboriginal leaders ... rarely stop to ask the 
dark question that hides in the thickets of recent indigenous 
experience: can unearned money ever be beneficial to these 
societies? Does it ever lose the taint of morale-sapping, 
passive welfare?58

Such statements, which serve to delegitimate the interests of 
native title claim groups in compensation, are often made but 
seldom questioned. Native title is a set of unique property 
rights, which are imbued with an economic significance by 
virtue of the right to negotiate. One wonders how generating 
an income from property rights - as landlords and 
shareholders do - could be considered 'welfare'. Income is 
often generated passively, with the obvious examples being 
inherited wealth and increases in property prices, without 
the concern and moral judgment inherent in Rothwell's 
musings.

There are also indications from Kevin Rudd's new Federal 
Labor Government that the NTA may be amended to restrict 
the uses to which money secured under future act agreements 
may be put. In May 2008, Jenny Macklin, the Minister for 
Families, Housing, Community Services and Indigenous 
Affairs, characterised such moneys as 'unprecedented 
financial benefits' which must be used to 'create employment 
and educational opportunities for individuals' and be 
'invested for the long term benefit of communities'.59 Such 
language elides the governmental responsibility to provide 
services and infrastructure to Indigenous people as for other 
Australian citizens. Further, Macklin implies that moneys 
flowing to Indigenous communities pursuant to the NTA 
do not belong to the communities themselves. As such, they 
can readily be appropriated; for Macklin, these moneys are 
'resources' which are 'available' to government.60 While the 
Minister praises 'the logic of Mabo',6] her rhetoric undermines 
the recognition of Indigenous Australians as the holders of 
rights, renaming them as the passive recipients of 'money 
for nothing'. Accordingly, compensation as it is currently 
accrued is not viewed as moneys derived from property 
rights, but as 'irregular windfalls to be frittered away for no 
long term good'.62

It is clear that some Indigenous communities lack the formal 
structures, business acumen and experience necessary 
to effectively manage a sudden influx of money. Many 
claimants themselves are aware of this, and may request 
detailed financial advice.63 Claim groups may also express 
broad agreement with the proposition that compensation 
should benefit future generations, given that future act 
agreements will bind and otherwise affect members of the 
group who are not yet bom.64 The notion that Indigenous 
people need to be prevented from enriching themselves - 
lest this encourage welfare dependency or profligacy - is, 
however, problematic. Underneath the seemingly benevolent
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impulse is the pervasive idea that Indigenous people simply 
cannot be trusted with money, a concept that has recently 
been reinforced by the quarantining of welfare payments as 
part of the Northern Territory intervention.65 The impetus 
to 'protect' Indigenous people from themselves has long 
been an aspect of white Australian discourse,66 and is now 
conjured up by Noel Pearson's phrase 'welfare poison'.67

In the context of future act negotiations, a lawyer's efforts 
to secure his or her clients the highest possible amount of 
compensation - in such forms as annual payments, one- 
off payments or royalties68 - is undermined by the silent 
assumption that such an outcome would not be beneficial. 
This is not to say that employment and training are not 
worthy goals, or that financial compensation is necessarily 
the most important outcome of agreements negotiated under 
the NTA. The point made here is that a muscular approach 
on the part of claimants and their lawyers to the use of 
procedural rights is at odds with the 'growing orthodoxy 
... which assumes that what can be broadly described as a 
"rights based agenda" has failed Indigenous Australians'.69 
Claim groups who prioritise financial compensation swim 
against the ideological current and risk being branded as 
greedy or selfish.

VI The Impact of the Logic of Crisis on Native 
Title Negotiations

Andrew Forrest, the CEO of Fortescue Metals Group ('FMG'), 
was asked in a 2002 interview about the relationship between 
his former company Anaconda and the claimant groups with 
whom the company had negotiated agreements.70 Forrest 
said approvingly of the claimants that 'the vast majority 
did not want to use the native title law as a get rich quick 
scheme'.71 Forrest has since quickly risen in status himself, 
becoming - briefly - Australia's wealthiest individual72 
following the success of FMG. Hal Wootten's observation that 
Indigenous people are now expected to become 'individual 
market-driven consumers and entrepreneurs' takes on a 
certain irony in the context of future act agreements. There 
is an uneasy sense that Indigenous Australians may adapt 
too well to capitalism, with inappropriate results. Generally 
speaking, Australians are encouraged to derive wealth from 
mining activity: one financial publication advised its readers 
in 2006 that the 'best way to exploit the resources boom [was] 
to buy a house in Perth'.73 Many sectors of society, including 
mine workers, shareholders and property developers, have 
benefited enormously from the current boom; Indigenous

people are the only citizens singled out and criticised for 
seeking instant material wealth and tangible assets.

Forrest's seeming scepticism of Indigenous rights to land is 
matched by a well-documented enthusiasm for Indigenous 
employment. The mining magnate recently made headlines 
by initiating the 'Australian Employment Covenant' ('AEC') 
with the aim of encouraging Australian businesses to 
provide employment for 50 000 Indigenous people. The 
AEC - whose steering committee includes Warren Mundine 
and Noel Pearson - has received support from government 
and been well reported in the media. A press release from 
30 October 2008 made explicit the ideology behind the AEC, 
encouraging 'every Australian employer to join [the AEC] in 
tackling Indigenous unemployment in a way that only the 
private sector can - with real jobs'.74

Yet Forrest's enthusiasm about Indigenous participation in the 
mainstream economy contrasts with his view of native title 
claimants. His reference to claimants getting 'rich quick' as a 
result of negotiations implicitly draws a distinction between 
'good' and less prudent claim groups, the latter evoking the 
image of the greedy and opportunistic native title claimant. 
Claim groups are not immune from the public rhetoric of 
crisis, and are likely to be aware of the stigma that will attach 
to them if they can be seen to embody this stereotype.75 
Accordingly, claimants may adapt their language and skew 
their negotiation tactics so as to meet expectations, careful 
not to display an 'improper attitude of dependency and 
opportunism'.76

It is possible to be pragmatic, using the approved language 
of uplift and outcomes without accepting the industry's 
solutions, but claimants walk a fine line in negotiations. They 
may simply adopt a strategy of telling mining company 
representatives - and their own lawyers - what they think 
outsiders want to hear. The author has seen claimants talk 
enthusiastically of jobs and training in the presence of 
mining company representatives, while privately expressing 
an understandable preference for compensation to enable the 
purchase of tangible assets. Mining company representatives 
may be genuinely unaware that what the company is 
prepared to give to a group, in exchange for the expeditious 
grant of titles, does not coincide with the claimants' own 
desires. Negotiations thus proceed in an atmosphere of 
muffled comprehension, with one party concealing its own 
desires through strategy or a sense of shame. Such a dynamic 
can lead to complete disengagement with the negotiating
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process. Claimants may lack a sense of ownership - or even 
an understanding - of the final agreement.77 For example, 
a 2002 Human Rights and Equal Opportunity Commission 
(now Australian Human Rights Commission) survey found 
that only 25 per cent of traditional owner respondents 
claimed to understand the ILUAs into which they had 
entered.78 It is unsettling to note that 60 per cent of their 

representative bodies claimed that traditional owners were 
able to understand such agreements.79

Submission is not the only response open to claim groups. 
Claimants may rebel against a mining company's offers 
of succour by failing to demonstrate gratefulness and to 
accept the 'solutions' proffered by the negotiating partner. 
Claimants can also choose to play up to the familiar negative 
stereotype, jokingly telling company representatives to 'open 
their wallets' or asking their lawyers if they are able to 'screw 
some money' out of a company.80 A claim group's failure to 
fulfil its prescribed role from the other party's perspective 
may derail or frustrate negotiations, and can also be judged 
in moral terms. Mining company representatives sometimes 
express hurt and bafflement when claimants reject their 
'offers' of jobs, training and an ongoing relationship.

More dangerously, native title lawyers can succumb to an 
anxiety that their clients may be perceived as attempting to 
'get rich quick', and be embarrassed by repeated demands 
on the part of claimants that do not accord with what 
they are 'supposed' to want. Embarrassment, anxiety and 
sympathy can contribute to lawyers feeling pressured to 
persuade their clients that what they want is not what is 
best for them.81 The sense of crisis surrounding Indigenous 
affairs, which has normalised the idea that individuals 
require such persuasion, is rarely mentioned in the course 
of negotiations, but is ever-present. For instance, a native 
title lawyer known to the author recently suggested to one 
mining company representative that a particular claimant 
group was interested in establishing a homestead on an old 
pastoral station with which many members of the group had 
a historical connection. The representative dismissed the idea 
by saying that the company did not want to create a socially 
dysfunctional environment.

The rhetoric of crisis can thus perform an 'agenda-setting' 
function: claimants and their lawyers are invited to agree that 
Indigenous people are inherently dysfunctional and cannot 
be trusted to know what they need. As O'Faircheallaigh 
notes, while native title claimants may prioritise 'being

able to enjoy the pleasures of being "on country'" andi 'the 
ability to re-establish themselves on traditional lands',82 ! aims 
such as these do not necessarily fit within a framework of 
mainstream economic development and may be diffficult 
to 'sell' to a mining company intent on renewing its ssocial 
licence to operate.

VII Conclusion

The native title system is not played out in a vaciuum. 
At a certain level, negotiations that take place undem the 
NTA are influenced by shifts in the marketplace of iedeas. 
Currently, 'rights-based' approaches are declining in fawour, 
with potentially harmful consequences to the proprietary 
rights claimed and possessed pursuant to traditrional 
laws and customs. The pervasive images of crisis that 
currently characterise commentary on Indigenous aiffairs 
undermine the capacity of native title lawyers to represent 
their clients as individual groups, rather than as mermbers 
of an undifferentiated 'community' that has been bramded 
dysfunctional. The author is sympathetic to the pow/erful 
feeling that, in the context of Indigenous affairs, 'sometthing 
must be done'.83 The argument made here is that this 
sentiment must not intrude upon the negotiations that take 
place under the NTA. Native title claimants are enttitled 
to use negotiations to maximise the benefits that cam be 
derived from their procedural rights, regardless of how 
such strategies might be viewed in the context of the (crisis 
doctrine. It is the native title lawyer's responsibility tto be 
aware of the ideological undercurrents that may influience 
future act negotiations and to give our clients the bemefit 
of our best possible advice so that they can make their own 
informed decisions.
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