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I Introduction

The paper considers the Aboriginal Care Circle Pilot Program 
('Care Circle pilot') in Nowra as an alternative, 'culturally 
appropriate' step within the court process for deciding 
Aboriginal child protection care matters, taken by the courts 
in the context of Aboriginal dispute resolution models. The 
Care Circle pilot has been established using the alternative 
dispute resolution ('ADR') provisions under the Children 
and Young Persons (Care & Protection) Act 1998 (NSW). The 
Care Circle pilot aims to empower Aboriginal families and 
communities and reduce barriers between Aboriginal people 
and the courts, through facilitating Aboriginal peoples' 
participation in child protection decision-making.1

The purpose of the paper is to reflect on a small sample 
of qualitative in-depth interviews and discussion circles 
with key stakeholders involved in the Care Circle pilot in 
Nowra in late 2011. The data collected would suggest that, 
at that time, certain operating practices were resulting in 
care circle matters still functioning in a fairly conventional 
determinative ADR environment and that more may need to 
be done to enable the program to achieve its potential as an 
intercultural model of dispute resolution.

The analysis that is provided is first preceded by a brief 
review of the literature on modified culturally appropriate 
models and Indigenous models of dispute resolution within 
the mainstream legal systems. This literature provides a 
point of reference in terms of analysing and giving more 
detailed consideration to the Care Circle pilot as a culturally 
appropriate model.2 Details of the methodology come before 
a background section on the Care Circle pilot and a section 
that follows this discussing the research findings.

II Background -  Aboriginal Care Circles

In March 2008, the New South Wales Government 
announced a new model for the enhancement of court 
processes involving Aboriginal children in the New South 
Wales Children's Court called 'care circles', which were to 
commence with a pilot program in Nowra/Ulladulla.3 The 
Care Circle pilot draws on similar principles to the New 
South Wales circle sentencing program for Aboriginal 
offenders in the criminal justice context (also piloted and now 
formally operating in the Nowra region). It aims to empower 
Aboriginal families and the community by reducing existing 
barriers between the courts and Aboriginal people. The Care 
Circle pilot can be viewed as an attempt at reversing the 
colonial pattern of excluding Aboriginal people and values 
from important decision-making functions with respect to 
child welfare, and instead invites Aboriginal community 
representatives to actively participate in decisions related to 
the care and protection of their children. The pilot emerged 
out of various reviews and inquiries in this regard.

The Care Circle pilot is an initiative responding to the Bringing 
Them Home Report,4 as well as other key inquiries and 
reports, such as the Report of the Special Commission of Inquiry 
into Child Protection Services in NSW,5 emphasising the need 
for Aboriginal participation in child protection decision
making. It specifically responds to recommendations within 
such reports of the need to find more effective models 
for dealing with Aboriginal child protection matters, 
particularly models which incorporate important principles 
of Indigenous justice into the various dimensions of the 
child protection system, including Aboriginal child care 
matters that are heard by the Children's Court. The Bringing 
Them Home Report confirmed that historical child removal 
laws and policies had largely contributed to the breakdown
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of Aboriginal society, and established the need for new 
directions. Moreover, it highlighted that, although self
determination and the Aboriginal child placement principle 
had been incorporated into legislation across Australia, very 
few practical measures had been put in place to enforce such 
principles.6

Moreover, the Child Protection Services Report extended 
the findings and recommendations of the Bringing Them 
Home Report. The Special Commission received a number 
of submissions, which stated that care proceedings are 
increasingly adversarial in nature. For instance, one 
submission noted that:

The Children's Court does not function in the non
adversarial manner legislatively required. This is perhaps 
inevitable, given ... the Act does not substitute an adversarial 
model by assigning an inquisitorial role to the Court. In the 
absence of this, it is unsurprising that the Children's Court 
defaults into an adversarial role.7

The Special Commission agreed with this submission and 
recommended that ADR mechanisms be utilised in order to 
both overcome problems with Aboriginal peoples' alienation 
from care proceedings and displace the adversarial nature 
of the Children's Court.8 Given the lack of trust that the 
Aboriginal community understandably has in the dominant 
legal system, due to injustices it has displayed against them, 
it was identified that there needs to be a real alternative for 
Aboriginal people. For fairness and justice to be achieved 
there needs to be an environment in which Aboriginal 
people feel that they will not be disadvantaged by prejudice. 
As part of the New South Wales Government's response to 
Recommendation 12.1, the Care Circle pilot was established. 
The Care Circle pilot is viewed as an initiative that aims to 
provide a just alternative.

The Care Circle pilot derives its legislative basis from 
the Children and Young Persons (Care and Protection) Act 1998 
(NSW). Although the Act applies to all children and young 
persons, specific provisions, which address needs that are 
specific to Aboriginal children and young persons, have 
been set out. Sections 37 and 65 are relevant and pertain to 
alternative dispute resolution and preliminary conferences, 
which guide the Director-General and Children's Registrars.

The aim of the Care Circle pilot is to encourage more 
culturally appropriate decision-making in care proceedings

involving Aboriginal children and young people. The pilot 
aims to:

• increase participation of Aboriginal families and
communities in decision-making about Aboriginal 
children;

• empower Aboriginal families and communities by 
breaking down the barriers between Aboriginal 
people and the courts;

• improve support and support services provided to 
parents;

• increase confidence of Aboriginal and other
stakeholders in the care process;

• improve communication as to placement options 
with the child's family, kinship group and Aboriginal 
community;

• enhance the likelihood of parents complying with 
undertakings given in care proceedings; and

• support Aboriginal and Torres Strait Islander
principles in the Children and Young Persons (Care and 
Protection) Act 1998 (NSW).9

The concept of care circles is loosely based on a combination 
of family group conferencing, adopted for child protection 
matters, and sentencing circles, adopted for criminal 
matters.10 In each care circle matter two circle conferences are 
held as an alternative to court proceedings. The care circle 
matters are heard in a community setting with the parties 
and community representatives sitting in a circle to discuss 
what orders might best promote the future safety, welfare 
and well-being of the child(ren) and/or young person(s).11

III A lternative Dispute Resolution v Aboriginal
Dispute Resolution

The 1990s saw a growth in the prominence of alternative 
dispute resolution in Australia, including a steady increase 
in laws mandating ADR.12 The use of ADR for resolving 
court disputes emerged in response to the limitations 
of conventional, court-centred models, providing a less 
costly and less formalistic approach, allowing greater 
flexibility, and increasing participant control in processes 
and outcomes, as well as being 'better equipped to address 
underlying interests, less likely to create winners and losers 
and less corrosive on communal relationships'.13

This was paralleled by the growing use and range of 
specialised ADR programs for court processes involving
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first peoples in other western nation states, particularly 
in the area of Indigenous sentencing. Around this time, 
for example, circle sentencing was emerging as a dispute 
resolution mechanism adopted in adversarial court contexts 
in Canada and the United States for specific criminal 
matters involving first peoples in the United States and 
Canada. While both models are forms of dispute resolution, 
traditional facilitative and/or determinative ADR models 
and circle sentencing differ considerably, particularly in the 
context of who has power and authority in such matters.

While the western-based paradigm of alternative dispute 
resolution provides a less formalistic model to conventional 
courts and a less adversarial environment for facilitating 
mediation and negotiation and resolving disputes, there is 
a growing body of empirical evidence which demonstrates 
that mainstream models of dispute resolution, particularly 
conventional facilitative and determinative approaches, 
can be alienating to Indigenous parties. Such approaches to 
dispute resolution for example are prone to systematically 
favour more powerful parties14 and 'unwittingly favour a 
dominant cultural perspective'.15 Another criticism concerns 
the supposed neutrality of the third party mediating the 
matter, especially from the standpoint of Aboriginal parties. 
In the context of matters involving Aboriginal parties, 
mediators and conciliators still often represent the dominant 
culture,16 styles of mediation and conciliation and language 
are still considered formalistic, and often quite alienating 
because they remain firmly embedded within the dominant 
western legal system, and thus, as Kahane and Bell point 
out, continue to 'raise questions of justice'.17

The response to such concerns has seen the emergence of 
a range of both modified culturally appropriate models 
and Indigenous models of dispute resolution within the 
mainstream legal systems in Australia, Canada and New 
Zealand. It has also seen a growing body of scholarship 
by Aboriginal academics and legal practitioners spelling 
out the key theoretical, philosophical and epistemological 
considerations in regard to intercultural models involving 
Indigenous parties and Indigenous dispute resolution 
models in Australia, Canada and New Zealand.18 The former 
provides interesting case studies for analysis in relation 
to the theoretical, philosophical, and epistemological 
principles of intercultural models and/or Aboriginal dispute 
resolution, as well as a describing how ADR as a general 
approach within the courts is limited in terms of Indigenous 
justice matters.

It is such scholarship that we considered most relevant to 
an analysis of Aboriginal care circles. First, as we wished to 
consider the notion of Aboriginal care circles as a culturally 
appropriate model, we turned to the scholarship that gives 
detailed consideration to how culture is relevant to ADR 
and the intercultural dimensions of ADR, and in the context 
of how ADR methodologies can move beyond unwittingly 
favouring a dominant cultural perspective.19 Scholars such 
as Avruch, Davidheiser, Kahane, Le Baron, and Ting-Toomey 
inform our knowledge in this regard.20 These scholars give 
detailed consideration to cultural differences in ADR, for 
example: cultural issues pertaining to communication 
styles; 21 the types of errors that can be made in relation to 
assessing cultural impacts in ADR in terms of overvaluing 
or undervaluing the actual extent of cultural impacts;22 the 
development of intercultural capacity; and the notion of 
cultural appropriateness in theory and practice in relation to 
ADR processes involving Indigenous parties. This literature 
focuses on, for example, ways to enhance intercultural 
competency.23 This scholarship is particularly pertinent for 
consideration of ADR models based on cultural recognition 
and incorporation of cultural practices as opposed to a 
more holistic approach of Aboriginal dispute resolution. 
We believe this literature relevant to our consideration 
of the Aboriginal Care Circle pilot given that its aim is to 
encourage more culturally appropriate decision-making 
in care proceedings involving Aboriginal children and 
young people as opposed to a model of Aboriginal dispute 
resolution at this stage.

Second, we could only establish and understand the 
degree to which this model conformed to a set of criteria or 
qualified as an Aboriginal dispute resolution model if we 
considered it alongside a set of criteria. In this regard, while 
there is a large body of literature on Indigenous dispute 
resolution, we found that Behrendt and Kelly, Victor, 
and Osi provide the most detailed consideration of the 
comparative philosophical, epistemological and ontological 
differences between models of dispute resolution available 
to Indigenous parties today. In effect, Behrendt and Kelly 
outline a framework and core principles for Aboriginal 
dispute resolution and a way of measuring the degree to 
which alternative dispute resolution models incorporating 
Aboriginal justice mechanisms comply with principles 
of Aboriginal social and legal justice.24 Behrendt and 
Kelly, Victor, and Osi, for example, distinguish between 
three modes of alternative resolution processes in court 
matters involving Aboriginal peoples in Australian
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and Canadian contexts.25 The first approach to dispute 
resolution is one that operates in accordance with western 
inspired ADR mechanisms and western-based paradigm 
of ADR involving mediation, negotiation, conciliation or 
arbitration, commonly defined as facilitative ADR processes. 
With regard to critiquing the first approach in the context 
of advocating for the latter two approaches, Behrendt, for 
example, argues that imposing non-Aboriginal dispute 
resolution mechanisms on an Aboriginal community 
ignores their autonomy and treats Aboriginal peoples 
as an assimilated section of the Australian community.26 
Behrendt and Kelly also assert that purely western models 
of dispute resolution often permeate a 'clash of cultures', 
which is supported by the literature discussed so far.27

The second approach is an 'Indigenised' western ADR model 
incorporating culturally appropriate methods to resolve 
disputes.28 The considerations of culturally appropriate 
methods by Behrendt and Kelly and Osi complements 
the arguments made by Avruch, Davidheiser, Kahane, 
Le Baron, and Ting-Toomey. Behrendt recommends that 
Aboriginal and Torres Strait Islander communities should 
be afforded the ability to implement alternative methods 
of dispute resolution, which embody the cultural values 
of Aboriginal people and processes that are perceived as 
acceptable within the community.

The second approach -  'Indigenised' western ADR -  is often 
informed by Indigenous knowledge, concepts of justice, and 
approaches to conflict resolution.29 Yet, if such principles 
are applied on an ad hoc basis, they also have the 'potential 
to further the project of colonisation by adopting only those 
aspects of Indigenous knowledge, values and processes 
that do not conflict with western values and laws'.30 
Furthermore, by allowing dispute resolution processes to 
be controlled by non-Indigenous people, problems relating 
to power and privilege can continue to occur.31

The third approach is Aboriginal dispute resolution 
according to the culture or custom of the Aboriginal parties 
involved. According to Behrendt, in order to be described 
as a model of 'Aboriginal dispute resolution', the approach 
must reflect the connection between Aboriginal cultural 
values and Aboriginal dispute resolution practices. It must 
also provide a space for community, egalitarianism, oral 
presentations, co-operation, respect for Elders (including 
female Elders), consensus, and flexibility of procedure.32 
She sets out three core criteria to be met in order for a model

to be constitutive of these values. First, the procedure has 
to be facilitated by a council of Aboriginal Elders. Second, 
the proceedings should take effect in a place within the 
community. Third, Aboriginal Elders should be in control 
of the proceedings.33 In practice, a range of ADR processes 
referred to as Indigenous dispute resolution have emerged 
in Australia, that include Elder arbitration, Aboriginal 
mediation, agreement-making and other various forms 
in criminal and civil matters, such as Circle Courts in 
Nowra and Dubbo and the Aboriginal Sentencing Court 
in Kalgoorlie, Koorie Courts in Victoria, Nunga Courts in 
South Australia, and Aboriginal mediators co-mediating 
matters before Community Justice Centres in New South 
Wales.34 The range of different Australian ADR processes 
referred to as Indigenous sit somewhere between Behrendt 
and Kelly's second and third model.

It was with the above literature in mind that a qualitative 
study of the Aboriginal Care Circle Pilot Program being 
piloted in the Australian local Children's Court in Nowra 
was conducted. The study was conducted as a socio-legal 
honours project at the University of Sydney. The research 
was reviewed and approved by the University of Sydney 
Human Research Ethics Committee. The size of the study 
is small, but the findings are insightful. This research also 
provides the foundations for a more in-depth PhD study, 
which is now underway.

IV  M ethodology

A largely accepted argument within the social sciences is 
that social research cannot be value free given its existence 
within the social world where moral, political and cultural 
values are a part of the social landscape, and given its 
social context.35 As such, we must recognise our axiological 
position and exercise a degree of reflexivity regarding the 
values embedded in the research. In order to gain insight 
into our axiological framework we must look to the research 
question and why the aspects of the research were selected. 
That is, rather than simply describing Aboriginal care 
circles as a culturally appropriate court model, one of our 
objectives was to analyse the extent to which the Aboriginal 
Care Circle pilot fits within either an intercultural and/or 
Aboriginal dispute resolution model.

Broadly, the honours project set out to examine the Care 
Circle pilot in the context of Aboriginal justice. Specifically, 
it sought to determine the extent to which the pilot
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supported important principles of Aboriginal justice, such 
as self-determination and the Aboriginal child placement 
principle, as well as consider the pilot in relation to key 
theoretical and conceptual frameworks concerning models 
to enhance Indigenous participation. Models of Indigenous 
justice such as circle sentencing have received substantial 
academic inquiry, while care circles are yet to find their 
footing within the scholarship. The research attempted to 
contribute to filling this gap.

In considering this research question, the researchers 
acknowledge that Indigenous ontologies differ, and often 
clash, with the dominant western ontological frameworks.36 
Through the acknowledgement of Indigenous ontologies 
we attempt to move away from ontologies associated with 
the western-scholarship framework that can be inherently 
racist and oppressive and can therefore impact negatively on 
Indigenous people through the structuring of oppositional 
and hierarchical identities.

As a qualitative socio-legal study, the present research 
is epistemologically situated alongside Indigenous and 
social constructionist considerations of research.37 These 
perspectives emphasise the necessity of interpretive 
methods as helping us understand social phenomena at 
close range and thus 'reveal parts of the social world that 
remain hidden by more traditional techniques'.38

As non-Aboriginal researchers, we recognise that traditional 
western ways of knowing have excluded Indigenous people 
as knowers, and traditionally non-Aboriginal researchers 
have viewed the western perspective as the only framework 
able to decide what is knowledge.39 So, first and foremost, 
the research commenced from the premise of acknowledging 
what Linda Tuhiwai Smith and Maggie Walter refer to as 
an 'Indigenous paradigm'.40 Linda Tuhiwai Smith, for 
example, challenges traditional western ways of knowing 
and researching and calls for the 'decolonisation' of 
methodologies, and for a new agenda of Indigenous 
research.41 According to Tuhiwai Smith, 'decolonisation' 
is concerned with having 'a more critical understanding of 
the underlying assumptions, motivations and values that 
inform research practices'.42 Her work provides a timely 
reminder that colonial paradigms continue to evolve and 
to marginalise Aboriginal groups and that non-Aboriginal 
researchers need to consider how their 'worldview' may 
(re)inscribe the dominant discourse of the other. Thus, 
much research, such as this, now operates within an

acknowledged and explicit Indigenous epistemology. In 
regard to the study at hand, this meant interrogating the 
proposed sociological methods in relation to cultural 
sensitivity, cross-cultural reliability, and adopting a method 
that enabled Indigenous voices to emerge and be heard, as 
well as providing useful outcomes for Aboriginal people 
involved in the study.43 Additionally, unlike most honours 
research projects, the supervisor accompanied the student 
into the field, conducting interviews with Aboriginal 
Elders to ensure that, for instance, respectful and culturally 
appropriate practices were adopted.

In a complementary way, the social constructionist position 
evokes a new conception of knowledge. Vivien Burr notes 
that 'social constructionism insists we take a critical stance 
toward our taken-for-granted ways for understanding 
the world'.44 What is confronted, then, is the traditional 
conception of objective, individualistic, historic knowledge 
-  a conception that has penetrated virtually all aspects of 
modern institutional life.45

The research methods adopted here have grown out of a 
consideration of these views, including a consideration of 
how Indigenous and social constructionist perspectives 
attempt to mediate hierarchical and unequal relationships 
throughout the research process. Emphasis is placed, 
therefore, on methods that are culturally appropriate and 
inclusive, and which provide an interpretive understanding 
of the Care Circle pilot. The objective of the research was 
to collect qualitative data about the Care Circle pilot as 
an innovative Aboriginal justice program, which aims 
to facilitate local Aboriginal participation in relation to 
local Aboriginal child care matters and protection in the 
Nowra/Ulladulla region. Aboriginal care circles provide 
an alternative to the Nowra Children's Court, where the 
hearing of such matters normally takes place.

In keeping with Aboriginal knowledge sharing processes, 
an interpretivist phenomenological approach was adopted, 
the objective being to collect rich in-depth narratives on 
'the lived experiences' of key stakeholders involved in the 
Aboriginal Care Circle pilot, particularly local Aboriginal 
Elders, the local Aboriginal project officer and the Aboriginal 
project manager within the Department of Attorney General 
and Justice, as well as non-Aboriginal stakeholders such as 
a judge, a magistrate and solicitors representing parents 
and children in care circle matters.
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A  Recruitm ent

The recruitment strategy employed in this project is driven by 
the concept of 'purposive sampling' where participants are 
selected in a systematic way based on what is known about 
the target population and purpose of the study.46 Purposive 
sampling privileges representativeness over generalisability 
and was therefore selected for its appropriateness for this 
qualitative study. While the sample size was small, it was 
consistent with the aim of collecting qualitative data that 
was representative of the process being studied. The small 
sample size comprising of some of the key stakeholders of 
the Aboriginal Care Circle pilot produced sufficient data for 
a rich analysis.

The Care Circle pilot is a New South Wales Government 
initiative, which has been developed by the Department 
of Attorney General and Justice in conjunction with the 
Department of Families and Community Services and the 
Nowra Local Court. As is ethically appropriate and required 
in research involving organisations, permission to observe 
the care circle proceedings and access to the various care circle 
stakeholders was initiated through the New South Wales 
Department of Attorney General and Justice, which houses 
the program. The Director of Crime Prevention, Aboriginal 
and Community Programs and the Project Officer within 
the Nowra Local Court acted as gatekeepers throughout the 
research process, facilitating access to the field.

B M ethods

Consistent with the research paradigms outlined above, the 
research design adopts a multi-method, qualitative approach, 
which can be described as method triangulation.47 Method 
triangulation increases the depth of the project and allows 
for a fuller, multi-dimensional account of the research setting 
and the 'mutual enhancement' of understanding of the data 
collected via each method by the other, rather than simply 
implying the use of range or sources of data to verify and 
improve the credibility and trustworthiness of qualitative 
research findings or interpretations.48 What follows is a 
description of the methods conducted interchangeably 
during the period spanning August 2011 to September 2011.

One Aboriginal care circle matter was observed and took 
place outside of the Local Court in a community building 
within the Nowra/Ulladulla region.49 The parties present 
at the time of observation included the magistrate, two

Aboriginal Elders, the mother of the child, the mother's 
solicitor, the mother's support person, the child's solicitor, 
the solicitor for the Department of Families and Community 
Services ('Community Services'), a Community Services 
caseworker, a Community Services case manager and the 
Aboriginal care circle project officer. Observational notes 
were made in order to document the seating arrangement, 
the key issues raised in the matter, the participation of each 
stakeholder and the interactions between stakeholders.

Six in-depth face-to-face interviews were conducted with 
Aboriginal care circle stakeholders including a magistrate, 
the President of the Children's Court of New South Wales, 
two solicitors, and two employees of the New South Wales 
Department of Attorney General and Justice, at various 
locations and at the discretion of the interviewee.50 Interview 
locations included the workplaces of participants, as well as 
local cafes. Formal written consent was obtained from each 
interviewee prior to the commencement of each interview. 
The six semi-structured in-depth face-to-face interviews 
conducted in this study were directed by an interview guide, 
which consisted of a short list of questions and themes that 
the researcher wished to discuss during the interviews. The 
aim was to explore key elements of the Aboriginal Care Circle 
pilot in greater depth through questions that encouraged the 
interviewees to engage in presenting experiential narratives. 
At certain points interviewees were asked to elaborate on the 
information or for further explanation or clarification of the 
information provided.51

An Aboriginal discussion circle with three local Aboriginal 
Elders also took place in the juror's room at the Nowra Local 
Court, as suggested by the Aboriginal 'research' gatekeeper 
for matters of convenience. We refer to this person as a 
'gatekeeper' because this person selected the Elders who 
would participate in the study. In addition to being involved 
in the Care Circle pilot, the three Elders chosen to participate 
in the study had a longstanding involvement in the Nowra 
circle sentencing program as panellists in Circle Courts. 
Whether participants were selected on the basis of availability 
and willingness is unknown.

The discussion circle comprised of the two researchers 
(one with extensive experience working respectfully with 
Aboriginal peoples and communities and a novice researcher) 
and three Aboriginal Elders who are panel members for care 
circles. In keeping with the approaches outlined above, in 
order to ensure the approach was culturally sensitive,52 a
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more experienced researcher who has extensive experience 
working with Aboriginal peoples and communities 
accompanied the novice researcher into the field assisting to 
create an environment in which the focus groups operated 
more like discussion circles. Engaging in a respectful way 
with Elders went beyond the traditional western research 
practice of informed consent prior to the commencement of 
the discussion circle to engaging in an open dialogue with 
Elders about the intentions of the research. The Elders stated 
at the onset that they wished for their contribution to the 
research to have a real impact on the way in which care circles 
operated through feedback to the Department of Attorney 
General and Justice. They hoped that their perspectives 
would be taken into consideration and changes to the Care 
Circle pilot would be made. The researchers acknowledged 
this, and our understanding of the issues emerging from the 
discussion circle was discussed with the Elders at the end 
of the discussion circle, confirming our interpretation of the 
issues raised. The contribution of Elders was presented to 
the New South Wales Department of Attorney General and 
Justice, as well as representatives from the Children's Court.

Following an acknowledgement of Elders past and present, 
the five of us sat around in a circle and the Aboriginal 
Elders yarned, told stories and shared their knowledge 
about Aboriginal care circles. We thus define a 'discussion 
circle' as a modified focus group model -  it is a culturally 
appropriate method consistent with Aboriginal knowledge 
sharing processes in which the facilitator encourages the 
group of Aboriginal participants to yarn, tell stories and 
share their knowledge rather than ask questions and use 
questions to direct the interview.53 While the purpose and 
associated advantages of the focus group method remain 
true, discussion circles allow for enhanced Aboriginal 
control over the situation thereby allowing the agenda to be 
set by the Aboriginal participants. In addition, rather than 
being the subject of research the Aboriginal participants had 
control of the information that was provided. This method 
was also useful for gaining a more in-depth experiential 
understanding of the Aboriginal Elders' involvement and 
experience of the Aboriginal Care Circle pilot. Through 
respect and allowing the Elders to have a voice, trust and 
rapport was developed quickly. This assisted with the 
discussion of sensitive topics.

Participants were given the option of being identified or 
not being identified in reports and publications generated 
from this research. Confidentiality of the collected data was

ensured by removing all identifying details of participants 
at the stage of transcription. In order to protect the identities 
of participants in the findings section of this paper, each 
interviewee is assigned a number, for instance, interviewee 
one, two and three. However, where there is more than one 
participant who belongs to a group of stakeholders, for 
instance, two solicitors were interviewed, their roles are 
disclosed. The judge interviewed agreed to have his role 
disclosed. When presenting data from the discussion circles, 
each Elder is also assigned a number. Where possible, the 
researchers disclosed the Aboriginality of each participant.

C D ata  Analysis

The study involved a qualitative data analysis of interview 
and discussion circle transcripts. In combination with 
observational notes, transcripts provide the richest and 
most verifiable data for analysis. Qualitative data analysis 
requires the development of inductive categories, rather 
than deductive categories or the testing of hypotheses. A 
grounded theory approach was adopted to analyse the data 
allowing theory to emerge from the data.54 This approach 
was adopted as a broad interpretivist method for data 
analysis and theory development, rather than in the more 
traditional sense of symbolic interactionism.55 There is a 
clear link between thematic analysis and grounded theory, 
as the latter clearly lays out a framework for carrying out 
this type of code-related analysis. Grounded theory, in 
contrast to theory obtained by logico-deductive methods, 
is theory grounded in data that have been systematically 
obtained through social research. Consistent with this 
approach, the research employed coding and thematic 
analysis, rather than analytic induction. As coding is an 
essential process of selective reduction in grounded theory, 
the text was first coded into manageable categories.56 By 
reducing the text to a set of categories consisting of a word, 
set of words or phrases, the analyst can concentrate on, 
and code for, specific words or patterns that are important 
and relevant to the research questions.57 The content of 
each transcript was analysed and categorised into content 
analytic units based on thematic groupings.58 Each piece 
of datum related to a theme or proposition, was grouped 
together in order to assist in the analysis of their meaning 
in relation to how Aboriginal justice is experienced and 
constructed. Anticipating the data highlighted what it was 
about the Care Circle pilot that enabled it to be described 
as incorporating culturally appropriate mechanisms. 
Moreover, in categorising the data into content analytic
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units based on themes emerging from the data, it became 
apparent a key theme related to how traditional ADR 
processes that were being adopted were hindering such 
outcomes. For example, how the role of the magistrate as 
mediator and decision-maker limited the role and authority 
of Aboriginal Elders. This was particularly important given 
the literature on intercultural dispute resolution, and it is 
for this reason that issues pertaining to ADR and the role 
of the magistrate were given detailed consideration here, 
particularly in the context of power relations and in terms 
of cultural conflict arising in relation to approaches to 
facilitation and communication.

Having detailed the methodology, the paper now describes 
the Aboriginal Care Circle pilot program, focusing 
specifically on the context out of which the program 
emerged and the legislative mechanisms under which 
it was established. Such background is important for 
understanding the research findings that will follow.

V  The A borig inal Care C ircle Pilot
and A lte rn a tiv e  D ispute Resolution

A care circle matter can be established after a determination 
has been made that an Aboriginal child(ren) and/or young 
person(s) is in need of care and protection. It is therefore 
not an alternative to the whole care proceedings process, 
but rather a step within that process. The parents or 
persons with parental responsibility, a representative of the 
child(ren) and/or young person(s), Community Services or 
the magistrate may request that the matter be referred to 
a care circle, rather than be heard in a conventional court 
setting. In all cases, the magistrate must agree that the 
matter is suitable for a care circle. There are a group of local 
Aboriginal Elders that represent the local Nowra/Ulladulla 
Aboriginal community groups in care circle matters. For 
each care circle matter, two to four local Aboriginal Elders 
from the pool of representatives are appointed to the matter 
and it is these representatives who then determine if the 
case actually involves a local Aboriginal child(ren) or young 
person(s) and, if so, if the matter is appropriate for a care 
circle. The local Aboriginal Elders representing the local 
Aboriginal community group may reject a matter if they do 
not believe that the child is Aboriginal or connected to the 
community.59 As the following extract from the interview 
data indicates, the Aboriginal parents select which 
Aboriginal Elders will participate in the care circle matter 
relating to their child(ren):

Aboriginal Elder One: But the people that are coming before 
circle, they are given a choice. They are given a list of Elders
and they have a choice like they go with the ones they know,
they're familiar with, they're used to ...

Aboriginal Elder Two: [They] can request certain people 
on the panel to be on the panel. Like say I want [Aboriginal 
Elder One] because she's fair or I want [Aboriginal Elder 
Two] because she knows my family history, they can say 
that. Or I want [Aboriginal Elder Three] on the panel because 
she knows my mother, she knows my sister, she knows 
where I grew up and everything about me. And I can even 
say the same thing too. Or [Aboriginal Elder Four] 'cause 
[Aboriginal Elder Three] lives in Nowra. And [Aboriginal 
Elder Four] kept to most circles that involve all the people 
who reside in this area. Where I'm specifically requested for 
the kids who live outside of the Nowra boundaries . But 
I've been requested by a lot of young kids in their cases, only 
because I watched them all grow up .

The purpose of the first care circle is to seek input from the 
local Aboriginal Elders representing the local Aboriginal 
community concerning the preparation of the care plan for 
the Aboriginal child(ren) and/or young person(s) that the 
care circle matter pertains to. This first care circle commences 
with introductions and a Welcome to Country by one of the 
local Elders representing the Aboriginal community. If it is 
clear that one or both of the parents is seeking restoration of 
the child(ren) and or young person(s), there is a discussion of 
the specific issues that need to be addressed and the services 
available within the community to support the Aboriginal 
child(ren) and/or young person(s) and their parent(s). The 
Aboriginal Elders will also help identify appropriate interim 
placement options that the Department of Families and 
Community Services may not have been aware of and may 
assist in framing undertakings to be given by the parent(s) 
to ensure the safety and well-being of the child(ren) and/or 
young person(s). If it appears that restoration is not a realistic 
goal, then the discussion will focus on identifying suitable 
placement options within the immediate or extended family, 
kinship group, or local Aboriginal community members, in 
accordance with the Aboriginal child placement principle.60

The second care circle is held one to two months after the 
first care circle and by this stage the care plan has been 
circulated among all parties. The second care circle gives 
the Department of Families and Community Services the 
opportunity to explain how recommendations of the first
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care circle were incorporated into the care plan and give 
reasons if and where they were not. The second care circle 
also provides an opportunity for parents, who are well on 
the way to achieving the minimum outcomes for restoration, 
to demonstrate their achievements. At the end of the second 
care circle, the magistrate will make final orders, which will 
occur in both the case of all parties accepting the care plan or 
where agreement is not reached, and refer the matter back to 
Nowra Children's Court to proceed in the usual way.61

While, in principle, the objective of the first care circle is to 
seek input from the Aboriginal Elders appointed to the care 
circle matter, the Aboriginal Elders that were interviewed 
indicated that the process had been rather ad hoc and that, 
while some improvements had been made, Aboriginal Elders 
were not as involved in the process as they would like. This 
is evident in the following extract from the discussion circle 
with Aboriginal Elders about referrals to care circles and the 
operation of the first care circle in the two circle process (as 
well as the data presented at later points in the paper):

Aboriginal Elder One: Sometimes we don't know who's 
going to care circle. We just get rung up and they say we 
got a case for care circle and we don't know the history or 
anything until we read the paperwork in front of us and 
when we get in there we get about five minutes to read 
things and then we just go through like that ...

Aboriginal Elder Two: The rule is now that we have to 
receive it now. Big change. We have to get it the day before.

Interviewer One: As Aboriginal Elders of your community 
how would you like this to be different? How could this be 
improved?

Aboriginal Elder One: Involve us in the care plan. When 
[Community Services] are making the care plan. See unless 
we're invited we can't just invite ourselves .

Aboriginal Elder One: We got to have time to read it so we're 
not just sitting in the circle trying to rush through it.

Aboriginal Elder One: They need more consultation.

Aboriginal Elder One: Why don't they consult us when they 
get these reports? Even the three of us together. If they get 
the little babies, why can't they come and talk to us first?

Aboriginal Elder Two: They'll do it after.

Interviewer One: So you don't think the way that care circles 
are run at the moment are really empowering for the parents 
or the community?

Aboriginal Elder One: No.

Aboriginal Elder Three: No.

In reflecting on the operation of the second care circle out of 
a two circle process, the following comments were made by 
the local Aboriginal Elders involved in the program:

Aboriginal Elder One: The problem is with [Community 
Services] also is they've already got this plan in place and the 
decision is already made before it comes back to care circle. 
You can read between the lines when we get these reports. 
We did this 18 months ago and we recommended that they 
be taken into care then. The decision is already made in some 
cases, they're going to take them kids no matter what. And all 
it is, is the formality of us sitting there. I feel like a guinea pig 
sometimes because they take no notice of you. The decision 
is already made before they come back to you. Every one I've 
been to so far, the decision was already made before it comes 
to care circle. The last one, those parents thought they were 
coming and their kids were going to go home with them or 
be released to them later. That was really heartbreaking that 
one and you know, when I looked at the paperwork I said 
to the Community Services person 'you already made the 
decision to take these kids off these parents here and you 
brought them back to care circle just as a formality'. I was 
going off my head ...

Interviewer Two: So do you think then that care circles are 
sustainable? Do you think it will last for a while? Do you 
think it should last for a while?

Aboriginal Elder Three: It should.

Aboriginal Elder Two: It should.

Aboriginal Elder One: It should. We are making changes.

Aboriginal Elder Three: I mean if we can get the control of 
the care circle, like we've got control of circle sentencing, it 
will work and it will work in favour of the child. Because I
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mean we are there for the child and we know what's best for 
the child.

The discussion circle with the local Aboriginal Elders 
involved in the Care Circle pilot indicated that they saw the 
pilot as a way of giving the local Aboriginal community a 
greater say and role in not only decisions via local Aboriginal 
Elders who knew the children, the families and the wider 
context and circumstances of the individual matters, but 
also in terms of what was in the best interests of the child 
and/or young person and the placement of that child or 
young person within the Aboriginal community and kinship 
placements (in most cases the extended family). This would 
result in greater adherence to the Aboriginal placement 
principle. In this way, the Care Circle pilot has potential to 
enhance Aboriginal social and legal justice, particularly in the 
context of Aboriginal peoples' involvement in child removal 
as well as improving child placement outcomes consistent 
with the Aboriginal placement principle.

Having provided a brief background on the Care Circle 
pilot and how it operates, the paper will now provide a 
more detailed analysis of the findings of this research in 
the context of the Care Circle pilot as a model of alternative 
dispute resolution.

VI Care Circles as a Form o f A lternative  
Dispute Resolution

As noted above, the ADR provisions under the Children and 
Young Persons (Care & Protection) Act 1998 (NSW) ('Children 
Act') were used to establish care circles. Thus, a number of 
interview questions were directed at identifying the effects 
of establishing care circles under the ADR provisions of the 
Children Act.

Those non-Aboriginal interviewees with formal legal 
qualifications, who described the Care Circle pilot in relation 
to the ADR provisions of the Children Act and ADR processes 
more generally, explained how care circles operated as a 
model of ADR within the court system -  a step within the 
process. That is, they described how the program (and 
the role of the magistrate as conciliator or mediator) was 
contained within the parameters of the Children Act. For 
instance, the senior Judge said:

[Ultimately it is still part of the court system because once 
the agreement has been reached the magistrate has to make

the formal orders, has to formally go back into a court for 
the orders to be made even though it's all agreed to at the 
care circle. So at the end of the day it's not just everybody 
happily sitting around agreeing and everybody going away, 
it's still part of the court process.

When asked about the legislative formalisation of the Care 
Circle pilot, the interviewee responded:

It operates under a Practice Note at the moment and we use 
the provisions in the Act and there are provisions in the Act 
that allow ADR to take place. I suppose it's the old problem 
of course that governments when they want to keep things 
as a pilot don't want legislation because once you put it in 
the legislation its permanent so they want pilots and Practice 
Notes for the pilot which is what we have at the moment. 
The moment we put it in the legislation it's permanent. But 
if we assume the government decides that they are going 
to make it permanent it probably would be a good idea to 
have it in the legislation or to flesh out or amplify to some 
extent what is already there which is a provision for ADR 
under the Act.

As indicated earlier, care circles operate not as an alternative 
to the court care process in its entirety but as a step within that 
process, which would otherwise occur in the court setting. A 
matter is referred to a care circle at the post-determination 
stage. That is, after it has been established that the child is 
in need of care and protection and before the court makes 
final orders. This is stated in the NSW Care Circles Procedure 
Guide62 and was teased out in Re Timothy,63 a New South 
Wales Supreme Court case relating to a care circle matter. Re 
Timothy assisted in the jurisprudential development of the 
Care Circle pilot.

In the context of previous arrangements, all interviewees 
preferred the care circle model to the traditional adversarial 
court model. Nonetheless, as noted by Interviewee One, 
the Care Circle pilot 'is a form of ADR [and] it's still a court 
proceeding' and 'the [magistrate], as the mediator, facilitates 
the process whereas [other care circle stakeholders are] 
responsible for the content'. Moreover, the interview data 
demonstrates that many of the non-Aboriginal stakeholders 
are at ease with describing care circle matters in the context of 
conventional facilitative and determinative ADR processes 
and with care circle matters operating in accordance with 
such principles of ADR. Furthermore, it was predominately 
Aboriginal participants, and the solicitors representing
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Aboriginal parties, that pointed out that this has important 
implications in the context of Aboriginal justice.64

This led us to consider the implications of care circle matters 
operating under the current provisions within the Children 
Act and to ask the questions 'What values the current 
processes mirror?' and 'Whose do they exclude?'.65 In 
answering these two questions, it was borne in mind that the 
Care Circle pilot operates in accordance with western 
inspired ADR mechanisms and western-based paradigms 
of ADR, involving both facilitation and determination, with 
the latter affecting the degree to which options, alternatives 
and agreements could be achieved. While care circle matters 
incorporate culturally appropriate mechanisms, the Care 
Circle pilot cannot be described as an 'Indigenised' western 
ADR or an example of Aboriginal dispute resolution 
according to the culture or custom of the Aboriginal parties 
involved. As a culturally appropriate mechanism, the 
proceedings take place in a venue within the community in 
order to remove the dispute from the formal environment 
of courtrooms and offices, allowing for a more relaxed and 
informal feel to the process in which all parties sit in a circle, 
which is one of the criterion Behrendt sets forth.66 A Welcome 
to Country occurs at the beginning of a care circle matter. 
Less formalistic language is used. Also, local Aboriginal 
Elders are parties in care circle matters. Nonetheless, the role 
of the local Aboriginal Elders is restricted to a consultative 
role and, as indicated above, at times this is quite limited 
and can prove problematic when viewed through the lens of 
Aboriginal Elders.

As noted earlier, section 65 of the Children Act allows 
for dispute resolution conferences to be conducted by a 
Children's Registrar. The role of the Children's Registrar 
is set out in section 65(2), which provides guidelines 
for dispute resolution conferences, including: that the 
Children's Registrar is to act as a conciliator between the 
parties;67 the Children's Registrar is to encourage parties 
to agree on action;68 and if agreement cannot be reached, 
then the Children's Registrar is to determine the best way 
of resolving issues in dispute.69 In the case of care circle 
matters, these functions have not been conferred or imposed 
on a Children's Registrar. A Children's Magistrate carries 
out these functions in relation to care circles.

Interviewee Two, an Aboriginal court program officer, 
noted:

[W]ith this model it's difficult for [the Department of 
Attorney General and Justice] to be too prescriptive around 
what the role of the magistrate is because at the end of the 
day they have to preserve some discretion and to run the 
proceedings how they feel comfortable ... [I]t will depend 
on the magistrate themselves on how the proceeding will 
unfold. [For instance] if they want to be active or if they want 
to sit back and be passive and let the circle occur'.

Care circles adopt a mediation model in which an impartial 
third party, in this case a magistrate, presides over care 
circle matters, acting as both mediator and decision
maker, as well as referring that decision back to the court. 
So, despite the existing flexibility, it became evident from 
conducting this research that care circles have slipped into 
a more conventional model of ADR facilitative and decision
making processes as a consequence of it being established 
by the Children Act and developed further by the NSW Care 
Circles Procedure Guide70 and Re Timothy.71 It is for this reason 
that the Care Circle pilot and the function of the care circle 
matter remain firmly entrenched in the dominant legal 
system.

Interviewees indicated that such discretion has proved at 
times to be quite problematic, with the magistrate residing 
over a care circle matter often controlling the matter rather 
than facilitating the development of options, considering 
alternatives or endeavouring to work toward an agreement 
about issues. It is believed that this in turn meant that the 
success of each care circle matter is largely determined by the 
approach taken by the magistrate. As what follows reveals, 
the majority of those interviewed considered this to be a 
major limitation of the Care Circle pilot and is particularly 
relevant to our consideration of the program in the context of 
the models discussed in both the introduction to this paper 
and earlier in this section.

For example, Interviewee Three, the other Aboriginal court 
program officer interviewed, noted that:

[I]t depends on the magistrate on whether it works or not 
. Cause if you get a magistrate in that's going to dominate 
the whole discussion it's going to be, it would defeat the 
purpose. You need a magistrate that's going to sit back and 
let the Elders have all the say and let the discussion flow.

What the interviewee suggests is that the standing of 
other parties in care circle matters remains dependent on
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the presiding magistrate. The effect of this is evident in 
Interviewee Three's qualification of this statement in which 
they stated that:

[W]e had two magistrates who you know would listen to 
the community rather than just focus on what [Community 
Services] had to say. But there was one that we didn't and 
who dotes on everything that [Community Services] says. 
So it depends on the magistrate on whether it works or not. 
So you gotta get a really good understanding magistrate in 
that circle.

Similarly, in discussing the role of the magistrate in a care 
circle matter, Aboriginal Elder Three noted that the role of 
the Magistrate was to ensure 'the rights of each party are 
protected' and 'to make sure everybody has a say in it'.

This was compared with the role of Aboriginal Elders. For 
example, Aboriginal Elder Three said: '[In care circles] we 
don't have that much input. We can argue with [Community 
Services] and give our opinions but whether they are taken 
into consideration is completely different'.

Importantly, Elder Three, who had a longstanding formal 
role in Circle Courts went on to compare their role in care 
circles with that of their role in Circle Courts, noting that: 
'[W]ith circle sentencing we've got all the say there. That is 
magnificent'.

Concerns about the role of the Magistrate were also 
represented in the following comment by another non
Aboriginal interviewee, Solicitor Two:

Under the two previous magistrates, I was a bit concerned 
that the Elders were being treated as almost some sort of 
tribunal where they were being co-opted into agreeing with 
the magistrate's view and almost giving it an imprint of 
being a, I suppose making a decision more palatable because 
Aboriginal Elders were involved.

Because the magistrate remains the arbiter of justice, the 
interviewee suggests that the Aboriginal parents were 
no better off than if they had had the matter heard in the 
adversarial court system.

This was confirmed during the observation of a care circle 
matter where it was noticed that the magistrate directed who 
would speak, when they would speak, and for how long.

While this may be effective in conventional ADR contexts, as 
interviewees indicated, this is counter-intuitive to who has 
the right to speak in Aboriginal communities.

Hence, the data suggests the magistrate is pivotal to the 
way that care circles operate, and how the magistrate 
handles a care circle matter can pose a significant barrier to 
Aboriginal empowerment and justice. This can have certain 
consequences in terms of moving care circles away from more 
traditional western models of ADR and mediation to more 
culturally appropriate models, which facilitates Aboriginal 
empowerment, authority and justice.

Solicitor Two questioned whether it was appropriate for 
the Care Circle pilot and care circle matters to be run in 
accordance with a more conventional ADR model where the 
magistrate presides over the matter:

The other issue is of course whether it should be presided 
over by a magistrate in the first place, whether you really 
need to have somebody who is used to making decisions 
taking a back seat. It's not always easy for them, in a lot of 
cases, a lot of magistrates wouldn't be able to do it. So I've 
often thought that a registrar or indeed even just a private 
engaged mediator could be presiding over a care circle.

Interviewees suggest alternative ways that care circles 
could operate, shifting the balance of power away from the 
magistrate to the Aboriginal Elders. To illustrate, Solicitor 
Two thought 'that if you didn't have a magistrate there, if 
you had the Elders running it, it would be a very interesting 
experience and I'd really welcome it'.
Alternatively, Interviewee Three proposed that:

[I]f they had guidance, you know, like directions I reckon 
it would help a lot better if we had written directions for 
the Magistrates. There's no direct specific guidelines for 
the Magistrates ... We just hope they'll train a really good 
magistrate or they'll develop those directions for them to 
keep their mouths shut and let the Elders do all the talking. 
It's hard though because they hate giving up control.

In reflecting on intercultural dispute resolution, Behrendt 
and Kelly discuss the problems associated with using 
a neutral third party mediator and decision-maker in 
intercultural dispute resolution,72 which the empirical data 
here strengthens.
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This raised the question of the role of the Aboriginal Elders. 
The observation and interviews revealed that participants 
conceived Aboriginal Elders to contribute cultural 
knowledge. Solicitor One conveyed that: 'There's sort of that 
wealth of information and if you don't have their input into 
the matter you could be missing out on a whole lot of stuff 
that you wouldn't ordinarily get before the court'. That is, the 
interviewee saw the role of the Elders as being contributors of 
'historical information of the family for example, or cultural 
information'.

Other than cultural input, Aboriginal Elders were perceived 
to assist parents to understand why 'out of home care' was 
being considered. This was evidenced by the following 
comment by Solicitor One:

They listen to what the Elders say ... like for example if it's 
a really bad alcohol problem that the client has got ... the 
Elders say 'look you've really got to fix this, these are the 
things that you've got to do' and that sort of thing. They take 
notice of that, probably more than they would if it were me 
telling them, more than they would if it were Community 
Services case workers telling them because they've got that 
respect for their Elders. They tend to listen to them more.

Another participant insisted that the 'straight forward' 
manner in which the Aboriginal Elders speak to the parents 
regarding the problems, which resulted in the removal of the 
child, reinforces 'cultural commitment'.

Further, an interviewee expressed that it was essential for the 
Aboriginal Elders to support the care circle process as well as 
the system more generally. As the judge stated:

I think it's very important with care circles that you have 
good community members, good Elders, people who 
understand. They've got to have empathy with ... the child 
protection system and the court system because if they are 
working against that in the care circle that's just not going to 
be conducive at all to what we are trying to achieve in that 
ADR process.

The judge considers Aboriginal Elders as having to have 
empathy with the child protection system, as well as 
the court system more generally. Yet, as indicated in the 
interview data discussed above, this approach poses a risk 
that Aboriginal Elders may be co-opted to validate the ADR 
process and child protection system, rather than playing a

role in facilitating substantive change to both. Alternatively, 
the effect of the magistrate needs due consideration in terms 
of constricting the ability of care circles to benefit fully from 
the involvement of local Aboriginal Elders.

What the data suggests is that Aboriginal Elders could play 
a greater role in the process whether this should involve 
training Aboriginal Elders in legal procedures and building 
their capacity to take on this role or co-facilitating care circles 
was something that interviewees had given consideration to.

On observing a care circle matters and thinking about the 
observations in relation to the interview data too, it was 
apparent that intercultural conflicts are continuing to occur 
in the legal space of care circle matters.

V II Discussion

One of the reasons for modifying conventional ADR 
approaches and re-crafting the practice of practitioners 
to reflect the intercultural context of matters involving 
Aboriginal parties has been to address power differentials 
between parties and dissonances between the cultural 
perspectives at play.73 The data revealed that, despite 
aiming to develop a more culturally appropriate ADR 
model, care circles inadvertently favour a dominant cultural 
perspective.74 It is the magistrate who controls the care circle 
proceedings, while the Aboriginal Elders at times contribute 
cultural knowledge. That is, participants described the role 
of the magistrate at times as one who formally presides 
over the hearing of a care matter, one who controls and 
directs a care matter, and as the decision-maker, rather 
than supporting the process, and adopting a non-judicial 
approach as suggested in the NSW Care Circles Procedural 
Guide.75 Care circles can thus be described as adopting a 
more conventional facilitative and determinative approach 
to ADR, given that the magistrate facilitates the hearing of 
the evidence and makes a determination.76 Thus, care circle 
matters foster higher degrees of community involvement 
but still impose the dominant system on the Aboriginal 
community, reinforcing the privilege and control of non
Aboriginal people over processes that could be controlled 
by, or have a greater degree of involvement from, Aboriginal 
people.

For care circles to be viewed as a form of 'culturally 
appropriate' dispute resolution, consistent with Kelly's 
approach, the normative cultural practices of whiteness
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embedded in conventional mediation principles must be 
acknowledged in order to accommodate Aboriginal cultures 
and values.77

Comparatively, the circle sentencing program in Nowra, 
which the same Aboriginal Elders are involved in, operates 
within a framework more consistent with Behrendt and Kelly's 
'intra-cultural dispute resolution' model.78 The Criminal 
Procedure Amendment (Circle Sentencing Intervention Program) 
Regulation 2003 (NSW) was introduced to provide clarity of 
circle sentencing procedures and processes. For example, 
while the magistrate holds the ultimate decision-making 
power, part 4 regulation 7 sets out eight clear objectives of 
the program:

(a) to include members of Aboriginal communities in the 
sentencing process,

(b) to increase the confidence of Aboriginal communities 
in the sentencing process,

(c) to reduce barriers between Aboriginal communities 
and the courts,

(d) to provide more appropriate sentencing options for 
Aboriginal offenders,

(e) to provide effective support to victims of offences by 
Aboriginal offenders,

(f) to provide for the greater participation of Aboriginal 
offenders and their victims in the sentencing process,

(g) to increase the awareness of Aboriginal offenders of 
the consequences of their offences on their victims and 
the Aboriginal communities to which they belong,

(h) to reduce recidivism in Aboriginal communities.

Moreover, part 4 clearly defines the role and functions of 
Aboriginal community representatives (as a part of the 
'circle sentencing group'). Regulation 12 states that the 
functions of a circle sentencing group are to determine 
an appropriate plan for the treatment or rehabilitation of 
the offender, recommend an appropriate sentence for the 
offender, and provide support or assistance to the offender 
in completing the plan put in place by the sentencing circle. 
This is in contrast to the existing legal framework under 
which the Care Circle pilot operates. Circle sentencing is a 
more empowering process in this respect.

Those involved in both programs criticised the role of the 
magistrate in care circles when compared to the role of the 
magistrate in circle sentencing and such comparisons were 
offered as the key reason as to why the Care Circle pilot

fell short. Aboriginal Elders were highly complementary of 
the circle sentencing program. Aboriginal Elder Three, for 
example, went on to say:

The decision making process is what makes circle sentencing 
so much more favourable, more better, more structured, 
more successful than care circles because we have no major 
input into [care circles]. I'll say major because we don't. We 
don't have that much input into it. We sit there and listen, we 
argue our point of view ... Like if [Community Services] say 
[the parents] didn't do this and the only thing we can do [is 
question] ... 'Did you go and do those courses?' That's what 
we can say. 'Did you do it?', 'yes Aunty I did everything they 
told me to do'. And [Community Services] will say 'no they 
didn't'. And you argue the point with [Community Services] 
and they'll just look at their lawyer. She just overrides the 
point and switches it back to something else. I get so cross 
with her. That's why I'm not allowed there anymore. The 
difference is with circle sentencing we are the major force 
there.

Hence, concerns about the Care Circle pilot were often voiced 
in the context of commending the circle sentencing program. 
Aboriginal Elders were of the view that, while the magistrate 
makes the ultimate decision, they played an important role 
in the decision-making process in circle sentencing matters. 
Circle sentencing in Nowra involves Aboriginal Elders in 
the decision-making process as evidenced by the views of 
the Aboriginal Elders and others.79 Aboriginal Elders are in 
control of the circle sentencing process and recommend a 
decision to the magistrate.

This is consistent with the findings of McNamara,80 who 
studied the operation of circle sentencing as a method for 
First Nation community participation in the Canadian 
criminal justice system. He concluded that the fundamental 
principle that the judge must make the ultimate decision 
did not prove to be a significant barrier to the community 
decision-making authority, as might be assumed.81

Having moved from the pilot phases to an ongoing 
program, circle sentencing has a separate Act, the Children 
Act, which provides legislative guidance regarding the 
nature of the process, and the role of stakeholders within 
that process, resulting in greater empowerment for the 
Aboriginal community. As it presently operates, the role of 
the magistrate in care circles not only ensures that the model 
is confined to a conventional determinative model of ADR
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but also undermines the decision-making authority of the 
Aboriginal Elders. Nonetheless, if the pilot is to become 
an ongoing program, then there is considerable scope to 
improve the intercultural nature of care circles, which 
would include defining the role of Aboriginal Elders and the 
role of the magistrate so as to enhance the contribution of 
the former and ensure that the latter takes on a less formal 
role. For example, in order for the Care Circle pilot to move 
beyond the vague description of self-determination, as set 
out in section 11 of the Children Act, interviewees such as the 
Aboriginal Elders, Solicitor Two, and others suggested that 
it must reconsider the role of the magistrate to one similar to 
that in circle sentencing.

V III Further Reflections on the  Findings 
in the  Context o f C ulture and Pow er 
Relations

At this point, further brief engagement with some of 
the literature discussed earlier in the paper regarding 
intercultural conflict is warranted, particularly the work 
of Ting-Toomey and Le Baron. However, we also wish 
to introduce a few straightforward principles from the 
whiteness studies literature that we feel can help build on 
understandings about cultural conflict in the present context. 
There is much written on the effects of the neutrality or 
invisibility of whiteness and the implications of this in the 
context of power relations and cultural conflict.82

While culturally appropriate measures are reflected in the 
practice of hearing care circle matters, dominant cultural 
practices of the legal system prevail and these practices 
are creating 'cultural conflict' in the eyes of Aboriginal 
participants. For example, the data above suggests the extent 
to which complex cultural dynamics are involved in care 
circle matters and their complexity are not fully appreciated 
by some non-Aboriginal participants.83 This was not a matter 
of observation and applying what Avruch refers to as 'hearing 
voices' or a Type II error, in which Aboriginal participants 
in a care circle matter believe an undervaluing of culture is 
occurring on the part of non-Aboriginal participants when it 
is not.84 This observation is supported by the data collected 
from white solicitors, Aboriginal court project officers, and 
Aboriginal Elders. Aboriginal Elders, for example, express 
concerns that their status is not recognised and assert that all 
non-Aboriginal parties involved in care circle matters should 
receive training in cultural competency.

Thus, for the authors, it is apparent that misrecognition of the 
complexities of the inter-cultural nature of this legal space is 
perpetuating ongoing conflict. Conflict may be arising because 
adaptation of legal spaces into culturally appropriate spaces 
also requires parties to adapt their cultural perceptions and 
modify culturally related interactions, which also contribute 
to conflict. Ting-Toomey, for example, describes the main 
characteristics of an intercultural conflict as:

a) Conflict involving intercultural perception -  perceptions 
are filtered through different cultural lenses, including 
whiteness as a cultural lens; and

b) Conflict involving interaction -  conflict is sustained 
and managed through behaviours of whiteness, which 
are culturally related.85

Thus, developing care circles as a culturally appropriate 
step within the court process goes beyond holding care 
circles in the community, welcoming parties to Country or 
acknowledging Country, sitting in a circle, and less formalistic 
language. It also involves acknowledging and adapting the 
normative cultural protocols of whiteness that are embedded 
in our legal culture that can lead to intercultural conflict. 
By way of simple example, cultural conflict arises from the 
magistrates' need for dominance and prescriptive control 
and order in this legal setting. This comes into conflict with 
Aboriginal protocols in relation to respecting the standing of 
Aboriginal Elders as holders of authority and knowledge.

V III Conclusion

Despite criticisms, the Care Circle pilot is a positive initiative 
and is clearly an improvement on the alienating adversarial 
system.

As the Care Circle pilot currently operates, it demonstrates 
a commitment to providing a culturally appropriate avenue 
for Aboriginal care and protection matters, yet with ad- 
hoc cultural contributions of the local Aboriginal Elders. 
However, this research demonstrates the importance 
of intercultural deliberation and dispute resolution to 
redressing the asymmetries of power that shape cultural 
conflict.86 There is scope for making this dispute resolution 
process more inclusive of Aboriginal cultural values and 
practices. For example, there is scope for greater involvement 
of Aboriginal Elders in the decision-making process and for 
the magistrate and Community Services to relinquish their
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power and draw on the knowledge, wisdom and expertise of 
local Aboriginal Elders.

One way of improving the Care Circle pilot is to genuinely 
engage Aboriginal Elders in the decision-making process in 
a similar way that they are engaged in the circle sentencing 
program. This could not be done without giving consideration 
to and making allowances for the fact that circle sentencing 
relates to Aboriginal criminal matters and care circles relate 
to Aboriginal child protection matters. However, there exists 
real potential for creating a form of 'bi-cultural co-facilitation' 
here. Of particular note is the potential to design a form of 
alternative dispute resolution that better reflects cultural 
styles of participation and communication.87 As Bell states, 
'a fundamental goal of consensual ADR processes is to create 
a process that is meaningful to the parties and improves 
relationships, participation, responsibility, and satisfaction; 
this goal is shared by many traditional and contemporary 
Indigenous dispute resolution mechanisms'.88

If the program sheds its pilot phase and is rolled out into an 
ongoing program, it is possible that separate legislation may 
be developed, and if this occurs there would be a capacity 
for reflecting on the limitations identified by stakeholders, 
particularly the local Aboriginal Elders who formally 
participated in the Care Circle pilot program as stakeholders.

It is also important to note too that the Aboriginal Care Circle 
Pilot Program is a pilot and as such the New South Wales 
Government has undertaken its own reviews and engaged in 
stakeholder consultation in the ongoing development of this 
program. Our research too has contributed to this process. 
As such, the Care Circle pilot is an evolving program and 
the program may have been adapted to accommodate the 
feedback from key stakeholders. Further ongoing and in
depth research is therefore needed to study the changing 
nature of care circles and the operation of care circles in 
different contexts, such as the Aboriginal Care Circle Pilot 
Program in Lismore. Sarah Ciftci has recently commenced a 
PhD project to undertake this work.
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