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A History of Married Women’s Real Property Rights1
“ When we see that women are admitted to the capacity of commercial
and professional life in most of its branches, that they are received on
equal terms with men as voters and legislators; that they act judicially,
can hold property, may sue and be sued alone, may and frequently have to
provide a home and maintain the family, when too, they are organized in
time of national danger as virtual combatants in defense of the country, it
is time, I think, to abandon the assertion that in the eye of the law they are
merely the adjuncts or property or the servants of their husband, that they
have the legal duty of yielding and employing their body to their
husband’s will and bidding in all his domestic relations…”
- Isaacs J in Wright v Cedzich (1929) 43 CLR 493, at 505

Introduction
Oscar Wilde said „the duty we owe to history is to rewrite it‟. Too often our history is
„his story‟. The tale of man-kind is often only a tale of man. If we owe a duty to
rewrite this tale, there must first bestow upon us a duty to write a „herstory’.2
Herstories help position women‟s lives within a historical agenda. Feminist herstories
explore how women lived in previous times. This is key to the feminist method of
consciousness raising.3 Consciousness raising is a vehicle for creating knowledge by
exploring common experiences and patterns that emerge from shared tellings of life
events.4 Within a feminist vein, it focuses on taking women seriously and
understanding their lives and experiences from their perspective.5 Feminist
jurisprudence uses the same methodology in its attempts to explain and critique the
law‟s relationship with women and encourage change in support of women‟s equity.6
This paper will examine the application of the Married Women‟s Property legislation
within the Australian context. The Married Women‟s Property legislation dominated
the governance of married women‟s rights to real property from the 1880s to the
1960s. The allocation of real property rights within a marriage has major social and
economic implications on married women given that the matrimonial home represents
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over half of all household assets for Australian families.7 Determining real property
rights within marriages became particularly important in the 20th century with the
increasing number of divorces. This paper will analyze the judicial literature
surrounding married women‟s access to real property rights in order to assess effects
the law had on married women‟s public a private persona. 8
My position as researcher
Before commencing my discussion of this issue a feminist analysis requires that I
provide some background about myself as an author/researcher. First, I am a 21-yearold male student studying law and economics. I was first introduced to critical
feminist theory whilst studying English literature in high school. The authors I read
included Thea Astley, Adrienne Rich, and Sylvia Plath. Feminist literature introduced
to me the idea that society is dominated by male discourses. To me, feminism was
firstly a compass for women – it located women within a patriarchal context through
analyzing the ordinary and extraordinary experience of womankind. Too often
women‟s voices were located in the margins. Secondly, I came to understand
feminism as a tool for deconstructing dominant male discourses and critically
analyzing theirs effects on women. Dominant male discourses are pervasive and its
presence is explicit within political and legal literature. These domains were built
upon patriarchal foundations and, until relatively recently, were the exclusive
province of men.
At the beginning of 2009 my job gave me the opportunity to do some assisted
research with two feminist economists at Curtin Graduate School of Business; Dr.
Angela Barns and Dr. Therese Jefferson. The topic was „Women‟s Property Rights‟. I
was heavily influenced by the works of Dr. Jocelynne A. Scutt, Regina Graycar,
Jenny Morgan, and Mary Lyndon. My work required me to carry out an extensive
search of the relevant judicial literature. I was inspired by the work of Isaacs J, Kirby
J, and Lord Denning. They have influenced my opinion of the correct role of a judge
in applying the law and guaranteeing equilibrium between social expectations and the
preservation of our legal traditions. The research I did for that project was the catalyst
for writing this paper.
In undertaking this research I have had to address my own biases and agenda given
that I am a male writing from a critical feminist position. Men who speak out against
sexism often face criticism. Some feminists argue that all male praise of feminism is
merely a façade; it is a cloak used to disguise men‟s efforts to usurp power from
women.9 Hearn says that „men‟s practice against patriarchy will always be
problematic, as men do not occupy the same position in relation to the dominant
power structure as women‟.10 I agree with Hearn‟s statement. For this reason I do not
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see myself as a feminist. I see myself as a supporter of the feminist ideology which
makes me, as Bob Pease suggests, a profeminist. Profeminism offers men an avenue
for educating themselves about the impact of patriarchy on women‟s lives and is one
of the major forms of resistance to dominant masculinity.11 To fulfill this premise,
profeminists can employ the same „consciousness raising‟ methodology used by
feminists.

1. Real Property Law: Britain’s Legacy to Australian Women

The Australian colonies already had established legal regimes which governed a
married women‟s right to real property prior to Australia federated in 1901. These
regimes were imported from England as imperial laws. A married woman‟s real
property rights derived from two main sources. The first was English common law.
The doctrine of unity of spouses controlled a married woman‟s rights to real property
during her marriage. This doctrine was a rule of law associated with the common law
doctrine of coverture. The second source of law was statutory law. The Married
Women’s Property Act 1882 (the Act) was the first major statute to amend the rights
of married women property rights.12 The assent and operation of the Act caused much
controversy in both England and Australia.
Coverture and the unity of spouses
Coverture is „the state of being under the protection of one‟s husband.‟13 The term can
also be used to mean marriage. Marriage can then be categorized as a contract
between a wife and husband where the wife gives up certain legal powers to the
husband in return for being under his protection. Until the late 19th century, the
marriage contract was the last contract a woman would ever enter. The common law
of England used marriage to create a legal fiction whereby a husband and wife were
seen as one person.14 Sir William Blackstone famously observed that „the very being
or legal existence of the women is suspended during the marriage and…consolidated
into that of the husband.‟15 The legal disabilities that governed a woman‟s rights
during marriage were collectively called the laws of coverture. It was thought that
where two persons were destined to pass their live together one should be dominant
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and other should be subordinate.16 It was also assumed that the man should be the
dominant party because his superior physical strength. Dominance was a man‟s
natural right; „[g]od hath given the man greater wit, better strength, better courage, to
compel the women to obey, by reason or force; and to woman, beauty, fair
countenance, and sweet words, to make the man obey her again for love.‟17
The husband represented the wife‟s civil/public persona. She was „covered‟ or
„veiled‟ by her husband. Having no separate legal existence meant that a married
woman could not enter into her own contracts.18 Similarly, the disability meant a
married woman could not sue or be sued.19 The coverture meant a married woman
was effectively „civilly dead‟.20 The laws of coverture affected all public facets of a
married women‟s life.
A husband and wife‟s real property rights were governed by a special type of
ownership known as a tenancy by entireties. Blackstone once again provides the
classic statement on this area of the law; „…if an estate in fee be given to a man and
his wife, they are neither properly joint-tenants, nor tenants in common; for husband
and wife are considered one person in law, they cannot take the estate by moieties, but
both are seized of the entirety…; the consequence of which is, that neither the
husband nor the wife can dispose of any part without the assent of the other, but the
whole must remain to the survivor.‟21 A tenancy by entirety was a species of joint
tenancy, with the distinguishing characteristic that a husband or wife had no power of
severance without the others bona fide concurrence or upon one spouse surviving the
other.22 The formation of a tenancy by entirety derived from the classical theory that a
husband and wife constituted an indivisible unit. Only together could they alienate
real property.

A husband was entitled to all the rents and profits which derived from a freehold
estate during marriage. This applied to not only property that was bought during a
marriage, but also to freehold that a wife brought to a marriage.23 When applying this
rule of coverture the courts predominantly spoke of the husband‟s gain rather than the
wife‟s loss.24 The loss a wife suffered during marriage is more readily identifiable
16
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when framed in terms of disability. A married woman lost all rights to rents and
profits which might be realized from a freehold estate as a consequence of coverture.
The wife‟s disability lasted for the life of the marriage. A wife was entitled to the
rents and profits on the death of her husband, and if the husband survived the wife, he
would have a life interest in the estate – on his death the freehold would revert to the
wife‟s rightful heirs.25 This disability kept a wife‟s persona in the private or domestic
realm. This hindered a married women‟s ability to accumulate wealth. The result of
this disability was that the wealth of a family was a measure of the husband‟s property
and not the wife‟s.
The Court of Chancery created an exception to the doctrine of unity of spouses. The
equitable doctrine of separate estate was developed throughout the 18th century which
allowed property to be settled upon a married woman for her own separate use.26 A
settlement was an expressed agreement which stated that certain property should
become the separate property of the wife and be for her own separate use. The wife
could then deal with the property as if she were femme sole (unmarried).27 A wife did
not need the consent of her husband to alienate her separate estate.28 A wife‟s separate
property was beyond the reach of her husband.29 He could not alienate his wife‟s
property. In reality, only wealthy women could take advantage of the equitable
doctrine of separate property. Often the separate property doctrine was used by fathers
to ensure that property and wealth stayed within the family and was not alienated by a
reckless husband.
An Act to amend the laws relating to married women
The 19th century was the scene of a multifaceted movement to emancipate married
women from the patriarchal confines of English society. The industrial revolution led
to a world of greater wealth and higher living standards. It followed that women saw
their position in society as undervalued and indeed constrained by archaic values from
a bygone era.30 Women‟s groups moved to have the marital boundaries redrawn to
include the independent rights of married women. Essential to this movement was the
need to redefine the property rights of men and women within a marital relationship.
The pursuit for equal property rights was one of many goals that women‟s political
groups pursued during this era. The campaign for married women‟s property rights
ultimately intersected with women‟s campaigns for suffrage, education, and equal
wages for equal work. The „feminist‟ movement had a snowballing effect in many
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facets of English society. The ultimate goal was greater equality between men and
women.31 However, when these ideas arrived on the steps of parliament their intent
was distorted and reframed. The notion of equality of marital rights was suppressed
and the need for married women‟s protection was emphasized.32
The passage of the Married Women‟s Property Bill (the Bill) through English
parliament began in 1865 and was not fully realized until 1882. The leading advocates
for married women‟s property rights included Barbara Leigh Smith Bodichon, the
Honourable Mrs. Caroline Norton, Harriet Taylor Mills, John Stuart Mills, and
numerous women‟s rights groups.33 These groups and individuals advocated the
elimination of the doctrine of unity of spouses and emphasized the need for married
women to control their own property regardless of marital status.34 The old laws were
seen as out of date, as Barbara Bodichon claimed… [t]he abolition of the laws which
give husbands this unjust power is most urgently needed.35
John Stuart Mills was the first politician to table and present a bill on married
women‟s property to the House of Commons. His ambitions were defeated in 1856.
In 1868 the Bill was once again tabled and put to parliamentary debate. The
Parliament feared that the Bill would disrupt the peaceful foundation of domestic
life.36 Philip Muntz MP stated that the Bill „would cause great difficulties in all the
domestic arrangements of life. It would cause antagonism between those who we
were taught to believe were one.‟37 Mr. Lopes MP, a staunch opponent of the Bill,
was convinced that the Bill would materially alter the „existing relations between
husband and wife, and introduce discomfort, ill-feeling, and distrust where hitherto
harmony and concord had prevailed.‟38 The Conservatives forced a compromise
which resulted in the 1870 Married Women’s Property Act. This Act fell well short of
the expectations of the women‟s groups as it did not create a system of separate
property within marital relationships.
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Women‟s groups wanted the Act to afford all married women the separate estate
doctrine that had developed in the Court of Equity. This was finally realized in 1882
after the 1870 Act had been significantly amended. The Act was the codification of
the equitable doctrine of separate property which effectively made the equitable
doctrine of separate property obsolete. It also meant that all women, and not just
wealthy women, had access to separate property law regime. It was unclear whether
the statutory doctrine of separate property was intended to coexist with the common
law doctrine of coverture (as the equitable doctrine had done) or whether it was
implicitly intended to superseding it. The remainder of this paper will discuss how the
Australian and English judiciary answered this question.
2. The Reception of the Married Women’s Property Act in Australia 39
The laws of coverture prevented a married woman from having her own separate
property during marriage. This applied both between herself and her husband and
herself and the outside world. The Act 40 gave a married woman the right to acquire,
hold, and dispose of any real or personal property as her separate property as if she
were a femme sole.41 For the first time married women had separate rights to her
property within a marriage. This marked a new era in married women‟s property
rights. It was the beginning of a long struggle to create a system of equal property
rights between not only a husband and a wife, but between a men and women.
Correcting the proprietary imbalance between a husband and wife was dependent on
how Australian society received the new laws.
What did it mean to be regarded as a femme sole in Australian society?
The Act gave married women the freedom to deal with her property as if she were a
single woman. It was not the Parliament‟s intent to give married women the same
public rights as married men or any men for that matter. The Act was not a tool of
equality between men and women. It was simply a means of protecting a married
women‟s property from her husband as quite often it allowed inheritance to be passed
through the matrilineal line. 42
The Act removed a married woman‟s private disability but it did not completely
remove a married woman‟s public disability. The separate spheres remained intact.
The majority of married women in Australia were financially dependent on their
39
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husband. In Australian society the husband was commonly the financially productive
partner (the breadwinner) and the wife was the non-financial productive partner who
assumed the stereotypical role of caregiver, housekeeper and child bearer.43 A married
woman, by reason of her status, was effectively the working property of her
husband.44 As a result married women were located in the margins of Australia‟s
public realm. These roles were the product of dominant patriarchal traditions which
developed from male power structures, such as the laws of coverture. This is one of
the reasons why married women were and often still remain a non-entity in the public
realm.
The Act, theoretically, gave married women a legal right to enter the public realm for
the first time. However, the Act did not compel the greater Australian society to
afford married women equality within the public realm. Married women remained
disadvantaged in public society.45 They were often mistrusted and avoided by
financial institutions.46 The same dominant male values denied women pay parity in
the workplace.47 A married women‟s place was in the private sphere and this left them
disabled in the public sphere.
An Act to abolish the doctrine of unity of spouses?
A married woman‟s right to the use, possession, and enjoyment of her property was
transferred during the coverture to her husband.48 The Act was a public law which
dealt with the private 49 property rights of spouses.50 As such, the Act did not
expressly abolish the common law doctrine of spousal unity but it did create a married
woman‟s separate legal personality. The early English courts accepted that the Act
altered the proprietary relations between married couples. However, they were not
willing to accept that the Act altered the proprietary interest between a husband and
wife with a third party.
Jupp v Buckwell 51 was an English case concerning the property rights of a married
couple. Stephen Jupp died in 1887 and in his will he left a share of his real property
43
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to his daughter Mary Buckwell, her husband Daniel Buckwell, and Daniel‟s sister
Harriet Buckwell, in equal parts. The question arose as to whether each should
acquire a third share in the land, or whether, because of the unity of Mary and Daniel,
that they should take a half share and Harriet should take the other half. The court
held that the Act intended to alter a married women‟s capacity to take property
between herself and her husband – i.e. within a marriage. In a marriage a wife was a
separate legal entity. To a third party, however, a husband and wife were still seen as
one person. Kay J stated that „if [it was the Parliament‟s intention to give a married
women a separate legal personality with third parties] I should have expected to find
in the Act an express provision to the effect, for example, that in all questions relating
to property the husband and wife should be considered, not only between themselves,
but also as between them and third parties, two separate individuals, and the old law
of unity of person should be abolished.‟52 The court concluded that the Act did not
alter any rights except those exclusively between a husband and wife.
As a result Mrs. and Mr. Buckwell were together entitled to one half of the land and
Harriet Buckwell was entitled to the remaining half. The Act then provided that a
husband and wife to take a moiety (or equal half share) interest of the land as their
separate property. This left Mrs. Buckwell with a one quarter interest in the land merely half the amount that Harriet was entitled to. This is an example of the
continuing disability suffered by married women because of marriage. Although the
Act provided that a married women was effectively a single woman, Jupp v Buckwell
demonstrates that in reality the doctrine of unity, in conjunction with the courts
interpretation of the Act, continued to deny married women the same status as
unmarried women. This is another example of a married woman‟s persisting public
disability.
The Australian High Court did not follow the English court‟s interpretation in Jupp v
Buckwell. Registrar-General of NSW v Wood (Wood) is a leading example of this
diversion of judicial interpretation. Wood involved a dispute about the operation of a
tenancy by entirety after the enactment of the Act. In 1914 a real estate company
transferred land to Mrs. Annie Wood and Mr. Harry Wood as tenants by entireties. In
1918 Mrs. Wood transferred other land to herself and her husband as tenants by
entireties. In 1925 Mrs. Wood was sued and the Supreme Court of New South Wales
ordered a writ against Mrs. Wood‟s estate. The court requested that the Registrar sell
Mrs. Wood‟s real property to finance her debts. The order was made on the grounds
that under the Act a married woman could deal with her own property separately from
her husband during marriage – and so she was liable upon default of any contracts she
enters into.53 However, Mrs. Wood was a married woman in a tenancy by entireties
which meant at common law she could not use her real property to guarantee her
debts without her husband‟s consent.54 The problem was that the Act established a
separate property regime for all married women which appeared to contradicted with
nature of a tenancy by entirety. The High Court was faced with the question of which
law was paramount in the situation.
A tenancy by entireties is a type of joint tenancy which assumes that a husband and
wife are legally the same person. The majority in Wood abolished the doctrine of
52
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spousal unity within a marital tenancy and effectively abolished the laws of coverture
which up until the Act had governed real property rights of a married woman within a
marriage. All tenancy by entireties were given the same effect as if the married couple
had entered a joint tenancy.55 The leading judgement was made by Isaacs J who
contended that there was no doubt that „the … Act intended to emancipate women in
this respect.‟56 The court found that despite the words the „tenancy by entireties‟ in
the transfer document, Mrs. Wood acquired a separate proprietary interest in the land.
This is because a tenancy by entirety created an incident of ownership in a married
woman, even though it was only a concurrent incident. The statute intended that any
incident of ownership, include incidents found in a tenancy by entirety, should give a
married women a separate right to real property. Reflecting on his decision, Isaacs J
concluded that „the immoveable object has triumphed over the irresistible force.‟57
So what was the effect of the courts decision on Mrs. Wood? Mrs. Wood was equally
entitled to the use, possession and enjoyment of the property as her husband. 58 She
was equally entitled to the rents and profits of the property. In theory, a married
woman had the same political and economic decision making power as the husband
on a private level. In reality a married woman was disadvantaged because she did not
hold the same decision-making power at public level. Once again, her disability at
public level ultimately disadvantaged her at private level. This inevitably led to
inequalities before the law. This will be discussed in detail in the following chapter.

3. Settling Property Dispute between a Husband and Wife
In this section I seek to identify how Australian courts have sought to settle property
disputes between spouses. I will also compare and contrast Australia‟s experience
with the English Court of Appeal between the 1950s and 1960s. Of greatest
importance is the affect that ordinary property law had on married women in the
public context. I will conclude that the ordinary legal principles disadvantage women
in the Australian social context.
The establishment of a separate property regime within marriages inevitably meant
that the courts would be called upon to settle disputes which arose between married
couples. Section 17 of the Act states that „in any question between a husband and wife
as to the title to or possession of property, either party… may apply by summons…to
any judge…and that judge may make such orders with respect to the property in
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MacCallum, Anthony P Moore, Australian Real Property Law (4th ed. Sydney, Lawbook Co Ltd,
2007), at [12.10 – 12.60] pages 426-431. It is interesting to note that before the Act a tenancy by
entireties assumed that there were five unities. The fifth unities being that the husband and wife were
one in right of the husband i.e. the unity of spouses.
56
Registrar-General v Wood (1926) 39 CLR 46, at 54.
57
Registrar-General v Wood (1926) 39 CLR 46, 57
58
Adrian J Bradbrook, Susan V MacCallum, Anthony P Moore, Australian Real Property Law (4th ed.
Sydney, Lawbook Co Ltd, 2007), at [12.10] page 426.

11
dispute…as he thinks fit.‟59 The demand for court proceedings pursuant to this section
increased in the post-World War Two period due to the increased number of
divorces.60 In the 1950s and 1960s the courts were frequently required to identify
what proprietary rights a married women had upon divorce. A more relevant question
when dealing with real property may have been; what was a married woman‟s
separate interest in the matrimonial home or, as Lord Denning called it, the family
asset? 61 The courts found that answering this question was not as straight forward as
settling disputes between non-married persons. The courts were bound to settle
property disputes between married couples by applying the ordinary laws of
property.62
Married couples often mixed or pooled their finances to purchase a matrimonial
home. In the absence of an express agreement the contributions to the property were
not always readily identifiable. The lines continued to blur when houses were put in
the sole name of either the husband or wife and yet both contributed to the purchase
of the property. Three rules of equity were used to resolve this issue. These were the
presumption of advancement, the presumption of resulting trust, and the concept of
„palm tree justice‟.63 Judicial interpretation was problematic because the Act tried to
settled disputes between spouses in the same way that the ordinary property law did
between strangers.
It is hard to imagine that a married couple, whom pledge to pass their lives together,
would formally and separately organise the purchase of a home in the same way as
two strangers might. In such a case the courts were asked to determine the terms of a
non-existent marital agreement. The Courts did so by inferring the party‟s intention at
the time of purchase.64 In Roger’s the Court observed that „[w]hen two people are
about to be married and are negotiating for [the purchase of] a matrimonial home it
does not naturally enter the head of either to inquire carefully, still less to agree, what
should happen to the house if the marriage comes to grief.‟65 His Honour goes on the
explain that the judge‟s role in this situation is to „try to conclude what at the time [of
purchase] was in the parties‟ minds and then make an order which must be taken to
have been intended at the time of the transaction itself.‟66 It is clear that the minds of a
married couple would be substantially different then that of strangers. Property laws
evolved from a time where coverture was socially acceptable. It is difficult to imagine
that the ordinary rules of property would do the same justice between a husband and
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wife as it did to non-married parties. Nevertheless this is what the courts were asked
to do.
Interpreting Section 17 – the English Court of Appeal
There has been much judicial debate about whether section 17 was intended to be
procedural or whether it gave judges the discretion to redistribute property within
marriage.67 The English Court of Appeals gave affect to the latter interpretation. The
courts position is best described in the words of Lord Denning in Rimmer v Rimmer;68
„in 1882, when Parliament declared that a wife was entitled to have property of her
own, it enacted that in any question between husband and wife as to the title to or
possession of property, the court was to decide the matter as it thought fit. Parliament
laid down no principles for the guidance of the courts, but left them to work out the
principles themselves. That is being done. In cases when it is clear that the beneficial
interest in the matrimonial home…belongs to one or other absolutely, the court will
give effect to their intention: see In re Roger’s Question; but when it is not clear to
whom the beneficial interest belongs, or in what proportions, then, in this matter, as in
others, equality is equity.‟69 Where no intention was readily observable at the time of
purchase the courts assumed that the couple intended that each should be entitled to a
half interest in the property. This also applied where there was uneven contribution to
the purchase price. The Court of Appeal had done „palm tree justice‟.
The court held that the joint efforts of the husband and wife ultimately enabled them
to purchase property. It was most often the case that the husband would save his
income and the wife would use her income to pay for food, clothes, and living
expenses. Similarly it was often the husband who earned the higher wage and
contributed most to a family‟s finances. The Court of Appeal suggested that in such a
case it was the role of the wife to keep the husband healthy in order to preserve his
earning capacity. It was also her job to keep the home and raise the children. While
the husband was frequently the financially dominant party, his ability to continue to
produce an income was taken to be a direct result of role the wife assumed in the
relationship. Given the mutual role in reproduction the Court of Appeal did not
consider this to be a just reason to bestow upon the husband greater proprietary
interest than the wife. This is what the ordinary rules of property dictated. This is seen
as the source of equality in a relationship and the words in the Act were broad enough
for judges to do palm tree justice is such cases.
Interpreting Section 17 – the High Court of Australia
The High Court of Australia made it perfectly clear in Wirth v Wirth that it would not
follow the English Court of Appeal‟s interpretation of section 17. Dixon J held that
the „laws of property governs the ascertainment of proprietary rights and interest of
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those who marry.‟70 The discretion in section 17 could not alter existing rights in the
way the English Court of Appeal suggested that they could. Section 17 was held to be
a procedural provision which gave married persons the rights to have the proprietary
interest determined summarily.71 It was inappropriate for the courts to give effect to
intention which was in no way contemplated by the parties at the time of the
transaction. The Australian position was made clear in Martin v Martin where the
court held that „this Court does not accept the view that provision… [17 of the Act]
goes beyond procedure for ascertaining and enforcing existing rights and confers
upon the court what may be described as a special power of appointment over the
disputed property between the husband and wife.‟72
The operation of property law between spouses resulted in inequalities. The High
Court was unwilling to remedy these inequalities in the same way that the English
Court of Appeal had. As a result married women in Australia were disadvantaged
before the law. There are three Australian High Court cases which have dealt with the
interpretation of section 17 in Australia: Wirth v Wirth (1956), Martin v Martin
(1959), and Hepworth v Hepworth (1963). The following analysis of these cases
demonstrates that section 17 disadvantaged married women in Australia.
The fact patterns in Wirth, Martin, and Hepworth are almost identical. Each case
involved the purchase of a matrimonial home where the husband and wife made direct
and/or indirect contributions to the purchase price of the home. After the purchase it
was agreed that the house should be transferred to the wife. Each marriage came to
grief and subsequently broke down. Either the husband or the wife then brought a
claim under section 17 to have their property rights determined. The husband claimed
that he continued to have an interest in the land despite the transfer. The husbands
argued that they had an equitable interest in the land and asked the court to creating a
resulting trust 73 in their favour and have their proprietary interest realized. The wives
claimed that her husband had gifted the land to her and that this raised a presumption
of advancement 74 in her favour. In every case it was the husband who had made the
greater contribution to the purchase price of the land. How did the High Court of
Australia resolve these disputes?
Where a presumption of advancement has been pleaded the onus is on the transferor
to rebut the presumption. In other words, the transferor must prove to the court, on the
balance of probabilities, that he or she intended to have a proprietary interest in the
property when it was transferred.75 The courts must then determine from the evidence
what the transferor‟s intention was at the time of the transfer. Ultimately the courts
decision turned on the facts of the case.
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The transferor is the person responsible for contributing all or a substantial amount of
the purchase price when buying the property. In each case the husband was the
transferor. This makes sense given the social context in the 1950s and 1960s.
Although an increasing number of married women were contributing financially to
the home, the husband was commonly the main contributor. This ultimately meant he
played a greater role in buying the land. The Courts were predominantly concerned
with the testimony of the husband when settling property disputes. The court was less
interested in the intention of the wife at the time of transfer. In essence the husband
spoke for himself and his wife. Was this the doctrine of unity under a different guise?
The judicial system of dispute resolution favoured the financially dominant partner
and as was held in the three cases above, this was the husband. The wife‟s perspective
was somewhat redundant because her intention was of little relevancy when applying
the ordinary laws of property. Her words were relevant only to the extent that they
helped identify the intention of her husband. In both Martin and Hepworth, the High
Court found inconsistencies in the wife‟s testimony and considered her evidence
unreliable.76 This does not necessarily mean that the judges were adjudicating unfairly
by favouring the husband‟s evidence. In each case the judges were following the
correct procedure for resolving property disputes where there was no express
intention. These procedures favoured the husband to the detriment of the wife. A
matrimonial home is usually bought with the intention that both should cohabit
together „till death do us part‟. It is, at least at some point, a life interest. For this
reason property disputes between a husband and wife should be treated differently to
the disputes between non-married people. This was the same opinion as the English
Court of Appeal. The High Court Justices were less willing to infer this intention.
Non-financial contributions were not considered a relevant consideration when
applying the ordinary rules of property.
Despite making financial contributions to the marriage, a wife did not gain a
proprietary interest unless she made direct contributions to the purchase and paying
off of the real property. In many cases a wife would use her income to purchase food
and clothing for the house and the husband‟s income was used to save or pay off their
mortgage. The rules of advancement and trust did not recognise these indirect
contributions despite the fact that they enabled the husband to dedicate his time and
energy to earning wages. A wife who contributed to the running of the home gained
no interest in the real property. She remained an „angel in the house‟ whose interests
were confined to the private realm and did not transpose into the public realm. It can
be concluded that the Act did not provide an equitable means of resolving property
disputes between spouses. Equity before the court was inequity between a husband
and wife. This ultimately diminished a married woman‟s proprietary interest in the
land.77
Reflecting on a Herstory
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The main focus of this paper was to indentify the effect of the Act on the proprietary
interests of married women. The Act sought to give married women greater property
rights during marriage. Here it succeeded. However, the Act failed to eliminate the
inequality between husbands and wives. The causes of the failure can be found in the
history of married women‟s property rights and the society in which the laws
developed.
In 19th Century England women‟s groups lobbied parliament to have their coverture
removed. Up until the 19th century married women lived in a society where she had
no right to property. A married women‟s legal and public personality was transferred
to her husbands upon marriage. The Act established a separate property regime for all
married women during marriage. The Act supposedly gave a married woman the
same rights and interest in property as a single woman. Despite words to this effect,
the Act did not guarantee this right. Social stereotypes governed a married women‟s
right to property as much as the Laws of Parliament did; perhaps even more. The Act
did not correct the inequality between a husband and wife during marriage.
Disputes between married persons were dealt in the same way as disputes between
non-married persons. It appears from the research that this disadvantaged married
women. For example, the equitable rules of advancement and resulting trust favoured
the financially dominant partner and in Australia this was predominately the husband.
Property disputes often turned on the intention of the husband. As a result, married
women were often rendered voiceless before the courts. The Australian courts held
that it was not in their power to alter the laws of property to resolve this inequality
because the Act intended that the ordinary rules of property should apply. It seems
inappropriate to me that the law should apply to married persons. Disputes between
husbands and wives could not have been in the contemplation of the courts and
parliaments who originally formulated the laws of property. Most of these laws would
have been made in a time where coverture governed the legal relationship between
married couples. The application of these rules between spouses it did not facilitate
justice. Nor could equity correct the injustices of law; for example resulting trusts
favoured married men.
It was with this in mind that the English Court of Appeal sought to correct the law.
Noble as their act was, the House of Commons later rejected the Court‟s arguments in
Rimmer v Rimmer and Pettitt v Pettittt and seemingly followed a line of interpretation
similar to the Australian Courts. The courts were unable to correct the shortcomings
of the Act.
The Act was the first step in the long march towards equal property rights for women
within marriage. It provided the impetus for married women to ask for greater rights
and demand greater equality within marriage. It is evident that a married woman‟s
access to and relationship with real property continued to be marred by masculinist
notions of contribution and need. Legislating for social change has been the dominant
method used to reform these gender imbalances in Australian society. This paper has
identified that formal legal change began with the Married Women’s Property Act.
The Act helped facilitate the pursuit of equality between married persons. We
continue to approach equality, though our ultimate aim is to reach it.
***
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