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In Dietrich v The Queers th e  H ig h  C ourt w a s  faced  w ith  a s im ila r  p ro b lem  to  
that it c o n fro n ted  13 years b e fo reh a n d  in  Mclnnis v The Queen.* 1 2 S h o u ld  it a llo w  a 
c o n v ic t io n  for a ser io u s  cr im in a l ch arge to sta n d  w h e r e  the d e fe n d a n t , d u e  to  a 
lack  o f m ea n s  a n d  an in a b ility  to  obta in  leg a l a id , h a d  n o t b een  rep resen ted  at h is  
trial? In Mclnnis the  H ig h  C o u rt d e c id e d  b y  a m ajority  o f  4-1 (n o t su r p r is in g ly , 
M u rp h y  J w a s  th e  lo n e  d is se n t)  that a lth o u g h  it w a s  p refera b le  th a t in  ser io u s  
crim in a l ch a rg es d e fen d a n ts  w e r e  rep resen ted , th is w a s  n o t a leg a l r igh t, a n d  th u s  
u n d er  th e  c ircu m sta n ces there h a d  b een  n o  m iscarriage o f justice .

N o t  su r p r is in g ly , h u m a n  r ig h ts  la w y e r s  and  c iv il lib er ta r ia n s w e r e  h ig h ly  
critical o f  th e  H ig h  C ourt's d e c is io n  in  Mclnnis 2 4 In fact, it w a s  o fte n  u se d  as the  
o u ts ta n d in g  e x a m p le  o f  the lack  o f leg a l righ ts in  our c o m m o n  la w  to  su p p o r t the  
a rg u m en t for th e  in tro d u ctio n  o f a d o m estic  Bill o f  R ig h ts  A T he u n sa tis fa c to r y  
state o f  th e  la w  after Mclnnis c o n tin u e d  th r o u g h o u t th e  1980s, e v id e n c e d  b y  the  
fact th at th e  H ig h  C ou rt w a s  ca lled  u p o n  to  se t o u t th e  trial ju d g e s  ro le  in  th e  
co u rse  o f a cr im in a l trial w h e r e  an accu sed  w a s  n o t rep resen ted .5 S u ch  'so lu tio n s' 
w ere  c lea r ly  u n sa tisfa c to ry .6

The im portance of crim inal procedure to hum an rights

T h e  m a n ife s t  u n fa ir n e s s  o f  p la c in g  s o m e o n e  o n  tr ia l w it h o u t  le g a l  
rep resen ta tio n  is apparent:

Under the adversary system, where each side in large measure has the carriage of its 
case, the defendant is pitted against the power, resources and professionalism of the 
Crown. The unrepresented defendant, who is often poorly educated and with few 
financial resources is at an obvious and gross disadvantage in such a contest. The 
growing professionalism of police and prosecution and the increasing complexities of 
evidence and procedure have served merely to highlight this essential disparity.7
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G iv en  that the cr im in a l ju stice  sy s te m  is the m o st c o n sp ic u o u s  area o f th e  la w  
in  term s o f  the p o w e r  o f  th e sta te  to  restrict the lib erty  o f  its  c it iz e n s ,8 9 10 c r im in a l 
p ro ced u re  is  o f  v ita l, if  n o t p a ra m o u n t, im p o rta n ce  to  h u m a n  r ig h ts  la w y ers . T he  
in co rp o ra tio n  o f  in tern a tio n a l h u m a n  r ig h ts  n o rm s in to  the d o m e s tic  A u str a lia n  
leg a l sy s te m  w o u ld  be lik e ly  to  h a v e  the g rea tes t e ffect o n  th e  la w  re la tin g  to  th e  
a d m in istra tio n  o f  cr im in a l ju stice . T he im p a ct o f  the A m erica n  B ill o f  R ig h ts , for  
e x a m p le , h a s  b e e n  m o s t  d r a m a tic  in  th e  la w  o f  c r im in a l p r o c e d u r e . A n  
im p r e ss iv e  b o d y  o f ru les  h as b u ilt  u p  w h ic h  su b s ta n tia lly  lim its  th e  p o w e r  o f  th e  
A m er ica n  F ed era l g o v e r n m e n t an d  in d iv id u a l S tate g o v e r n m e n ts  to  r e d u ce  th e  
e v id e n t ia r y  a n d  p ro ced u ra l r ig h ts  o f  d e fe n d a n ts  fo u n d  in  th e  B ill o f  R ig h ts , as  
in terp reted  b y  th e  cou rts . S im ilar ly , em p ir ica l e v id e n c e  in  C an ad a  h a s  s h o w n  th at  
a b o u t th ree qu arters o f  th e  c a ses  w h e r e  b rea ch es o f the Canadian Charter of Rights 
and Freedoms h a v e  b e e n  a lle g e d  con cern  the crim in a l ju stice  sy s te m .9

For th ese  rea so n s , h u m a n  r igh ts la w y ers  lo o k e d  forw ard  to  the d e c is io n  o f  th e  
H ig h  C ou rt in  Dietrich v The Queen, n o t o n ly  as a ch an ce  to  o v erru le  Mclnnis, b u t  
a ls o  to  s e t  a n  im p o r ta n t  p r e c e d e n t  in  th e  area  o f  h u m a n  r ig h ts  in  th e  
a d m in istra tio n  o f ju stice . H o w e v e r , w h ile  th e  H ig h  C o u rt's  d e c is io n  in  Dietrich 
attracted  m u c h  a ca d em ic  c o m m en t,io  it en ter ta in ed  o n ly  a m ix e d  rea ctio n  fro m  
h u m a n  r ig h ts  a d v o ca te s . In ord er to  p ro p er ly  m ak e se n se  o f th is re sp o n se , a m o re  
d eta iled  e x a m in a tio n  o f the d e c is io n  n eed s to b e  u n d ertak en .

The decision in Dietrich

In 1986 O le f D ie tr ich  w a s  ch a rg ed  w ith  il le g a lly  im p o rtin g  h e r o in 11 a n d  th ree  
c o u n ts  o f  il le g a lly  p o s s e s s in g  h ero in . H a v in g  e x h a u ste d  a ll p o s s ib le  m e a n s  b y  
w h ic h  h e  c o u ld  o b ta in  le g a l a id ,12 13 e x c e p t o n  th e  b a sis  o f  a g u ilty  p le a ,12 h e  w a s  
forced  to  a p p ea r  b y  h im se lf  at h is  trial in  the V ictorian  C o u n ty  C ou rt in  M a y  1988. 
T his w a s  d e sp ite  D ie tr ich 's  m a n y  p lea s  for le g a l rep resen ta tio n , or in  the a b sen ce  
o f th is , an  a d jo u rn m en t.14 A fter  a c o m p lex  trial la s tin g  fo r ty  d a y s , D ie tr ich  w a s

8 There are many other areas of the law which provide for a State to restrict the liberty of the people. 
For example, laws that confine people to mental health institutions, quarantine laws and 
immigration laws that allow people to be detained.

9 See discussion of two separate studies conducted firstly by Monahan and secondly by Morton Russell 
and Withney in M Wilcox, 184-86.

10 See P Fairall Trial without counsel: Dietrich v The Queen' (1992) 4 Bond Law Review 235; P Fairall 
'The right not to be tried unfiarly without counsel: Dietrich v The Queen' (1992) 22(2) University of 
Western Australia Law Review 396; K Fletcher 'Legal aid: right or privilege' (1993) 18(1) Alternative 
Law Journal 21; S Odgers casenote 'Dietrich' (1993) 17 Criminal Law journal 102; G Boas 'Dietrich, the 
High Court and unfair trials legislation: a constitional guarantee?' (1993) 19(2) Monash Unviersity Law 
Review 256; G Zdenkowski ’Defending the Indigenous Accused in Serious Cases: A Legal Right to 
Counsel?’ (1994) 18 Criminal Law Journal 135.

11 Contrary to Customs Act 1901 (Cth) s 233B(l)(b).
12 Under the procedures of the Legal Aid Commission Act 1978 (Vic) Part 6 and Judiciary Act 1903 (Cth) 

s 69(3).
13 This is because the Victorian Legal Aid Commission's guidelines specify that if they believe there is 

"no reasonable prospect of acquittal", legal aid will only be granted for a guilty plea. Dietrich was 
not prepared to accept a guilty plea.

14 See the exchange between the trial judge and Dietrich, referred to by Mason CJ and McHugh J (1992) 
177 CLR 292, 314.
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c o n v ic te d  o f  th e  im p o r tin g  ch a rg e . T w o  o f th e p o s s e s s io n  c o u n ts  w e r e  n o t  
c o n s id e r e d , w h e r e a s  h e  w a s  fo u n d  n ot g u ilty  o f the o th er  p o s s e s s io n  co u n t. A s  
w ill  b e  sh o w n , th is acqu itta l w a s  to  b eco m e a m atter o f  s ig n ifica n ce .

H is  a p p ea l a g a in st h is c o n v ic t io n  to  the V ictorian  C ou rt o f  C rim in a l A p p e a l  
w a s  rejected , a n d  h e  w a s  g iv e n  le a v e  to ap p ea l to  the H ig h  C o u rt o n  th e  g r o u n d  
that h e  sh o u ld  n o t h a v e  b een  req u ired  to stand  trial w ith o u t leg a l rep resen ta tio n .15 16 17 18

T he H ig h  C o u rt ru led  b y  a 5-2 m a jo rity 16 that th e trial ju d g e  sh o u ld  h a v e  
a d jo u r n e d  th e  p r o c e e d in g s  u n t i l  su c h  tim e  as D ie tr ic h  o b ta in e d  le g a l  
rep resen ta tio n . T he m ajority  th u s a llo w e d  the a p p ea l, se t the c o n v ic t io n  a s id e  an d  
o r d e r e d  a retria l. M a so n  CJ a n d  M cH u g h  J (the o n ly  jo in t ju d g m e n t  o f  th e  
m ajority) sta ted  at the outset:

In our opinion, and in the opinion of the majority of this Court, the common law of 
Australia does not recognize the right of an accused to be provided with counsel at 
public expense. However, the courts possess undoubted power to stay criminal 
proceedings which will result in an unfair trial, the right to a fair trial being a central 
pillar of our criminal justice system. The power to grant a stay necessarily extends to a 
case in which representation of the accused by counsel is essential to a fair trial, as it is 
in most cases in which an accused is charged with a serious offence.17

T h is q u o te  e n ca p su la te s  the m o st im p ortan t p o s it iv e  a n d  n e g a tiv e  fea tu res  o f  
Dietrich for h u m a n  r igh ts la w y ers . O n  the on e hand , Dietrich s tren g th en s th e  r igh t 
to  a fair trial, a r igh t fo u n d  in  n ea r ly  all in ternational h u m a n  r ig h ts  in s tr u m e n ts .18 
O n the oth er h a n d , n o n e  o f th e  H ig h  C ourt justices w ere  p rep ared  to  a c k n o w le d g e  
that th is m ea n t that there w a s  a r igh t to leg a l rep resen ta tio n  at p u b lic  e x p e n se  for  
a ccu sed  p erso n s ch a rg ed  w ith  a ser io u s crim inal o ffen ce . T he rest o f  th is  c a sen o te  
ex p a n d s  u p o n  b o th  th e p o s it iv e  and  n eg a tiv e  asp ects o f  th e Dietrich d e c is io n , an d  
c o n c lu d e s  b y  a r g u in g  that th e  r ig h t o f leg a l rep resen ta tio n  in  s e r io u s  cr im in a l 
m atters sh o u ld  b e  an  essen tia l part o f  the A u stra lian  leg a l sy stem .

Positive aspects of the D ietrich decision

T he first p o s it iv e  a sp ec t o f  Dietrich is  that, in  g en era l, a cr im in a l tria l for a 
ser io u s  m atter w ill b e  sta y ed  u n til the a ccu sed  obtains leg a l rep resen ta tio n . W h ile  
M a so n  CJ an d  M cH u g h  J in  the a b o v e  q u ota tion  s ta ted  th at th is  w o u ld  o ccu r  in  
" m ost ca ses" , th e  m ajority  la ter c lar ified  that the o n ly  tim e th is  w o u ld  n o t  take  
p la ce  w o u ld  b e  in  " ex cep tio n a l circum stan ces"  (see later). In p ractice , the effec t o f  
the d e c is io n  w ill  b e  to  e n su re  th at th o se  charged  w ith  se r io u s  cr im in a l o ffe n c e s

15 Interestingly, as the appeal involved an important legal question, as opposed to Dietrich's liberty, 
legal aid was granted.

16 Brennan and Dawson JJ dissenting.
17 (1992) 177 CLR 292, 297-98.
18 See Universal Declaration of Human Rights Article 10; Ititernational Covenant on Civil and Political Rights 

(ICCPR) Article 14; Canadian Charter of Rights and Freedoms Article 11(d); European Convention for the 
Protection of Human Rights and Fundamental Freedoms Article 6. See also D Harris 'The right to a fiar 
trial in criminal proceedings as a human right' (1967) 16 International and Comparative Law Quarterly
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w ill  h a v e  le g a l r e p r e se n ta tio n  at th e ir  t r i a l s  A lth o u g h  th e  m a jo r ity  d id  n o t  
a ttem p t to  d e fin e  a 'ser io u s  o ffen ce ' (c lea r ly  D ietr ich 's c o n v ic t io n  w a s  se r io u s),  
D ea n e  J sta ted  that an  ex a m p le  o f a n o n -ser io u s  o ffen ce  w a s  o n e  w h e r e  " there is 
n o  real threat o f  d ep r iv a tio n  o f p erso n a l liberty" .19 20 T h is has b e e n  a m ajor is su e  in  
th e  A m e r ic a n  le g a l sy s te m , w h e r e  th e  r ig h t o f le g a l r e p r e se n ta tio n  is  f ir m ly  
e n t r e n c h e d .21 In A u stra lia , the p r e c ise  d iv id in g  lin e  as to  w h a t  is a 'se r io u s '  
o ffen ce  w ill  n e e d  to  b e  articu lated  in  future cou rt d e c is io n s .22

T he se c o n d  p o s it iv e  a sp ect o f  Dietrich is  that it further stren g th en s the r ig h t o f  
a fair trial. W h ile  th is  r igh t h as b e e n  r e c o g n ise d  in tern a tio n a lly  in  m a n y  h u m a n  
r ig h ts  in s tr u m e n ts ,23 it h as a lso  b e e n  u p h e ld  b y  the H ig h  C ou rt in  m a n y  p r e v io u s  
d e c i s i o n s 24 25 a s b e in g  a fu n d a m e n ta l c o m m o n  la w  r ig h t. H o w e v e r , Dietrich 
p erh a p s ta k es th is  e v e n  further. T w o  ju stice s  (D ea n e  a n d  G a u d ro n  JJ) w e r e  a lso  
able to  extract th e  au th o rity  for th e r ig h t to  fair trial n o t just from  the c o m m o n  la w , 
b u t a lso  as a n  im p lie d  c o n s t itu t io n a l r ig h t  d e r iv in g  fro m  P art III o f  th e  
C o n stitu tio n . For ex a m p le , G a u d ro n  J states that:23

The fundamental requirement that a trial be fair is entrenched in the Commonwealth 
Constitution by Ch Ill's implicit requirement that judicial power be exercised in 
accordance with the judicial process.

If the a b o v e  d o e s  b eco m e  th e v ie w p o in t  o f  the m ajority  o f  th e  H ig h  C ou rt, it 
w o u ld  h a v e  far rea ch in g  co n se q u e n c e s . It w o u ld  p la ce  th e r ig h t to  fair trial in  a 
sim ilar  c a te g o r y  as o th er recent H ig h  C ourt d e c is io n s  w h ic h  a lso  fo u n d e d  im p lie d  
r ig h ts  u n d er  th e  C o n stitu tio n . T he m o st w e ll  k n o w n  is d e r iv e d  from  th e  ca se  o f  
Australian Capital Television Pty Ltd v Commonwealth,26 w h ic h  h e ld  that an  im p lie d  
r igh t in  th e  C o n stitu tio n  ex is ted  in  re la tio n  to  freed o m  o f e x p r e ss io n  in  r e sp ec t o f  
p u b lic  a n d  p o lit ic a l affa irs. A s  a re su lt, th e  H ig h  C o u rt in v a lid a te d  F ed era l 
le g is la t io n  w h ic h  w o u ld  h a v e  im p o se d  str in g en t lim its  o n  p o lit ic a l b r o a d c a st in g  
and a d v er tis in g  d u r in g  F ederal, S tate and  lo ca l g o v ern m en t e lec tio n s . If in  fact the  
r igh t to  a fair trial is a co n st itu tio n a lly  p ro tec ted  righ t, th en  th is  w o u ld  m ea n  that 
at le a s t  a n y  F e d era l le g is la t io n ,  a d m in is tr a t iv e  g u id e l in e s  or e x e r c is e  o f  
g o v ern m en ta l a u th o r ity  co u ld  b e  c h a llen g ed  and  n u llif ied  in  th e  cou rts if  fo u n d  to  
b e in fr in g in g  th e  r ig h t to  a fair trial. A  m ore c o m p le x  is su e  is  w h e th e r  th is w o u ld  
a lso  ex ten d  to  le g is la tio n , a d m in istra tiv e  g u id e lin e s  an d  e x erc ise  o f g o v ern m en ta l

19 See N O'Neill and R Handley Retreat from Injustice: Human Rights in Australian Lazo (1994) 1st ed 
Federation Press Sydney, 157.

20 (1992) 177 CLR 292, 336.
21 See S Krantz, C Smith, D Rossman, P Froyd and J Hoffman Right to Counsel in Criminal Cases: The 

Mandate of Argersinger v Hamlin (1976) Ballinger Publishing Co Cambridge Mass.
22 This will have important financial implications for the legal aid system but this should not be the 

sole, or even the primary, criterion. See Findlay, Odgers and Yeo, 148-50.
23 See footnote 18.
24 See Bunning v Cross (1977) 141 CLR 54; Barton v R (1980) 147 CLR 75; William v R (1986) 161 CLR 

278; Jago v District Court (NSW) 168 CLR 23.
25 (1992) 177 CLR 292, 362. See also 326 per Deane J.
26 (1992) 177 CLR 106.
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a u th o r ity  at th e  State or T erritory le v e l .27 28 29 O n e w riter  h as a r g u e d 2  ̂ th at V ic to r ia n  
G o v e r n m e n t le g is la t io n 2̂  w h ic h  h as b een  en acted  in  re sp o n se  to  Dietrich m a y  w e ll  
b e u n c o n st itu t io n a l o n  th is basis.

T h e fin a l p o s it iv e  a sp ec t o f Dietrich is  th e further r e c o g n it io n  b y  th e  H ig h  
C o u rt o f  th e  in f lu e n c e  o f in tern a tio n a l h u m a n  r ig h ts  s ta n d a rd s. A lth o u g h  th e  
H ig h  C o u rt co rrec tly  re itera ted  th at in tern a tio n a l h u m a n  r ig h ts  n o r m s are n o t  
a u to m a t ic a l ly  p a rt o f  A u str a lia n  d o m e s t ic  la w ,30 it  c o n fir m e d  th a t th e y  are  
r e le v a n t in  in terp re tin g  our d o m e s tic  la w  at lea st w h e r e  it is  a m b ig u o u s .31 T he  
fact th at th is  w a s  n o t th e ca se  in  th is particu lar c ircu m sta n ce , as u n d er  A u stra lia n  
la w  it w a s  clear that n o  r igh t to  leg a l rep resen ta tio n  e x is te d , d o e s  n o t d etra ct from  
th e  im p o r ta n c e  o f  th e  g rea ter  r e c o g n it io n  o f in te r n a tio n a l n o r m s . A ls o  o f  
e n c o u r a g e m e n t w a s  th e  w ill in g n e s s  b y  m a n y  o f the H ig h  C ourt ju stices  to  a n a ly se  
r e le v a n t d e c is io n s  o f  A m e r ic a n  a n d  C a n a d ia n  c o u r ts , th e  E u ro p ea n  C o u rt o f  
H u m a n  R ig h ts  an d  th e  H u m a n  R ig h ts C o m m itte e .32 T h is m o d e r n  a p p r o a c h  o f  
the H ig h  C o u rt rep resen ts  a s ig n ifica n t break  w ith  its p a st ju r isp r u d e n c e , w h e r e  
n o n -A u s tr a lia n  p r e c e d e n t  c o n s is te d  p r im a r ily  o f  d e c is io n s  fro m  th e  U n ite d  
K in g d o m .

N egative aspects of the Dietrich decision

Dietrich a lso  p r e se n ts  h u m a n  r ig h ts  la w y e r s  w ith  a n u m b e r  o f  im p o r ta n t  
co n cern s. W h ile  the stren g th en in g  o f the r igh t to fair trial is w e lc o m e d , 'fair' trial 
is  c lea r ly  a su b jectiv e  a n d  e la s tic  co n cep t. A fter  all, b o th  th e m ajority  o f  th e  H ig h  
C ou rt in  Mclnnis a n d  th e m in o r ity  in  Dietrich th o u g h t th at th e ir  r e sp e c t iv e  tria ls  
w e r e  'fair'. T he m ajority  in  Dietrich w ere  n o t p rep ared  to  sp e c ify  th e  c o n te n t  o f  a 
'fair' tria l,33 or sp e c ify  w h a t th e  m in im u m  stan d ard s o f  a fair trial sh o u ld  b e .

T h is  is  in  co n tra st to  in tern a tio n a l la w . W h ile  m o s t  in te r n a tio n a l h u m a n  
r igh ts in s tr u m e n ts  a lso  refer to  th e  req u irem en t o f a fair trial in  a g e n era l se n se , 
th ese  o v e r la y  m ore  sp ec ific  g u a ra n tees . For ex a m p le , th e  International Covenant on 
Civil and Political Rights (the ICCPR) sta tes  in  A rtic le  14 (1) that: " . . . e v e r y o n e  
sh a ll b e  e n tit le d  to a fair a n d  p u b lic  h earin g  . . . T h is e s ta b lish e s  th e o v e r r id in g

27 A majority of the High Court in Australian Capital Television Pty Ltd v Commonwealth held that the 
implication of freedom of communication contained in the Constitution extends to all political 
matters, including matters relating to all levels of government. However, whether this principle can 
be simply transferred to the right of fair trial is an intricate constituitonal leghal question beyond the 
scope of this casenote.

28 See Boas, 270-2.
29 Crimes (Criminal Trials) Act 1993 (Vic), inserting s 360A into the Crimes Act 1958 (Vic). See also J 

Lynch 'Section 360A and the Dietrich Dilemma' (1993) 67(9) Victorian Law Institute Journal 838.
30 This is because Australia adopts the 'incorporation' principle towards international law, ie, a specific 

legislative act must take place in order to incorporate an international legal norm into domestic law.
31 This was the opinion of most of the judges in Dietrich. See (1992) 177 CLR 292, 306 per Mason CJ and 

McHugh J, 348-9 per Dawson J and 360 per Toohey J. For a detailed discussion of these issues, see M 
Kirby 'The Australian Use of International Human Rights Norms: From Bangalore to Balliol—A 
View from the Antipodes' (1993) 16 University of NSW Law Journal 363.

32 This is the body set up under the United Nations to monitor State compliance with the ICCPR.
33 See (1992) 177 CLR 292, 300 per Mason CJ and McHugh J, 328-9 per Deane J, 353 per Toohey J and 

364 per Gaudron J.
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e n tit le m e n t to  a fair trial. H o w e v e r , th e  ICCPR th en  p r o c e e d s  to  se t  o u t  th e  
m in im u m  co n ten t o f  a fair trial. A rticle  14 (3) states: "In th e  d e term in a tio n  o f a n y  
crim in al ch arge  a g a in st h im , ev e r y o n e  sh a ll b e  en titled  to  the fo l lo w in g  m in im u m  
gu a ra n tees , in  fu ll eq u a lity  . . . ." A  list o f s e v e n  d ifferen t m in im u m  req u irem en ts  
[(a) to  (g)] are th en  se t  forth. M cG old rick  co m m e n ts  o n  th e  re la t io n sh ip  b e tw e e n  
p aragrap h s (1) and  (3) o f A rtic le  14 in  the fo llo w in g  m anner:

Clearly paragraphs 1 and 3 are related, the latter being the minimum, though not 
exhaustive, preconditions of a fair criminal trial. As the Human Rights Committee 
stated in its general comment, "the requirements of paragraph 3 are minimum 
guarantees, the observance of which is not always sufficient to ensure the fairness of a 
hearing as required by article 1". In this sense then the concept of a fair hearing is a 
residual one.34 35

T he co n cern  su r r o u n d in g  the m ajority  ju d g m en t in  Dietrich w ith  resp ect to  the  
is su e  o f  fair trial is  that w ith o u t  sp e c ify in g  a m in im u m  c o n te n t o f  a fair trial, as  
d o e s  A rtic le  14 (3) o f th e ICCPR, the co n cep t lacks real teeth . It is  th u s  to o  e a s i ly  
d e p e n d e n t  o n  su b je c t iv e  in te r p r e ta tio n , a s e v id e n c e d  b y  th e  d e c is io n  o f  th e  
m ajority  in  Mclnnis and  th e m in o r ity  in  Dietrich.

O n  the oth er h a n d , o n e  c o u ld  argue that as the m ajority  in  Dietrich d id  req u ire  
th at th ere  m u s t  b e  le g a l r e p r e se n ta tio n  for a se r io u s  cr im in a l tria l to  p r o c e e d  
" u n less  there are e x cep tio n a l c ircum stan ces" , th is e ffe c tiv e ly  sp e c if ie s  a m in im u m  
c o n ten t o f  a 'fair' trial. T he w o r d s  " ex cep tio n a l c ircu m sta n ces"  se e m  to  s u g g e s t  
th at it w o u ld  b e  a v e r y  rare ca se  in d e e d  w h e r e  a b sen ce  o f  le g a l re p r e se n ta tio n  
w o u ld  a m o u n t to  a fair trial. H o w e v e r , a c lo ser  rea d in g  o f  th e m ajority  ju d g m e n ts  
u n fo r tu n a te ly  d o  n o t su p p o r t th is co n c lu sio n .

A c c o r d in g  to  th e m a jo rity 's  ju r isp ru d en ce , th e q u e st io n  sh o u ld  s im p ly  h a v e  
been: w e r e  there e x c e p tio n a l c irc u m sta n ces  in  th is  case? In stea d , th e  ju d g m e n ts  
lo o k e d  to w a rd s the particu lar c ircu m sta n ces o f  D ietrich 's trial in  ord er to  c o n c lu d e  
th at th e  tria l w a s  u n fa ir . In p a rticu la r , th e  co u r t a tta ch ed  a la rg e  d e g r e e  o f  
im p o r ta n c e  to  th e  fact th a t D ie tr ic h  w a s  a c q u it te d  o f  o n e  c h a r g e , a n d  h a d  
p resen ted  h is  e v id e n c e  p o o r ly . T he m ajority  d id  n o t sp ecu la te  if  th e y  w o u ld  h a v e  
co m e to  an  o p p o s ite  c o n c lu s io n  h ad  th ese  factors n o t b e e n  p resen t. In th is resp ec t  
their r e a so n in g  w a s  n ot d iss im ila r  to the m ajority  in  Mclnnis. A lth o u g h  the a ctu a l 
o u tco m e  o f that ca se  w a s  th e o p p o s ite  o f  Dietrich, the H ig h  C o u rt h a d  a lso  b a se d  
its d e c is io n  o n  th e  p a rticu la r  c irc u m sta n ces  o f  th e  trial. T h e m a jo r ity  h e ld  th a t  
M cln n is  e s s e n t ia l ly  d id  r ece iv e  a fair trial as "the m ateria l a g a in s t th e a p p lica n t  
w a s  v e r y  s tr o n g  in d e e d " , a n d  th u s th e  a c c u se d  h a d  n ot b e e n  d e p r iv e d  o f  h is  
ch a n ce  o f an  a cq u itta l.33

S o m e  ju d g e s  in  th e m a jo r ity  tr ied  to  p r o v id e  a m o re  p r e c is e  d e f in it io n  o f  
" ex cep tio n a l c ircu m stan ces" . T he c learest s ta tem en t w a s  p r o v id e d  b y  G a u d ro n  J,

34 D McGoldrick The Human Rights Committee: Its Role in the Development of the ICCPR (1994) 1st ed 
Clarendon Press Oxford, 405.

35 (1979) 143 CLR 575, 579 per Barwick CJ.
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w h o  s im p ly  sta ted  th at a d e fe n d a n t m u st b e rep resen ted  u n le s s  th e y  c h o o se  to  
rep r e se n t th e m s e lv e s .36 D ea n e  J a lso  su p p lie d  so m e  ten ta tiv e  e x a m p le s  w h e r e  a 
trial w o u ld  b e  fair d e sp ite  the a ccu sed  not b e in g  rep resen ted .37 H o w e v e r , a carefu l 
a n a ly s is  o f  th eir  ju d g m en ts  in d ica te  that the rea so n in g  th e y  u se d  to c o n c lu d e  that 
D ie tr ic h 's  tria l w a s  u n fa ir  r e v e a ls  that th e y  a lso  r e lie d  u p o n  th e  in d iv id u a l  
c irc u m sta n ces  o f D ietr ich 's trial.

W h ile  th e  fact th at D ietr ich  h a d  b een  acq u itted  o n  th e ch a rg e  o f  p o s s e s s io n  
se e m s  to  fo rm  a la rg e  b a s is  for th e  rea so n s w h y  th e H ig h  C o u rt w a s  a b le  to  
d is t in g u is h  Dietrich from  Mclnnis, th is is a d u b io u s  b a sis . T h u s o n e  w r iter  h a s  
c o m m e n te d  that: "it is  p o s s ib le  th at d is t in g u is h in g  th e s e  c a se s  is  in  fact an  
a rtific ia l e x e r c ise  to  a v o id  o v e r r u lin g  a recen t d e c is io n  b y  th e sa m e  co u r t" .38 39 40 41 42 
C erta in ly  the m ajority , ex cep t for G au d ron  J,39 w ere  n o t p rep a red  to  sta te  e x p lic it ly  
that th e y  w e r e  o v erru lin g  Mclnnis. T his is p a rticu la r ly  d is a p p o in t in g  to  h u m a n  
r ig h ts  la w y e r s  g iv e n  th e  v a st c h a n g es  that h a v e  occu rred  sin ce  1979 w ith  resp ec t  
to th e a ccep ta n ce  b y  A u stra lia  o f  in tern ation a l h u m a n  r igh ts leg a l norms.40

H o w e v e r , there is an  e v e n  m ore d isq u ie tin g  a sp ect o f the m ajority 's a p p ro a ch  
to  th e  is s u e  o f  " ex cep tio n a l c irc u m sta n ces" . M o st o f  th e  ju s t ic e s  in  Dietrich 
referred  to  th e  n e e d  for a 'b a la n c in g ' p ro cess  to take p la ce  w h e n e v e r  a n  A p p e a l 
C ourt is ca lled  u p o n  to  r ev ie w  w h eth er  a trial has b een  'fair'. For e x a m p le , T o o h ey  
J sta ted  that:

Counsel for the applicant is not right in suggesting that only the interests of the accused 
are relevant. The situation of witnesses, particularly the victim, may need to be 
considered as well as the consequences of an adjournment for the presentation of the 
prosecution case and for the court's programme generally.41

T his ty p e  o f u tilita r ia n  ap p ro a ch  is  s im ilar  to the m ajority  a p p ro a ch  in  Mclnnis, 
w h ere  th e  H ig h  C ourt a lso  sa id  that the in terests o f  p arties o th er  th a n  th e a ccu sed  
m u st b e  ta k en  in to  a c c o u n t in  a s s e s s in g  w h e th e r  or n o t  th ere  h a d  b e e n  a 
m iscarriage o f justice. T h ese a rg u m en ts are d a n g ero u sly  w r o n g , as th e y  ig n o re  the  
qualitative d ifferen ces  b e tw e e n  w h a t is at stak e for the d e fe n d a n t, a n d  w h a t is  at 
stak e for o th er  parties47 d u r in g  the cr im in a l trial. T he in terests  o f  o th er  p a rties , 
w h ile  n o t u n im p o rta n t, ca n n o t co m p a re  to the in terests  o f  th e d e fe n d a n t in  n o t  
b e in g  u n ju stly  d ep r iv ed  o f their lib erty  b y  the state. S o m e w r iter s43 h a v e  referred  
to th is  a r g u m e n t as an  'u n p r in c ip le d  u tilita r ia n  p e r sp e c t iv e ', a n d  c r it ic ise  th e

36 (1992) 177 CLR 292, 374.
37 (1992) 177 CLR 292, 335-6.
38 Boas, 258.
39 (1992) 177 CLR 292, 374.
40 For example,Australia had set up the Human Rights Commission in 1981 (which was replaced by 

the Human Rights and Equal Opportunity Commission in 1986), ratified the ICCPR in 1980 and 
acceded to its First Optional Protocol in December 1991, and ratified many other important 
international treaties and conventions during the 1980s and early 1990s.

41 (1992) 177 CLR 292, 357.
42 Specifically, these arguments have often been used by advocates of victims of crime to assert that 

they should be accorded substantive rights during criminal trials. See S Garkawe 'The Role of the 
Victim During Criminal Court Proceedings' (1994) 17 University of NSW Law Journal 595.

43 Gaze and Jones, 38.
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m ajority  in  Mclnnis for p er c e iv in g  th e  central is su e  o f the case  to  b e  w h e th e r  the  
lo w e r  co u rt h ad  erred  in  its ju d g m e n t, a n d  n ot w h e th e r  there is  a r ig h t to  le g a l  
rep resen ta tio n . T h is  critiq u e  is  a lso  a p p lica b le  to th e  H ig h  C o u rt's  a p p r o a c h  in  
Dietrich.

Conclusions and  suggested fu ture directions of the law in A ustralia

T he a b o v e  a n a ly s is  h as sh o w n  th at the H ig h  C o u rt's d e c is io n  in  Dietrich is  a 
m ix e d  b le s s in g  for h u m a n  r ig h ts  la w y e r s  an d  c iv il libertarians. W h ile  th e  co u rt  
w a s  p r e p a r e d  to  p la c e  m o re  e m p h a s is  o n  th e r ig h t o f  fa ir tr ia l a n d  u p o n  
in te r n a tio n a l h u m a n  r ig h ts  n o r m s a n d  ju r isp r u d e n c e , u lt im a te ly  it is  s t i l l  a 
c o n se r v a t iv e  d e c is io n . N o  m in im u m  co n ten t o f  a 'fair' trial w a s  sp e c if ie d ; e v e n  
th e  r ig h t  to  le g a l  r e p r e s e n t a t io n  in  s e r io u s  c r im in a l o f f e n c e s  w a s  n o t  
u n e q u iv o c a lly  c o n s id e r e d  to  b e  n e c e ssa r y  for a fair trial. F u rth erm ore , d e s p ite  
th ere  b e in g  a d if fe r e n t  re su lt, th e  u n sa tis fa c to r y  d e c is io n  o f  Mclnnis w a s  n o t  
c a te g o r ic a lly  o v e r r u le d , and  th e co u rt u se d  sim ila r  rea so n in g  to  th e m a jo r ity  in  
Mclnnis.

P erh a p s the u lt im a te  effec t o f  Dietrich w ill n o t rea lly  b e k n o w n  u n til so m e  o f  
th e  is s u e s  th at it ra ise s  w il l  b e  lit ig a te d  u p o n  in  th e  fu tu re. For e x a m p le , th e  
q u e s t io n  o f  w h a t  is  a 's e r io u s ' c r im in a l ch a rg e; th e  n a tu re  o f  'e x c e p t io n a l  
c ircu m sta n ces ' in  w h ic h  the lack  o f rep resen ta tio n  w o u ld  n o t ren d er  a trial unfair; 
w h o  e x a c t ly  is  an  'in d ig e n t ' a ccu sed ; a n d  th e is s u e  o f th e  s ta n d a r d  o f  le g a l  
rep resen ta tio n  requ ired .

T he w riter  w o u ld  argu e that th e r igh t to  leg a l rep resen ta tion , at p u b lic  e x p e n se  
w h e r e  n e cessa ry , sh o u ld  b e  an  e sse n tia l part o f the A u stra lia n  le g a l sy s te m . It is  
true that th ere is sc o p e  for d eb a te  as to  when d u r in g  the crim inal p ro cess  th e  r ig h t  
attach es (c lea r ly  it sh o u ld  at lea st attach  d u r in g  the trial); what cr im in a l o ffen ces  it 
sh o u ld  a tta ch  to; th e  d e f in it io n  o f  an  indigent d e fe n d a n t; th e  standard o f  
re p r e se n ta tio n  req u ired ; a n d  f in a lly  th e  c irc u m sta n ces  as to  w h e n  a d e fe n d a n t  
m a y  waive th is right. T h ese  m a y  n o t b e  e a sy  q u est io n s  to an sw er. H o w e v e r , n o t  to  
a llo w  a r igh t o f leg a l rep resen ta tio n  o n  the b a sis  o f th e d ifficu lty  o f  th ese  q u est io n s , 
as so m e  o f  th e r e a so n in g  o f th e H ig h  C ourt su g g e s ts ,44 is c lea r ly  u n sa tis fa c to ry . 
A fter  a ll, th e  A m er ica n  co u r ts  h a v e  b e e n  g r a p p lin g  w ith  th e se  is s u e s  for so m e  
t im e , a n d  n o  o n e  in  A m erica  s u g g e s ts  that the r ig h t to  r e p r e se n ta tio n  at p u b lic  
ex p e n se  sh o u ld  b e  r em o v ed  d u e  to th e  co m p lex itie s  o f  these q u estio n s.

A n o th er  a rg u m en t u se d  b y  the m ajority  in  Dietrich for d e n y in g  a r igh t to  le g a l 
r e p resen ta tio n  at p u b lic  e x p e n se  in  A u stra lia  is that in  n o n e  o f th e  in tern a tio n a l 
in s tru m en ts  e x p r e ss ly  p r o v id e  for th is right. T his ig n o res the fact that m u ch  o f  th e  
w o r d in g  o f  th ese  in tern a tio n a l in stru m en ts  w a s  d e lib era te ly  d r a w n  u p  in  b ro a d  
term s an d  w e r e  o v e r ly  d eferen tia l to  S tates' la w s  in  order to  a c h ie v e  a g reem en t for  
as w id e  a v a r ie ty  o f  s o c ie t ie s  as p o ss ib le . T h ey  w e r e  a lso  d ra fted  w ith  th e

44 See (1992) 177 CLR 292, 311 per Mason CJ and McHugh J.
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a w a r e n e ss  o f  th e fin an cia l p o v er ty  o f  m a n y  g o v ern m en ts  in  th e w o r ld  c o m m u n ity ,  
m a k in g  a c o m m itm e n t to  p r o v id e  le g a l aid  in  ea ch  se r io u s  cr im in a l ca se  a lm o st  
im p o ss ib le  for th e se  co u n tr ie s . T h is h a rd ly  c o n st itu te s  a b a s is  for d e n y in g  th e  
r ig h t to  r e p r e se n ta t io n  in  r e la t iv e ly  a ff lu en t a n d  lib e r a l A u s tr a lia n  so c ie ty .  
F u rth erm o re , th e  A m er ica n  B ill o f  R ig h ts d o es  n o t p r o v id e  for a r ig h t o f  le g a l 
r e p r e s e n ta t io n  at p u b lic  e x p e n s e .45 T h is r ig h t w a s  o n ly  d e r iv e d  fro m  la ter  
S u p rem e C ou rt in terp reta tio n s46 47 o f the Bill o f R ights.

A  fin a l p o ss ib le  a rg u m en t a g a in st the reco g n itio n  o f a r ig h t to  rep resen ta tio n  
at p u b lic  e x p e n se  is  th at it is  n o t u p  to  th e courts to  in fr in g e  u p o n  th e  le g is la t iv e  
a n d  e x e c u tiv e  fu n c tio n s  o f  g o v ern m en ts  b y  d icta tin g  w h a t e x p e n d itu r e  is n e e d e d  
for th e r u n n in g  o f the crim inal justice  sy s te m .47 H o w e v e r , G a u d ro n  J c o n v in c in g ly  
a n sw e r s  th is  argum ent:

The question whether public funds should be allocated for the legal representation of 
persons charged with criminal offences is one for governments, not the courts. . . . But 
whatever the consequences and whatever the cost, it is for the courts to decide what is 
or is not fair in a criminal trial.48

In c o n c lu s io n , th e  h u m a n  r ig h ts  o f the p e o p le  o f  A u str a lia  w i l l  n e v e r  b e  
a d e q u a te ly  p r o te c te d  u n til th e  r ig h t to  leg a l r e p r e se n ta tio n  in  se r io u s  cr im in a l 
ca se s  is  r e c o g n ise d  as an  e s se n tia l e le m e n t o f a fair trial. In th is  reg a rd , it w a s  
u n fo rtu n a te  that the H ig h  C ou rt in  Dietrich w a s  n o t p rep a red  to  a c k n o w le d g e  th is  
fu n d a m en ta l truth.

45 Article 6 of the Bill of Rights refers only to the right 'to have the assistance of Counsel for his 
defence'.

46 Starting from Powell v Alabama (1932) 287 US 45, and culminating in the seminal case of Gideon v 
Wainwright (1963) 372 US 335.

47 This was an argument put by Brennan J in his dissenting judgment. See (1992) 177 CLR 292, 323.
48 (1992) 177 CLR 292, 365.


