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B ackground

This article is about the prompt trial right in criminal cases. At the end of the 
1980s, when A d l e r ' s 1 case was before the New South Wales Court of Appeal, Kirby 
ACJ pointed out that the average time between committal and trial in England 
was 11.8 weeks, while in New South Wales it was 18 months to two years, with 
the delay in that particular case two years and five months. So the existence of the 
prompt trial right was a real practical issue at that time, as it is now. As the 
American Supreme Court pointed out in U n ite d  S ta te s  v  M a c D o n a ld ,2 this right is 
designed to minimise pre-trial incarceration, limit the impairment of liberty 
associated with the granting of bail and shorten the disruption to life caused by 
arrest and criminal proceedings. A prompt trial is also more likely to be a fair 
trial, if only because witnesses' memories will be the fresher.

This article puts the case for harmonising Australian and international law 
on the prompt trial right in criminal cases. The prompt trial right is a phrase apt 
to encompass the right to a speedy trial, 3 the right to be tried within a reasonable 
time, 4 and the right to be tried without undue delay, 5 while avoiding any 
preferences or semantic nuances of meaning between any of them. It emphasises 
substance over form. The article asks whether the decision of the High Court of 
Australia in Jago v  D i s t r i c t  C o u r t  o f  N e w  S ou th  W a le s ,6 denying the existence of a 
distinct common law right to a speedy trial, is consistent with international law 
on the prompt trial right binding Australia; and concludes that it is not, following 
a review of the relevant decisions of the Human Rights Committee under the 
O p t io n a l  P ro to co l  to the In te rn a t ion a l  C o v e n a n t  on C iv i l  a n d  Poli t ica l  R ig h t s  (ICCPR),
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1 (1990) 19 NSWLR 317, 328.
2 (1982) 456 US 1; 71 L Ed 2d 696, 704.
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and persuasive authorities interpreting similar treaty rights, such as those of the 
European Court of Human Rights on Articles 5 and 6  of the C o n v e n t io n  f o r  the  
Pro tec t ion  o f  H u m a n  R ig h ts  a n d  F u n dam en ta l  Freedom s  (the European Convention), as 
well as Canadian, American, and United Kingdom jurisprudence. It also deals 
with two related issues: the ways in which Australian domestic courts may, or 
should, make use of international law on the prompt trial right, and the 
desirability of implementing Australia's international obligations in this field.

The Position in Australia

Most of the reported Australian cases on the prompt trial right deal with 
applications to stay proceedings permanently, before trial. 7 These applications 
often raise difficult policy issues, which have not assisted the recognition of a 
distinct prompt trial right. Should an accused person, who has suffered no 
special harm by delay, escape trial, perhaps merely because the courts are 
overworked? And as prosecution is a function of the executive branch of 
government, is a permanent stay of proceedings, not in itself an abuse of process, 
an unconstitutional interference by the judiciary with the right of the executive to 
ensure that persons accused of crimes are tried? Seen from a different perspective, 
is it right that there be no limit to the period an accused person, entitled to the 
benefit of the presumption of innocence, may be threatened by a pending trial? 
Delay has serious consequences for a person accused of a crime. Delay intensifies 
the strain and tension inevitably associated with a pending trial. The longer a 
trial is delayed, the more likely it is that the memory of witnesses will fade, or even 
that their testimony will be lost through death or other misadventure. In cases 
involving continuing media interest, delays can only serve to make the 
empanelling of an unbiased jury more difficult. The longer a trial is delayed, the 
less likely it is that justice will be done. So the question of the prompt trial right is 
central to the criminal justice system and the interests of accused people.

Applications in Australia to stay proceedings permanently on grounds of 
delay have been bedevilled with debate on the peripheral issue of whether there is 
a separate common law right to a speedy trial, distinct from the right to a fair trial. 
This debate masks a policy dispute as to whether a defendant who has suffered no 
special prejudice to the fair conduct of the trial by the delay, such as the death of a 
witness, should be allowed to obtain a permanent stay, thus escaping trial 
altogether, and, if guilty, remain unconvicted; or whether proof of that prejudice is 
a condition precedent to redress. If the right to a speedy trial exists at all as a 
separate common law right, it is generally accepted in Australia that proof of 
prejudice from delay is not required before that right may be enforced. It also 
seems to be accepted in Australia that proof of prejudice is required before it can be 
held that the right to a fair trial has been denied because of undue delay.

7 Though not all: R v Clarkson [1987] VR 962.
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In 1989 the High Court resolved this debate for the judicial moment in Jago v  
D is t r i c t  C o u r t  o f  N e w  So u th  W ales holding that there was no separate common law 
right to a speedy trial, and that actual prejudice must be shown in fair trial cases 
based on delay. This finding also resolved the policy dispute concerning the right 
of the potentially guilty, but untried, person to escape trial altogether, in favour of 
the view that there is no absolute right to escape trial because of mere delay, 
however prolonged it may be. The court held that the fairness of the trial must be 
prejudiced by that delay, for the trial to be stayed permanently. 8 It also 
conveniently concentrated attention on the judicial process, the fair trial issue, 
largely avoiding any question of interference with the executive government 
function of prosecution.

Jago's  case was complex matter involving a large number of fraud charges 
related to the taking and applying of cheques between April 1976 and January 
1979. The appellant was arrested on 19 October 1981 followed by his committal 
for trial on 16 July 1982. On 27 June 1986 the matter was listed in the District 
Court and the hearing fixed for the week commencing 9 February 1987. When the 
indictment was presented in the District Court on 13 February 1987 the appellant 
sought a stay of proceedings. This application was refused. An appeal to the New 
South Wales Court of Appeal failed.9 The appeal to the High Court was heard on 
11 April 1989 and the decision handed down on 12 October 1989.

We have seen that the High Court of Australia requires proof of prejudice to 
the fair trial right before it will consider giving redress for prosecution delay. One 
of the main arguments in this article is that international law does not require 
proof of prejudice or anything akin to special damage in order to enjoy the rights 
to be tried without undue delay or within a reasonable time. If Australian 
domestic law is to be consistent with international human rights law binding 
Australia the requirement for proof of prejudice as an integral feature of the right 
to redress for delay should be abandoned. Alternatively, if it can be said that in 
Australia, the criteria for ascertaining whether delay has prevented a fair trial are 
yet to be finally settled and the courts are free to reject the proof of prejudice 
requirement, they should do so in conformity with the principle that international 
law should be followed in domestic courts, unless it is inconsistent with statute. 10

None of the judgments of the Justices in Jago's  case deals with the 
international law rules on the prompt trial right, notwithstanding the reference to 
Article 14 of the ICCPR, which deals with this right, in the judgment of Kirby P in 
the court below. Kirby P held that international human rights law may be 
considered in ascertaining the content of the common law prompt trial right. 11

8 Walton v G ardiner (1992-3) 177 CLR 378 shows proceedings may be stayed even when a fair trial is 
possible.

9 Jago v D istrict Court of N ew  South Wales (1988) 12 NSWLR 558.
10 E x Parte Bibi [1976] 1 WLR 979, 984-5; R v Secretary o f  State fo r  the H om e D ep a rtm en t; E x  Parte  

Phansopkar [1976] QB 606, 626. And cf Polites v Commonwealth (1945) 70 CLR 60; Chow H u n g  C h ing v 
The K ing  (1948) 77 CLR 449.

11 (1988) 12 NSWLR 558 at 569-70.
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The High Court decision is inconsistent with international law. The prompt trial 
issue deserves reconsideration in the hope that harmonisation of domestic and 
international law on the prompt trial right may be achieved. In the High Court or 
in any other Australian court confident of its capacity to make use of international 
law and distinguish Jago's case.

The Position in Europe

If one examines the case law in English domestic litigation the inevitability 
and practicality of harmonisation becomes apparent. Once human rights issues 
regularly began to go beyond the Court of Appeal and the House of Lords to the 
European Commission and the European Court of Human Rights it was a matter 
of common prudence to take account of the European Convention when human 
rights issues arose in English domestic litigation. As long ago as 1975, Lord 
Widgery CJ, in a deportation case, 12 delivering a judgment in which the other 
members of the Divisional Court concurred, said

There is no doubt that the terms of the Convention for the Protection of Human Rights and 
Fundamental Freedoms are properly to be regarded in this country where an issue in this 
country makes them relevant. . . .

Lord Denning MR, for a unanimous Court of Appeal in the same case, 13 was of the 
opinion that

The court can and should take the Convention into account. They should take it into 
account whenever interpreting a statute which affects the rights and liberties of the 
individual. . . .  I would repeat that when anyone is considering a problem concerning 
human rights, we should we should seek to solve it in the light of the Convention and in 
conformity with it.

A similar approach was being taken in the eighties and early nineties, not 
only in the interpretation of statutes, 14 but also in harmonising common law and 
equity with the European Convention. 15 When human rights issues arose in the 
English courts, judges increasingly asked whether the applicable rules of common 
law and equity were consistent with the European Convention. 16 They recognised 
that the Convention should be used in resolving any uncertainty and ambiguity in 
judge made law. Lord Fraser observed in 1980,in A G  v  B B C .17

This House, and other courts in the United Kingdom, should have regard to the 
provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms

12 R v  H om e Secretary, E x Parte Bhajan Sin gh  [1975] 3 WLR 225 at 228 (DC).
13 [1975] 3 WLR 231.
14 R v  Secretary o f State, Ex Parte Brind  [1990] 1 All ER 419 at 477 (CA).
15 A -G  v G uardian (No 2 ) [1988] 3 All ER 545 at 596-7, 615, 627, 640, 652, 660; R v C h ief M agistrate, Ex  

Parte Choudhury  [1991] 1 All ER 306 at 319-20 (DC).
16 MD Kirby 'The Role of the Judge in Advancing Human Rights by Reference to International Human 

Rights Norms' (1988) 62 ALJ 514 ff.
17 [1980] 3 All ER 161 at 176, [1981] AC 303 at 352; followed in A-G  v Guardian (N o 2 ) [1988] 3 All ER 545 

at 627 (CA).
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and to the decisions of the Court of Human Rights in cases, of which this is one, where 
our domestic law is not firmly settled.

Harmonisation involved adopting the jurisprudence on the European 
Convention developed by the European Court of Human Rights. As Scott J 
pointed out at first instance in AG v Guardian (No 2),18 in an analysis of the 
jurisprudence of the European Court of Human Rights on the exceptions to the 
right to freedom of expression,

. . .  if it is right to take into account the Government's convention obligations under 
Article 10, the Article must, in my view, be given a meaning and effect consistent with 
the rulings of the court established by the Convention to supervise its application.

There is also ample persuasive authority for the proposition that discretionary 
powers with the potential to affect the human rights of a defendant should be 
exercised in accordance with international law, in the absence of express statutory 
authority requiring a different result.18 19 Applying this principle to applications 
relating to delayed proceedings, the courts, in exercising their discretionary 
powers, may and should act consistently with international law, in particular, 
Articles 9 and 14 of the ICCPR.20 Discretionary decisions inconsistent with 
international law are, on this view of the law, appellable, not only in the domestic 
courts, but also, in practical terms, following Australia's recent accession to the 
Optional Protocol,21 to the Human Rights Committee, although the formal issue 
before it in such cases would be whether Australia was in breach of its obligations 
under the ICCPR.22 23 Accession to the Optional Protocol may eventually encourage 
a similar process of harmonisation in Australia to that taking place in England. 
This harmonisation process may include a reconsideration of the prompt trial 
right.

The New South Wales Court of Appeal, in Adler v District Court of New South 
Wales23 refused the opportunity to distinguish Jago's case for ignoring certain 
Imperial statutes in force in New South Wales relating to the right to a speedy 
trial. With the possible exception of its President, the Court of Appeal seems 
unlikely to be enthusiastic about a similar invitation based on the High Court 
ignoring human rights law as a source of the common law.24 If other State Courts

18 [1988] 3 All ER 545 at 582.
19 Ex Parte Bibi [1976] 1 WLR 979 at 984-5; I< v Secretary of State for the Home Department; Ex Parte 

Phansopkar [1976] QB 606 at 626. And cf the judgments of Murphy J in Mclnnes v The Queen (1979) 
143 CLR 575 at 583; Dowal v Murray and Anor (1978) 143 CLR 410; and Pochi v Macphee (1982) 56 ALJR 
878 at 883.

20 Dietrich v R (1992) 109 ALR 385 at 391-3, 434; 177 CLR 292 at 305; Kioa v West (1986) 60 ALJR 113 at 
120, 147 dealt more with the incorporation issue in relation to the instruments scheduled to the 
Human Rights Commission Act 1981 (Cth).

21 Announced 31 July 1991.
22 Pinkney v Canada, Communication No 27/1978, Human Rights Committee, Selected Decisions Under 

The Optional Protocol, United Nations, New York, 1985, 95,98 (Selected Decisions). Australia's federal 
reservations and declarations were withdrawn on 6 November 1984.

23 (1990) 19 NSWLR 317 at 324, 336, 345.
24 Notwithstanding R v Edelsten (1989) 18 NSWLR 213 at 216-8, the original jurisdiction of the Court of 

Appeal is unaffected by s 5F of the Criminal Appeal Act 1912 (NSW).



122 Australian Journal of Human Rights 1 9 9 4

take the same view of Jago's case, then, within Australia, the relationship between 
international law and the common law on the prompt trial right must ultimately 
be defined by the High Court. At the same time, in this context, distinguishing a 
High Court judgment on the basis that the reasoning ignored relevant 
authoritative material, and developing the common law through judicial 
creativeness is essentially only a semantic distinction. The former approach was 
disapproved in Adler v District Court of New South Wales,25 26 while the latter was 
countenanced, save in respect of settled principles, by a majority of the Court of 
Appeal in Halabi v Westpac Banking Corporation 26 as a function not monopolised 
by the High Court.

The creative approach favoured in Halabi's case might result in a finding that the 
tests for ascertaining breaches of the prompt trial right are yet to be finally settled, 
leaving the courts free to harmonise common law and international law 
principles in conformity with the rule that international law should be followed in 
the domestic courts, unless it is inconsistent with statute.27 28 Brennan J in Mabo v 
Queensland28 argued that this harmonisation should take place where a common 
law rule seriously offended values of justice and human rights, especially equality 
before the law. His view was that

If a postulated rule of the common law expressed in earlier cases seriously offends 
those contemporary values, the question arises whether the rule should be maintained 
and applied. Whenever such a question arises, it is necessary to assess whether the 
particular rule is an essential doctrine of our legal system and whether, if the rule were 
to be overturned, the disturbance to be apprehended would be disproportionate to the 
benefit flowing from the overturning.29

Another, and probably better way to reconsider the prompt trial right is to 
ignore the anachronistic historicism of the debate on the nature of the medieval 
common law, recognise the discretionary nature of the powers of the courts in 
relation to delayed trials, and ensure these discretionary powers are exercised in 
accordance with international law requirements. In the exercise of their discretion 
to stay or give other relief in respect of delayed proceedings, Australian courts 
should act in a way which is consistent with human rights treaty law.30

The ICCPR and the Prompt Trial Right

T he R e l a t i o n s h i p  B e t w e e n  A r t i c l e s  9.3 a n d  14 .3 (c )

Treaty law binding Australia on the prompt trial right is to be found in 
Articles 9 and 14 of the ICCPR. Article 9.3 provides that

25 (1990) 19 NSWLR 317 at 336.
26 (1989) 17 NSWLR 26 at 41, 49.
27 Trendtex v Central Bank [1977] 2 WLR 356 at 364-5, 377-9 (CA); Mortensen v Peters (1906) 8 F (Ct of 

Sess) 93; Polites v Commonwealth (1945) 70 CLR 60; Chow Hung Ching v King (1948) 77 CLR 449.
28 (1992) 175 CLR 1.
29 (1992) 107 ALR 1 at 19; 175 CLR 1 at 29-30.
30 Teoh v Minister (1994) 121 ALR 136 at 443.
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Anyone arrested or detained on a criminal charge shall be brought prom ptly before a 
judge or other officer authorized by law to exercise judicial pow er and shall be entitled  
to trial w ithin a reasonable time or to release. . . .

Article 14.3(c) requires that

In the determination of any criminal charge against him, everyone shall be entitled to the 
following minim um  guarantees, in full equality: To be tried without undue delay;

As far as the prompt trial right is concerned, in arrest and detention cases, are 
the two paragraphs not only overlapping, but also recording identical rights? If 
this is so, why is there a difference between them in the language characterising 
the prompt trial right? Is the right to trial within a reasonable time, found in Article 
14.3, the same as the right to be tried without undue delay, recorded in Article 
14.3(c)? There are a number of possible answers.

The first is that the right to be tried without undue delay, in Article 14.3, is an 
attempt to define or restate what is embodied in the notoriously vague concept of 
reasonableness found in the earlier Article 9.3.

The second is that the two provisions, concentrating, as they do, on related, 
but distinct topics — deprivation of liberty, in the first case, and the right to a fair 
trial in the second — were very likely drafted, debated, and amended in some 
degree of isolation from each other, and at different times, without a great deal of 
importance being attached to achieving complete consistency of language. There 
is some support for this second view, but none for the first possible answer, in the 
Travaux Preparatoires. In the Annotations On The Text Of The Draft International 
Covenants On Human Rights31 — (the 1955 Annotations), Article 9.3 appeared in 
its present form,32 but the draft of Article 1433 lacked any words even 
approximating to what is now Article 14.3(c). The minimum guarantees 
enumerated in that version did not then include any reference to trial without 
undue delay. In these circumstances it is neither surprising that the summary of 
the drafting history of Article 14 in the 1955 Annotations34 is devoid of any 
discussion of the right to be tried without undue delay; nor that, in the explanation 
of Article 9.3,35 there is to be found a comment equating trial within a reasonable 
time with trial "without. . . any unjustified delay".

Paragraph (c), in its present form, was not introduced into Article 14.3 until 
1959, when the Third Committee made a number of changes to Article 14, noting36 
that the right to be tried without undue delay was introduced into the text as one 
of three supplementary guarantees, the others concerning the rights to counsel 
and to be present when being tried. There is no contemporaneous record of the

31 Official Records of the General Assembly, Tenth Session, New York, 1955, Annexes, Agenda Item 
28, Part II D o cu m en t A /2 9 2 9 .

32 Document A/2929, 35.
33 Document A/2929, 42.
34 Document A/2929, 42-44.
35 Document A/2929, 36.
36 In paragraph 56 of D ocu m en t A /4 2 9 9  of 3 December 1959.



1 2 4 Australian Journal of Human Rights 1 9 9 4

reasoning behind the introduction of these supplementary guarantees, nor of any 
awareness of any inconsistency of language with Article 9.3; and certainly 
nothing to suggest that the right to be tried without undue delay was consciously 
chosen as a more precise formulation of the right to trial within a reasonable time. 
It is clear, however, from an examination of the Official Records of the General 
Assembly under Agenda Item 34 of the Fourteenth Session in 1959, that by this 
time, at least, Article 14 was being considered and amended in isolation from 
Article 9.37

Looking at the Travaux Preparatories of these clauses as a whole, there is no 
support for the view that anything turns on the different choice of words between 
Articles 9.3 and 14.3(c), particularly in the light of the equation, in the 1955 
Annotations,38 of trial within a reasonable time, with the absence of unjustified 
delay, a nuance away from the undue delay of the later Article 14.3(c). Nor is there 
anything in the Travaux to suggest that the two Articles apply mutually exclusive 
principles. There is an obvious overlap between the principles applicable to 
detention without conviction, the principal subject of Article 9, and to trials, the 
topic of Article 14. Though nothing turns on the choice of different language 
between the two articles in regard to 'trial within a reasonable time' and trial 
'without undue delay' it is nevertheless possible to have a breach of Article 9.3 but 
not a breach of Article 14.3(c). In Campbell v Jamaica a delay of some six weeks 
between arrest and presentation to a judge was found to violate Article 9.3, while a 
delay of ten months between conviction and the dismissal of the appeal against 
that conviction was found to be consistent with Article 4.3(c)39.

Article 9.3 concentrates on the rights of those who are arrested or detained, 
while the subject of Article 14 is trial rights. Article 9.3, however, does not assist 
those charged with criminal offences who are neither arrested nor detained. This 
overlap between Articles 9.3 and 14.3 (c) is demonstrated by Muteba's case.40

In this case, the applicant was arrested and detained for more than a year and a 
half under the most inhumane conditions, after which he was released under an 
amnesty. He was never brought trial. The Human Rights Committee found 
violations both of Article 9.3,

because, in spite of the charges brought against him, he was not promptly brought
before a judge and had no trial within a reasonable time;

37 Though not from Articles 12 and 13.
38 Document A /  2929, 36.
39 Communication No 248/1987, Report of the Human Rights Committee to the General Assembly, 1994, 

General Assembly, Official Records, Forty Seventh Session, Supplement No.40 (A /47/40) 232, 238, 
239.

40 Communication No. 124/1982, Report of the Hwnan Rights Committee 1984, General Assembly, Official 
Records: Thirty Ninth Session, Supplement No.40 (A/39/40) 182-189.
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and also of Article 14.3(c), because he was not tried without undue delay.41 The 
decision demonstrates that the complete absence of a trial cannot be used as a 
defence to a complaint that the right to be promptly tried has been violated, even if 
the complainant is ultimately released.

A variant on this was Bolanos v  E cuador,42 where the proceedings against the 
applicant, who had been detained for six years before trial, and subsequent to it, 
had not resulted in a judgment when the Human Rights Committee reported. 
Nevertheless ,it found breaches of both Articles 9 and 14, arising from the same set 
of facts, with no suggestion that time started to run for the purposes of Article 14 at 
any later time than for Article 9. This latter case also shows that an applicant does 
not have to wait for the domestic judgment before making an Article 14 complaint. 
It also demonstrates there is nothing in the point, as far as people arrested or 
detained are concerned, that their rights to trial without undue delay, under 
Article 14, begin as their rights to be brought to trial, under Article 9, are 
exhausted.

In the discussion in it's 1984 Report of the substantive issues involved in the 
consideration of Optional Protocol cases, the Human Rights Committee noted of 
Article 14.3(c) that

A violation of this provision of the Covenant is frequently accompanied by a violation 
of the right to be brought promptly before a judge and tried within a reasonable time 
(Article 14(3)(c)). . . . 43

A number of other decisions of the Human Rights Committee demonstrate 
how the two rights overlap. One of the findings in the B a z z a n o  case,44 was that 
Uruguay had violated

Article 9 3) and Article 141), (2) and (3), because Bazzano was not brought to trial 
within a reasonable time. . . .  45

No distinction was made between Articles 9(3) and 14(3). A similar finding was 
made in I zqu ierdo 's  case,46 where the Human Rights Committee held that Uruguay 
was in breach of

Article 9 (3) and 14 (3) (c), because Izquierdo's right to trial within a reasonable time 
has not been respected. . . .  47

41 P 187. And cf Birindwa v Zaire, Communication Nos. 241 and 242/1987, Report of the Human Rights 
Committee 1990, General Assembly, Official Records: Forty Fifth Session, Supplement No.40 
(A /45/40) 77-84, where, though the facts justified it, the complaint did not extend to Article 14.

42 Communication No 238/1987, Report of the Human Rights Committee 1989, General Assembly, Official 
Records: Forty Fourth Session, Supplement No.40 (A /44 /40) 246-248; Fillastre v Bolivia, 
Communication No.336/1988, Report of the Hwnan Rights Committee 1994, General Assembly, Official 
Records, Forty Seventh Session, Supplement No.40 (A/47/40) 298.

43 Report of the Human Rights Committee 1984, 122.
44 Communication No 5/1977, Human Rights Committee, Selected Decisions, 40.
45 Communication No 5/1977, Selected Decisions, 40, 42.
46 Communication No 73/1980, Selected Decisions, 132.
47 Communication No 73/1980, Selected Decisions, 132, 136.
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The Human Rights Committee also used the reasonable time formulation in 
respect of both rights in Valcada's case48 and in Solorzano's case.49 On the other 
hand, in other cases, like Antonaccio's50 51 and Conteris',51 the precise language of the 
two Articles is reproduced in the findings. These various findings show how 
nothing seems to turn on the different choice of language in the two Articles — 
reasonable time and without undue delay — for they are sometimes ireated by the 
Human Rights Committee as synonyms.

Finally, if there was anything to be made of the difference in language between 
the two Articles, given that the two rights overlap, detained complainants would 
rely on the more helpful Article, a trend yet to be discerned.

C a l c u l a t i n g  T im e  in  P r o m p t  T r ia l  C a s e s

The method of calculation of the running of time is of interest in considering 
the absence of any requirement to prove prejudice when establishing a breach of 
the prompt trial right. Its absence would be the easier to distinguish if the prompt 
trial right only had to be observed within relatively short time periods. This, 
however, is not the case.

Apart from Communications to the Human Rights Committee involving 
events taking place prior to accession to the Optional Protocol,52 time begins to run 
for the purposes of both Articles not from the formal arrest or hearing, but when 
the suspect is detained.53 If arrest and detention is not involved, then, for the 
purposes of Article 14, time probably starts to run on a commitment to 
prosecute.54 So a person charged today with a crime committed years ago cannot 
complain on that account of a breach of the prompt trial right, as time does not 
run from the date of the crime, but from the date of the arrest, or commitment to 
prosecute. This is why war crimes can be prosecuted many years after they have 
been committed, without the prompt trial right being infringed, although the other 
applicable requirements of the ICCPR must be met.55 Even though the prompt trial 
right may not be infringed by a prosecution many years after the crime, it may 
often be impossible to secure a fair trial in these circumstances, because of the

48 Communication No 9/1977, Selected Decisions, 43,49.
49 Communication No 156/1983, Report of the Human Rights Committee 1986, General Assembly, Official 

Records: Forty First Session, Supplement No.40 (A /41/40) 141.
50 Communication No.63/179, Selected Decisions, 101, 104-5.
51 Communication No. 139/1983, Report of the Human Rights Committee 1985, General Assembly, Official 

Records: Fortieth Session, Supplement No.40 (A/40/40) 202.
52 Report of the Human Rights Committee to the General Assembly 1984, op. cit., 114.
53 Communication No. 124/1982, Report of the Human Rights Committee 1984, General Assembly, Official 

Records: Thirty Ninth Session, Supplement No.40 (A /39/40) p.187; Kelly v Jamaica, Communication 
No.253/1987, Report of the Human Rights Committee 1991, General Assembly, Official Records: Forty 
Sixth Session, Supplement No.40 (A/46/40) 241, 251, concurring opinion of Bertil Wennergren.

54 Clerc v France Eur Comm HR, Application No 12393/86, 12 July 1989, 18.
55 eg Article 15.
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uncertainties of recollection of distant events.56 To be prompt in such cases is not 
necessarily to be fair.

In matters proceeding to trial, time does not cease to run until the trial ends 
with a final judgment,57 although it may be, if the European authorities are 
followed, that for the purposes of Article 9,58 time ceases to run at the first instance 
decision, or, if the defendant is released prior to the trial, from the date of the 
decision at first instance or on appeal ordering that release.59 In those Article 9 
cases where the complaint is not so much about delays in being brought to trial as 
in delays about being brought promptly before a judge after arrest, time ceases to 
run when the arrested person is first brought before a judge.60 In P r a t t  a n d  M o r g a n  
v  Jam aica ,61 the Human Rights Committee held that for the purposes of Article 14 
time continues to run until the determination of any final appeal.

A n  U n d u l y  D e l a y e d  F a ir  T r ia l

In P in k n e y ' s  case,62 the 1981 Human Rights Committee, dealt with two 
questions frequently arising in delay cases: whether a trial which has been 
conducted fairly can also involve a breach of Article 14(3)(c); and whether the 
applicant can waive the prompt trial right. The Committee found the trial fair, 
rejecting the applicant's case that material evidence had been withheld. In 
Australia, the finding of a fair trial would have destroyed a complaint of undue 
delay based on similar facts, because of the requirement for prejudice to the fair 
trial right.

It took two and a half years to produce the trial transcript for the purposes of 
an appeal to the Court of Appeal of British Columbia. The Human Rights 
Committee found thus delay infringed not only the right to be tried without undue

Volume 1(1)__________________The Prompt Trial Right

56 R v Telford justices, Ex Parte Badham [1991] 2 WLR 866 (DC).
57 General Comment on Article 14 Report of the Human Rights Committee to the General Assembly 1984, 

145.
58 B v Austria Eur Court HR, 28 March 1990, 9-12.
59 Clooth v Belgium Eur Court HR 12 December 1991, 11-12; Tooth v Austria Eur Court HR, 12 December 

1991, 11, 14.
60 A delay of five days between arrest and being brought before a judge involved a breach of Article 

9.3: jijon v Ecuador, Communication No. 277/1988, Report of the Human Rights Committee to the General 
Assembly 1994, General Assembly, Official Records: Forty Seventh Session, Supplement No.40 
(A /47/40) 261, 264; cf Birindwa and Tshisekedi v Zaire, Communications Nos. 241 and 242/1987, Report 
of the Human Rights Committee to the General Assembly 1990, Vol. 2, General Assembly, Official 
Records: Forty Fifth Session, Supplement No.40 (A/45/40), 77, 81, 84.

61 Communication Nos. 210/1986 and 225/1987, Report of the Human Rights Committee to the General 
Assembly, 1989, 222. 230-1; cf Pratt v AG for Jamaica, [1993] 4 All ER 769, Kelly v Jamaica op.cit., 
245/6, Soering v UK (1989) 11 EHRR 439. Unlike the Privy Council and the European Court of 
Human Rights, the Human Rights Committee has been reluctant to conclude, in the Jamaican Death 
Row cases, that prolonged judicial proceedings in capital cases can amount to cruel, inhuman and 
degrading treatment inconsistent with Article 7: Barrett and Sutcliffe v Jamaica, communication Nos. 
270 and 271/1988, Report of the Human Rights Committee 1994, 246, 250.

62 Communication No.27/1978, Selected Decisions 95.
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delay, but also the right, under Article 14(5), to review by a higher tribunal.63 
Canada unsuccessfully sought to escape liability by blaming the applicant for 
failing to seek an order from the Court of Appeal requiring production of the 
transcripts. Such redress was theoretically available, as was an appeal to the 
Supreme Court of Canada. In the opinion of the Human Rights Committee, this 
remedy was

n ot. . . likely to have been effective for the purpose of avoiding delay.64

On the question of delay, the Committee did not prefer form over substance, 
deciding that the

authorities of British Columbia must be considered objectively responsible.65

The Committee refused to deprive the applicant of his rights, merely because 
he did not take every point theoretically available. It did not penalise him for 
delays for which he was not primarily responsible. Nor did it treat him, through 
failing to seek judicial review in respect of the delay in preparing the transcript, 
either as having waived his rights (assuming this to be possible) or failing to 
exhaust his domestic remedies. Most importantly, the case shows how there can 
be a breach of the prompt trial right, even though fairness of the trial itself is not 
prejudiced.

G e n e r a l  C o m m e n t s  o f  t h e  H u m a n  R i g h t s  C o m m i t t e e

Under Article 40.1 of the ICCPR States Parties undertake to report on their 
implementation of the rights recognised in the Covenant; Article 40.4 authorises 
the Human Rights Committee to study these reports and to make general 
comments on them. These general comments usually take the form of 
explanations of the meaning of particular Articles of the ICCPR, and are an 
authoritative source of interpretation of them.66

A general comment on Article 14 is to be found in Annex VI to the Report of the 
Human Rights Committee to the General Assembly in 1984.67 In light of the debate 
about the speedy trial right in common law jurisdictions, it is interesting to see 
that the Human Rights Committee, in its General Comment, did not require proof 
of prejudice or harm as a condition precedent to establishing a breach of Article 
14, or as one of the criteria for assessing Article 14 complaints.

The Committee began by noting that although Article 14 was of a complex 
nature, requiring specific comments on various features,

63 Selected Decisions 95, 98, 101. A similar linkage can be seen in Communication Nos. 210/1986 and 
225/1987, Report of the Human Rights Committee to the General Assembly, 1989, 222,230-1 and in Little v 
Jamaica Communication No.238/1988, Report of the Human Rights Committee 1994, 268, 275/276.

64 Selected Decisions, 95, 98.
65 Selected Decisions, 95, 98.
66 Report of the Human Rights Committee to the General Assembly 1984, 108.
67 Report of the Human Rights Committee to the General Assembly 1984, 143.
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All of these provisions are aimed at ensuring the proper administration of justice, and 
to this end uphold a series of individual rights such as equality before the courts and 
tribunals and the right to a fair and public hearing by a competent, independent and 
impartial tribunal established by law.°8

Turning to Article 14.3, the Human Rights Committee noted that it

elaborates on the requirements of a 'fair hearing' in regard to the determination of 
criminal charges. . . V*

adding the illuminating proviso that

the requirements of paragraph 3 are minimum guarantees, the observance of which is 
not always sufficient to ensure the fairness of a hearing as required by paragraph l .68 69 70

In other words, not every trial which satisfies the enumerated rights in Article
14.3 will necessarily be a fair trial. Form is not elevated over substance. The 
Human Rights Committee, unlike some common law courts,71 did not reverse the 
argument and require complainants to show, in addition to a breach of the 
prompt trial right, that the trial was also unfair. It is enough to show that 
paragraph 3 has been breached. In these circumstances, the trial is conclusively 
presumed to be inconsistent with Article 14, and unfair.

Whilst the right to be tried without undue delay is, in one sense, an aspect of 
the fair trial right, because of its subject matter, and location in Article 14, it is clear 
that, in another sense, it is both procedurally and conceptually an independent 
and distinct right, in that a successful complaint to the Human Rights Committee 
can be based entirely on Article 14.3(c), without any requirement other than to 
show undue delay.72

As to Article 14.3, the Committee noted that

This guarantee relates not only to the time by which a trial should commence, but also 
the time by which it should end and judgement be rendered; all stages must take place 
'without undue delay'. To make this right effective, a procedure must be available in 
order to ensure that the trial will proceed 'without undue delay', both in first instance 
and on appeal.73

The necessity for effective domestic remedies to assert the right to trial within 
a reasonable time was reiterated in a later passage when the Committee said that

68 Report of the Human Rights Committee to the General Assembly 1984, 143.
69 Report of the Human Rights Committee to the General Assembly 1984, 144.
70 Report of the Human Rights Committee to the General Assembly 1984, 144.
71 Such as the N e w  South W ales C ourt of A ppeal in fago v District Court (1988) 12 NSW LR 558 (A ffirm ed  

63 ALJR 640, 168 CLR 23).
72 Pinkney v Canada, Selected Decisions, 95, 98.
73 Report of the Human Rights Committee to the General Assembly 1984, 145.
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In order to safeguard the rights of the accused under paragraphs 1 and 3 of article 14, 
judges should have authority to consider any allegations made of any violations of the 
rights of the accused during any stage of the prosecution.74

Strasbourg Jurisprudence on the Prompt Trial Right

T h e  S t r a s b o u r g  T e s t s

The European Convention,75 adopted a similar structure to that of the ICCPR. 
Article 5.3 of the European Convention, like Article 9.3 of the ICCPR, preserves, for 
those arrested or detained, the right "to trial within a reasonable time" and Article
6.1 of the Convention, unlike Article 14.3 of the ICCPR, maintains consistency of 
language by reiterating the concept of reasonableness requiring, amongst other 
things, "a fair and public hearing within a reasonable time".

Nothing seems to turn on this difference of language between the two treaties, 
as far as delayed trials are concerned, though Article 6.1 of the European 
Convention, unlike Article 14(3)(c) of the ICCPR, restrains the unduly hasty trial. 
These two Articles were compared by the Human Rights Committee in V.0. v 
Norway,76 when the applicant unsuccessfully sought to reopen issues, including 
submissions, relating to the prompt trial right in family law proceedings, on 
which the European Commission of Human Rights had found against him. The 
applicant had to show that the issues before the two international tribunals were 
different for the Human Rights Committee to accept jurisdiction. One of his 
arguments apparently was that the prompt trial right differed between the two 
treaties however the Human Rights Committee obviously preferred Norway's 
answer that the two Articles were comparable, eventually ruling the 
communication inadmissible.

The extensive Strasbourg case law on the prompt trial right has considerable 
persuasive authority in interpreting the very similar Articles of the ICCPR, not 
only because both are based on the principle of entitlement to a fair and public 
hearing by an independent and impartial tribunal established by law, but also 
because both treaties implement the Universal Declaration of Human Rights,77 which 
is referred to in their respective Preambles.

In assessing the reasonableness of the length of proceedings for the purposes 
of Article 6.1 of the European Convention, both Court and Commission have 
developed various criteria:78 the complexity of the case;79 the conduct of the

74 Report of the Human Rights Committee to the General Assembly 1984,146.
75 Signed on 4 November 1950 and came into force on 3 September 1953. Text quoted published by the 

Directorate of Press and Information, Council of Europe, 1984.
76 Communication No. 168/1984, Report of the Human Rights Committee 1985, General Assembly, Official 

Records: Fortieth Session, Supplement No.40 (A/40/40) 233-234.
77 cf General Assembly Resolution 217 A (III) of 10 December 1948.
78 The Article 5.3 criteria differ from those developed for Article 6.1: Kemmache v France Eur Court HR 

27 November 1991, 24-33.
79 Clerc v France Eur Comm HR, Application No. 12393/86, 12 July 1989, 7.
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applicant and the relevant authorities;80 and, on occasion, the political and social 
background.81 The Court also takes into account what is at stake for the applicant 
in assessing the reasonableness of the length of the proceedings. It emphasises 
that persons held in detention pending trial are entitled to 'special diligence' on 
the part of the authorities, the fact that a person is kept in detention pending the 
determination of the trial being a factor is assessing whether the requirement for a 
decision on the merits within a reasonable time has been met82

T he  C o m p l e x i t y  o f  t h e  C a s e

Theoretically, it may be accepted that, the greater the complexity of the issues 
of fact or law in a case, the easier it becomes to justify lengthy delays. However, 
excuses of delay based on complexity have not been overly persuasive in 
Strasbourg in recent times. In C le r c 83 the parties agreed that the case was " . . .  
fairly complex ... ", involving allegations of a conspiracy to restrict competition, 
investigations of " . . . covert links between nine companies . . . "  and the issue of 
whether the proceedings were time barred. The Commission was not persuaded 
that these matters excused proceedings lasting 13 years.84 In M i l a s i 85 the Court 
recognised that the presence of 35 defendants complicated the investigation of the 
facts as well as the procedure that was to be followed, but found that these 
complications did not excuse a delay of nearly 10 years.86

T he  C o n d u c t  o f  th e  A p p l i c a n t

The applicant's delays cannot be used to support a complaint that the 
duration of a trial is unreasonably long, since

. . . only delays attributable to the State may form the basis of any conclusion that a
reasonable time was exceeded . . .  87

But the applicant is nevertheless entitled, without disadvantage, to take every 
procedural and substantive point available, and to exhaust every avenue of 
appeal.88 There is no suggestion in the Strasbourg cases, however, that the rights 
to a trial within a reasonable time may be waived by acquiescence by the 
applicant in prosecution or judicial delays. These rights do not have an optional 
element.

80 Milasi Eur Court HR, 25 June 1987, 5.
81 Milasi 5.
82 Abdoella v The Netherlands Eur Court HR, 25 November 1992, 12-13.
83 Clerc v France Application No. 12393/86, 12 July 1989.
84 Clerc. 8-9.
85 Milasi, 5.
86 And cf B v Austria, Eur Court HR, 28 March 1990, 3, 13.
87 Clerc v France, Eur Comm HR, 7.
88 Clerc. 8; Woukam Moudefo v France Eur Comm HR, Application No.10868/84, 13.
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The Conduct of the Authorities

When the conduct of the defendant is not at issue, the Strasbourg cases do not 
place importance on apportioning blame for delay. The dilatoriness of a judge in 
writing reasons to justify his extempore judgment, is as much an infringement of 
Article 6  as the unreasonable delays of the prosecution. As the Court pointed out
in B v  A u s t r ia ,89 90

. . . [i]t does not however have to determine which authority was responsible for the 
delay in question because, in any event, what is in issue is the liability of the State. . . .

Judicial error, as well as dilatoriness, can also prolong a trial to the point 
where a breach of Article 6.1 takes place.91 Contracting States are expected to be 
reasonably efficient in their provision of judges and prosecutors.92 Unexplained 
delays in the conduct of the investigation are not treated as suspending the 
running of time but are attributed to the authorities 93 At the same time, the Court 
recognises that although judicial proceedings must be expeditious, a fair balance 
must be struck between this requirement and " . . . the more general principle of 
the proper administration of justice" 94

The Political and Social Background

While conceding that political or social disruption may excuse some delays in 
the conduct of trials, neither the European Court of Human Rights, nor the 
European Commission are enthusiastic about this, so far, uncommon defence. 
Accordingly, social and political disturbances in the Calabrian region of Italy did 
not assist the respondent government in justifying delays of nearly ten years 
before judgment in M ila s i95 or over nine years in B aggetta .96

The Global Approach

In recent times, in case after case involving substantial delays, 97 the Court has 
emphasised the point made in the O b e rm e ie r98 decision

that its case-law is based on the fundamental principle that the reasonableness of the 
length of the proceedings is to be determined by reference to the particular

89 Eur Court HR, 28 March 1990, 14.
90 Eur Court HR, 28 March 1990, 14.
91 Bock case, Eur Court HR, 29 March 1989, 15-16.
92 Milasi case, Eur Court HR, 25 June 1987, 5.
93 Woukam Moudefo v France, Eur Comm HR, Application No. 10868/84, 8 July 1987, 21.
94 Boddaert v Belgium, Eur Court HR 12 October 1992.
95 Eur Court HR, 25 June 1987, 5-6.
96 Eur Court HR, 25 June 1987, 8.
97 E.g., the following Decisions of the Court dated 19 February 1991: Adiletta, Alimena, Angelucci, 

Colacioppo, Ferraro, Ficara, Frau, Girolami, Maj, Manzoni, Mori, Motta, Pugliese, and Viezzer.
Eur Court HR, 28 June 1990.98
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circumstances of the case . . . [and that] those circumstances call for a global 
assessment . . .  99

concluding that a detailed application of its specific criteria was unnecessary. 
However, whether they apply the specific criteria they have developed, or in the 
less complex cases, this global approach, neither Court nor Commission require 
proof of damage, prejudice or harm before holding that the prompt trial right has 
been infringed, nor do they require evidence of damage as a threshold. 100 The 
assessment of damage only occurs if it is held that the prompt trial right has been 
denied. 101

Constitutional Guarantees of Prohibiting Delay

The United States Sixth Amendment

Curiously, though international law was ignored by the High Court of 
Australia in its discussion of the prompt trial right in Jago's case, some reliance 
was placed on decisions of the United States Supreme Court on the Sixth 
Amendment, in an attempt to justify the conclusions that there is no common law 
right to a speedy trial, and the defendant must prove prejudice to the fair trial right 
to obtain redress in cases of delay.

The Sixth Amendment of the United States Constitution102 provides that

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial. . . .  103

In Klopfer v North Carolina the Supreme Court emphasised its common law 
origins when it said that Coke

. . . also believed that the delay in trial, by itself, would be an improper denial of 
justice. . . . 104

In Barker v Wingo,105 the Supreme Court cautiously enunciated four criteria for 
use in Sixth Amendment cases, conceding

We can do little more than identify some of the factors which courts should assess in 
determining whether a particular defendant has been deprived of his right. . . .  Length 
of delay, the reason for the delay, the defendant's assertion of his right, and prejudice 
to the defendant.106

99 Eur Court HR, 28 June 1990, 18; followed in the Ferraro case, Eur Court HR, 19 February 1991, 5.
100 As in B v Austria, Eur Court HR, 28 March 1990, where the Court found the successful applicant had 

suffered no pecuniary damage.
101 eg B v Austria 14-15.
102 cf W Freedman The Constitutional Right To A Speedy And Fair Criminal Trial Quorum Books New York 

1989.
103 Held to bind the states in Klopfer v North Carolina (1967) 386 US 213; 18 L Ed 2d 1.
104 (1967) 18 L Ed 2d 1, 8.
105 (1972) 407 US 514; 33 L Ed 2d 101.
106 (1972) 407 US 514,530; 33 L Ed 2d 101,117.
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Barker v Wingo turned not so much on prejudice as on the waiver by the 
defendant of his constitutional right to a speedy trial, resulting from his 
acquiescence in adjournments sought by, and in the interests of, the prosecution. 
The prosecution wanted to secure the conviction of a co-accused, and then use 
him as a witness. Barker hoped that his co-accused would be acquitted, and thus 
be unlikely to give evidence for the prosecution. This was not unreasonable since 
he took six trials and five years to convict. Barker was taken to have waived his 
Sixth Amendment rights. He was therefore presumed to have suffered no 
prejudice by the delay. 107 108 As Barker v Wingo turned primarily on waiver, it is no 
more than persuasive authority for the need to show prejudice in Sixth 
Amendment cases. Although ' . . . . prejudice to the defendant. . . .  r is one of the 
oft-mentioned tests in Barker v Wingo108 for deciding whether there is a breach of 
the right to a speedy trial, other Supreme Court decisions show this is by no 
means a mandatory requirement in every Sixth Amendment case. 109

The earlier Supreme Court decision, Klopfer v North Carolina,110 also referred to 
in Jago's case, 111 is inconsistent with any mandatory requirement to prove actual 
prejudice in order to show a breach of the right to a speedy trial. Klopfer could 
show no quantifiable loss since no actual proceedings against him were pending 
when he sought redress from the Supreme Court. His complaint was of the 
exercise of a prosecutorial discretion not to proceed, 112 113 114 with leave to reinstate, 
entered over his objection, following the disagreement of the jury in a North 
Carolina civil rights restaurant trespass prosecution. This left him with the 
perpetual risk of prosecution, since the case could be recommenced at any time.

A similar point emerges from Dillingham v United States113 where the Supreme 
Court reversed a ruling of the Court of Appeals for the Fifth Circuit that

. . . pre-indictment delay . . .  is not to be counted for the purposes of a Sixth
Amendment Motion absent a showing of actual prejudice.

Notwithstanding the criticism of a powerful minority led by Marshall J, the 
requirement for actual prejudice, rejected so emphatically in Dillingham, was not 
resurrected in United States v Loud Hawk,UA where the majority finding was 
confined to the proposition that time did not run for Sixth Amendment purposes 
between the end of the trial and the hearing of a prosecution appeal against the 
dismissal of an indictment, provided the defendant had been unconditionally 
released. 115

107 (1972) 33 L Ed 2d 101,119.
108 (1972) 407 US 514, 530; 33 L Ed 2d 101,117.
109 cf. Aboud v Attorney-General (1987) 10 NSWLR 671 at 694 per McHugh JA.
110 (1967) 386 US 213; 18 L Ed 2d 1.
111 (1989) 63 ALJR 640, 658.
112 Nolle prosequi.
113 (1975) 423 US 64; 46 L Ed 2d 205.
114 (1986) 474 US 302.
115 (1986) 474 US 302.



V o l u m e  1 ( 1 ) T h e  P r o m p t  T r i a l  R i g h t 135

Before leaving the Sixth Amendment, it may be useful to compare its language 
with that chosen to express the prompt trial right in the ICCPR and the European 
Convention. The Sixth Amendment is expressed in positive words, in contrast 
with the passive voice of Article 14.3(c) of the ICCPR "to be tried without undue 
delay" and the cautious reasonableness of Articles 9.3 of the ICCPR and 5.3 and
6 . 1  of the European Convention. Do these variations of voice and idiom evidence 
a significant difference between the treaty rights and the Sixth Amendment?

Certainly not to the Judicial Committee of the Privy Council. In Bell v  D.P.P. 116 117 

The Committee examined the Jamaican constitutional requirement for "a fair 
hearing within a reasonable time", a requirement echoing Articles 9 and 14 of the 
ICCPR . Lord Templeman, presenting the unanimous advice of a strong Board, 
said that Barker v  WingoU7 provided guidance in any inquiry as to whether the 
right to a fair hearing within a reasonable time was infringed. There was no 
semantic search for significance to be derived from the differences between the 
words of the Sixth Amendment and the Jamaican Constitution; no preference for 
form over substance in order to narrow the scope of the right. Indeed, Lord 
Templeman said that the four Barker v  Wingo tests118 should be used in the 
application of all constitutional guarantees against delay in criminal cases, 
written or unwritten. 119

It was unfortunate that Lord Templeman did not have the opportunity to 
compare those tests with the jurisprudence being developed by the Human Rights 
Committee and the European Court of Human Rights when Bell's case was 
argued in 19 84.120 Such a comparison may well have encouraged a more 
authoritative discussion of whether proof of damage was an essential feature of 
the right itself, or the subject of later inquiry, after infringement was shown. 
However, there is no reference to international human rights law in the summary 
of the counsels' submissions in the Authorized Reports, the list of cases cited, nor 
in the opinion itself. An opportunity was lost.

In any event, Lord Templeman, formulating the advice of the Privy Council, 
refused to accept the submission that

a remedy could only be granted if the accused proved some specific prejudice, such as
the supervening death of a witness . . .  121 122

This position is completely consistent with the jurisprudence of Strasbourg and 
Geneva, and with the interpretation of Barker v  Wingo122 set out above. He also 
thought the common law produced the same result, the Jamaican constitutional

116 [1985] 1 AC 937.
117 (1972) 407 US 514; 33 L Ed 2d 101.
118 (1972) 407 US 514 at 530; 33 L Ed 2d 101 at 117.
119 [1985] 1 AC 937 at 952-3.
120 Digested in M-A Eissen Case-law on Article 6 of the Convention (1985) European Court of Human 

Rights, 36-7.
121 [1985] 1 AC 937 at 950.
122 (1972) 407 US 514 at 530; 33 L Ed 2d 101 at 117.
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guarantee essentially being a restatement of the common law. As there was no 
proof of specific prejudice to Bell, over and above that inherent in a delay of 32 
months between the ordering of a new trial and its setting down for hearing, the 
views of the Privy Council on this point cannot be dismissed as obiter dicta.

The Canadian Charter Of Rights And Freedoms

Section 11(b) of the Canadian Charter of Rights and Freedoms provides that

Any person charged with an offence has the right . . .  to be tried within a reasonable 
time.

Although The Canadian Charter of Rights and Freedoms did not enter the 
Canadian Constitution until 27 April 1982,123 124 125 the Canadian judiciary has 
emphasised the medieval common law origins of the right enshrined in s 1 1 (b). 
In a Supreme Court decision, R v Rahey,nA La Forest J, in words reminiscent of 
those of Warren CJ in Klopferf25 mentioned its ancestry as including Magna Carta 
and the common law writ of Habeas Corpus. He also referred to Coke, pointing out 
that s 1 1 (b), as well as restating the common law right to trial within a reasonable 
time, provided more varied and effective remedies than the common law.

What sets the Charter apart from this [common law] tradition is not solely its 
constitutional expression of the right, a right known to the common law . . . for more 
than 750 years, but also the broad and flexible nature of the remedy it provides for its 
breach.126

It clothed an old right with new remedies.

Predictably, a number of the old familiar controversies reappear in the 
Canadian litigation, notably, those about prejudice and waiver. 127 128 However, by 
1989 a consensus was emerging in the Canadian Supreme Court as to the tests for 
ascertaining whether there has been a breach of s 1 1 (b), the right to be tried within 
a reasonable time. In R v Smith128 Sopinka J, delivering the judgment of a 
unanimous court, said that the issues to be examined in each case were

(1 ) the length of the delay;
(2 ) the reason for the delay, including limits on institutional resources 

and the inherent time requirements of the case;
(3) waiver of time periods; and,
(4) prejudice to the accused. 129

123 DC McDonald Legal Rights in The Canadian Charter of Rights And Freedoms (1989) 2nd ed Carswell, 1.
124 [1987] 1 SCR 588 at 634.
125 (1967) 386 US 213; 18 L Ed 2d 1.
126 [1987] 1 SCR 588 at 634-6.
127 McDonald, 411-429.
128 [1989] 2 SCR 1120.
129 [1989] 2 SCR 1120 at 1131.
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This is very similar to the approach of the United States Supreme Court in Barker v  
W i n g o . 130 Like the members of the United States Supreme Court, the Canadian 
Supreme Court justices, though differing, at least until R  v  A s k o v , 131 on whether 
prejudice may be proved or left to be presumed from unacceptable delay, do not 
treat proof of prejudice as mandatory in asserting the prompt trial right.

R  v  S m i t h 132 was a case where there was no proof of any special prejudice. 
There the delay was 15 months between the laying of the charge and the 
scheduling of the preliminary inquiry. Sopinka J said that

Having found the delay is substantially longer than can be justified on any acceptable
basis, it would be difficult indeed to conclude that the appellant's s 11(b) rights have
not been violated because the appellant has suffered no prejudice.133

His view was that the inference of prejudice was so strong as to be virtually 
irrebuttable. The criminal charge hanging over the defendant throughout the 15 
months delay was ". . . the very essence of prejudice to the security interests of a 
person charged with an offence. " 134

Smith was not called upon to prove special damage, such as the loss of a 
witness, over and above the presumed prejudice of the unresolved charge, 
exacerbated as it was by the delay. The inference of prejudice came from the proof 
of the inordinate delay itself, not from other facts proved for the purpose of 
showing special damage caused by that delay.

This approach diminishes prejudice as an independent criterion, but links it, 
with proof of unreasonable delay. Separate proof of prejudice is not mandatory. 
The whole focus of the inquiry is where it should be, on whether there has been 
unreasonable delay.

Despite appearing to adopt the troublesome waiver doctrine from the 
Supreme Court of the United States, the Canadians have not used mere 
acquiescence in the delays of others to limit the applicability of the right to be tried 
within a reasonable time. In R v  S m i th 135 the Canadian Supreme Court rejected a 
waiver submission based on the agreement of the defence to a particular hearing 
date, essentially because that agreement was accompanied by protests about 
prosecution delays. Speaking for a unanimous Supreme Court, Sopinka ] said 
that

[agreement by an accused to a future date will in most circumstances give rise to an 
inference that the accused waives his right to subsequently allege that an unreasonable 
delay has occurred. While silence cannot constitute waiver, agreement to a future date

130 (1972) 407 US 514 at 530.
131 [19901 2 SCR 1199.
132 [19891 2 SCR 1120.
133 [1989] 2 SCR 1120; cf R v Potvin (1993) 105 DLR (4th) 214 at 222-3.
134 [1989] 2 SCR 1120 at 1138.
135 [1989] 2 SCR 1120.
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for a trial or a preliminary inquiry would generally be characterised as more than
silence. . . . 136

That characterisation however, was displaced by the protests made on behalf of 
the accused.

The Canadian concept of waiver is not unlike the Strasbourg test of the 
consideration of the conduct of the defendant, which only suspends the running 
of time for unjustified delays for which the defendant is primarily responsible.

A perusal of the judgments of the Canadian Supreme Court on the prompt 
trial right suggests that its jurisprudence on this topic has developed in isolation 
from international human rights law. Nevertheless, it is now substantially 
consistent with international law. Unfortunately, the same cannot be said the 
High Court of Australia. 137 Both courts, have been influenced in varying degrees 
by the decisions of the Supreme Court of the United States on the Sixth 
Amendment, though they have interpreted these decisions in different ways, 
particularly on the question of prejudice. 138

Conclusion

In this article, an attempt has been made to set out the international law on 
the prompt trial right binding Australia, and to interpret it, not only in the light of 
the decisions and comments of the Human Rights Committee, but also of the 
persuasive authorities on similar treaty and constitutional rights.

The Human Rights Committee has been understandably reluctant to commit 
itself to any dogmatic interpretation of the Articles of the ICCPR dealing with the 
prompt trial right, given the type of case that has tended to come before it, often 
involving a flagrant breach of both Articles 9 and 14, and raising no conceptual 
difficulties whatsoever. At the same time, it has not fallen into the error of 
imposing tests for the application of the prompt trial right which are not justified 
by the text of these Articles. It has not imposed, for example, any threshold 
requirement to show prejudice before a petitioner can succeed. Nor must the trial 
be proven unfair. The issue in each case is whether there has been a prompt trial.

The European Court and the European Commission of Human Rights, 
interpreting the very similar Articles of the European Convention, have taken the 
same approach. The Strasbourg institutions have considered a large number of 
cases on the prompt trial right, many of considerable complexity. Applicants are 
not called upon to show prejudice or damage in order to establish a breach of the 
prompt trial right, nor must the trial be shown to be unfair.

136 [1989] 2 SCR 1120 at 1136.
137 Jago v District Court (NSW) (1989) 63 ALJR 640; 168 CLR 23.
138 cf logo v District Court (NSW) (1989) 63 ALJR 640 at 656, 661; and McDonald, 435-441.
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On this latter point, the North American authorities concur. Although the 
requirement to show prejudice is sometimes seen from afar as part of North 
American jurisprudence on the prompt trial right, the reality is rather different. In 
the United States proof of prejudice is not mandatory in practice, and in Canada 
there is a tendency to presume or infer prejudice, with the result that separate 
proof of prejudice has diminished in significance. In short, the whole trend of 
authority in international and domestic law is against the High Court of Australia 
in its insistence both on proof of unfairness as well as of actual prejudice in 
prompt trial cases.

Australian domestic courts have yet to implement the rules of international 
law binding Australia dealing with the prompt trial right. The main issue in 
Australia is not so much whether international law can be used in ascertaining 
whether there is a common law right to a speedy trial, but whether there is a need 
to exercise discretionary powers relating to the prompt trial right in a way that is 
consistent with international law.

If the harmonisation of Australian domestic law with the Articles of the 
ICCPR dealing with the prompt trial right does not take place reasonably quickly, 
then it is likely that the Human Rights Committee will eventually entertain a 
number of Communications under the Optional Protocol seeking to test whether, 
in particular cases, Australia is meeting its obligations under these Articles. On 
Jag o-like facts the Committee may well conclude that Australia is in breach of 
Article 14.


