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Is it time to re-think special measures under the  
Racial Discrimination Act? The case of the  

Northern Territory Intervention
Jonathon Hunyor*

This article examines how the concept of special measures under the Racial 
Discrimination Act 1975 (Cth) has been developed and applied to laws and policies 
affecting the rights of Indigenous people in Australia. It considers a number of 
significant examples — the Pitjantjatjara Land Rights Act 1981 (SA), as considered 
in Gerhardy v Brown, 1985; the Native Title Act 1993 (Cth); alcohol bans in remote 
Aboriginal communities in the Northern Territory; and the closure of the Swan Valley 
Nyungah Community, as considered in Bropho v Western Australia, 2007 and 2008 
— before turning to the Northern Territory Intervention. 

I argue that the Northern Territory Intervention cannot be properly characterised as a 
special measure and the attempt by Parliament to do so suggests a need to reconsider 
the scope and meaning of special measures. It also raises some fundamental questions 
concerning the formalism of the Australian approach to racial discrimination and how laws 
that have an adverse impact upon a particular racial group should be assessed. The article 
concludes by suggesting how the law might develop better to answer these questions.

Introduction

One of the few exceptions to the prohibition on discrimination in the Racial	
Discrimination	Act	1975	(Cth) (RDA) is that allowing for ‘special measures’ taken to 
advance the human rights of certain racial or ethnic groups or individuals. Typically, 
the concept has been understood to protect positive measures such as ‘affirmative 
action’ from challenge by those outside the racial or ethnic group who cannot access 
the measure or do not benefit from it. 
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More recently in Australia, however, the concept has been applied to measures that 
claim a protective purpose for groups of Indigenous people, or members of Indigenous 
communities, but operate by restricting the rights of some or all of the members of 
those groups or communities. The latest example of this is the laws giving effect to 
the ‘Northern Territory National Emergency Response’ (now commonly referred to 
as the ‘NT Intervention’), which declare those laws, and any acts done under them, 
to be ‘special measures’ for the purposes of the RDA. 

The characterisation of the NT Intervention as a special measure is controversial and 
highlights a number of difficult questions that are yet to be adequately tackled in 
Australian jurisprudence, including the following.

• Can something be a special measure where it claims a protective purpose, but 
operates by restricting certain rights of all or some members of a particular 
group?

• What is the significance of consultation and consent — can a special measure be 
introduced without consultation and/or against the wishes of the ‘beneficiaries’?

• Is it appropriate to consider measures as a whole to determine whether they are 
‘on balance’ a benefit to a particular group?

• What role, if any, do group rights have — can the interests of the group prevail 
over the interests of individuals within the group?

In considering these issues and major Australian cases that have been decided in 
relation to special measures, this article returns to some fundamental questions 
concerning the Australian approach to discrimination under the RDA. In particular, 
I suggest that the formalism of the approach taken by the High Court in Gerhardy	v	
Brown, 1985, which characterises all racial distinctions as discriminatory, has resulted 
in the concept of special measures being stretched beyond its proper limits to 
accommodate measures that are seen as necessary to address some of the serious and 
chronic social problems facing Indigenous communities. I suggest that the real debate 
in relation to such measures should concern whether they are, in fact, discriminatory 
— an enquiry raising harder questions, but ones that should be openly confronted.

Special measures and equality

Equality and equal treatment

In considering the meaning and scope of the exemption for special measures, it is 
useful to return to the notions of equality that underlie the RDA and Australia’s 
other anti-discrimination legislation. In a now often-cited passage, Judge 
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Tanaka of the International Court of Justice in the South	 West	 Africa	 Case, 1966,  
observed:

The principle of equality before the law does not mean the absolute equality, namely the 
equal treatment of men without regard to individual, concrete circumstances, but it means 
the relative equality, namely the principle to treat equally what are equal and unequally 
what are unequal.
… To treat unequal matters differently according to their inequality is not only permitted 
but required. [South	West	Africa	Case at 305–06.] 

Or, as Brennan J observed in Gerhardy: ‘formal equality before the law is an engine 
of oppression destructive of human dignity if the law entrenches inequalities “in the 
political, economic, social, cultural or any other field of public life”’ (Gerhardy	v	Brown 
at 129).

A number of things follow from this recognition of the limitations of formal equality. 
Most fundamentally, we can recognise that not all racial distinctions will necessarily 
give rise to inequality. It is necessary to consider whether such differential treatment 
is justified by differing circumstances and whether differential treatment will 
amplify or reduce existing inequalities. Further, positive measures may be required 
to provide a ‘means by which the injustice or unreasonableness of formal equality 
can be diminished or avoided’ (Brennan J in Gerhardy	v	Brown	at 129).1

Special measures in international law

International human rights treaties concerned with racial discrimination (International 
Convention on the Elimination of All Forms of Racial Discrimination (ICERD) 
(Art 1(4)), discrimination against women (Convention on the Elimination of All 
Forms of Discrimination Against Women (CEDW) (Art 4(1)) and, most recently, 
the rights of persons with disabilities (Convention on the Rights of Persons with 
Disabilities (CRPD) (Art 5(4)) make provision for ‘special’ or ‘specific’ measures 
designed to promote the equal enjoyment of rights. Article 1(4) of ICERD provides:

Special measures taken for the sole purpose of securing adequate advancement of certain 
racial or ethnic groups or individuals requiring such protection as may be necessary in 
order to ensure such groups or individuals equal enjoyment or exercise of human rights 
and fundamental freedoms shall not be deemed racial discrimination, provided, however, 
that such measures do not, as a consequence, lead to the maintenance of separate rights for 

1 For further discussion, see Evans 1974; Partlett 1979.
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different racial groups and that they shall not be continued after the objectives for which 
they were taken to have been achieved.

Indeed, ICERD goes further than merely providing an exemption for special 
measures, imposing an obligation on states, ‘when the circumstances so warrant’, 
to take ‘special and concrete measures to ensure the adequate development and 
protection of certain racial groups or individuals belonging to them, for the purpose 
of guaranteeing them the full and equal enjoyment of human rights and fundamental 
freedoms’ (Art 2(2)).

Special measures in this international context have generally been understood as 
being measures by way of ‘affirmative action’ or ‘positive discrimination’ — in other 
words, measures conferring benefits on a disadvantaged group to promote substantive 
equality — and often these expressions are used interchangeably (Meron 1985, 305; 
Lerner 1980, 32; Lerner 2003, 182). Natan Lerner describes Art 1(4) of ICERD as dealing 
with ‘favourable discrimination’ — namely, ‘measures taken in favour of certain racial 
or ethnic groups or individuals in order to ensure to them equal enjoyment or exercise 
of human rights and fundamental freedoms’ (Lerner 1980, 32).

Special measures are also a feature of the principle of non-discrimination at customary 
international law. Warwick McKean notes: 

It is now generally accepted that the provision of special measures of protection for socially, 
economically, or culturally deprived groups is not discrimination, so long as these special 
measures are not continued after the need for them has disappeared. Such measures must 
be strictly compensatory and not permanent or else they will become discriminatory. It is 
important that these measures should be optional and not against the will of the particular 
groups affected, and they must be frequently reconsidered to ensure that they do not 
degenerate into discrimination. [McKean 1983, 288, quoted by Brennan J in Gerhardy	 v	

Brown at 130.]

Special measures in Australian discrimination laws

The need for special measures is recognised in Australian discrimination laws, all 
of which contain an exemption in one form or another.2 Section 8(1) of the RDA 
provides, in general terms, that the provisions of the RDA prohibiting discrimination 
do not apply ‘to or in relation to the application of special measures’ to which Art 1(4) 
of ICERD applies. 

2  At the federal level, see the RDA, s 8(1); Sex	Discrimination	Act	1984	(Cth), s 7D; Disability	Discrimination	

Act	1992	(Cth), s 45; Age	Discrimination	Act	2004	(Cth), s 33.
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The special measures exemption has been generally understood as aiming to 
protect things done to benefit a disadvantaged group from being challenged 
as discriminatory by non-members of the group who do not receive the benefit 
(Ronalds and Pepper 2004, 156–57; Meron 1985, 305). Accordingly, Abstudy has 
been upheld as a special measure when challenged by a non-Aboriginal person 
(Bruch	v	Commonwealth, 2002) and the setting of quotas for women’s representation 
on a union branch executive has been upheld under challenge from a man (Jacomb	
v	Australian	Municipal	Clerical	and	Services	Union, 2004). Rees, Lindsay and Rice also 
offer as examples:

… a university deciding that Indigenous applicants will be given preferential treatment 
when awarding places in highly competitive courses such as medicine or law, and an 
employer deciding that people with a disability which is associated with high levels of 
unemployment, such as psychiatric illness, will be given preference when applying for 
particular jobs. [Rees, Lindsay and Rice 2008, 456.]

Importantly, the RDA places some limits on the reach of the special measures 
exemption. It does not apply to laws that authorise property owned by an 
Aboriginal or Torres Strait Islander person to be managed by another without 
their consent (s 10(3)). This is a point to which I will return in the context of the 
NT Intervention.

The concept of special measures in the RDA received its most detailed legal 
consideration by the High Court in Gerhardy.

Gerhardy: special measures under the RDA

In Gerhardy, legislation granting land rights to Aboriginal peoples was upheld by 
the High Court as being a ‘special measure’. The Pitjantjatjara	Land	Rights	Act	1981 
(SA) (Land Rights Act) vests title to a large tract of land in the north-west of South 
Australia in the Anangu Pitjantjatjara, a body corporate comprising all Pitjantjatjara, 
Yankunytjatjara and Ngaanyatjarra people. The Act provides for unrestricted access 
to the lands for all Pitjantjatjara, Yankunytjatjara and Ngaanyatjarra people, while 
others are prohibited from entering without permission.

Robert Brown was charged with a breach of the Land Rights Act when he entered 
the lands without permission. Mr Brown, an Aboriginal man but not from the 
Pitjantjatjara, Yankunytjatjara or Ngaanyatjarra peoples, argued that the Act was 
invalid by reason of inconsistency with the RDA, as it impaired his right of access to 
the land by reason of his race. 
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The High Court found that the Land Rights Act did indeed discriminate on the basis 
of race, but was saved as a ‘special measure’. Central to the case was s 10(1) of the 
RDA, which provides:

If, by reason of, or of a provision of, a law of the Commonwealth or of a State or Territory, 
persons of a particular race, colour or national or ethnic origin do not enjoy a right that 
is enjoyed by persons of another race, colour or national or ethnic origin, or enjoy a right 
to a more limited extent than persons of another race, colour or national or ethnic origin, 
then, notwithstanding anything in that law, persons of the first-mentioned race, colour or 
national or ethnic origin shall, by force of this section, enjoy that right to the same extent as 
persons of that other race, colour or national or ethnic origin.

The finding of discrimination

The majority of the High Court held that the laws were discriminatory,3 contrary to 
s 10(1) of the RDA.4 Mason J, for example, expressed the view that it was:

… inevitable that the effect of the State Act is to discriminate by reference to race … because 
eligibility to enjoy the rights which the statute confers depends … on membership of the 
Pitjantjatjara peoples. [Gerhardy	v	Brown at 103.]

In particular, ‘the vesting of title to the lands and the restrictions on access imposed 
… on non-Pitjantjatjaras amounted to an impairment of their freedom of movement’ 
(Mason J in Gerhardy	v	Brown at 104).

The finding that the Act was a special measure

Despite the finding of discrimination, the High Court was satisfied that the Land 
Rights Act was a special measure and its operation was therefore not affected by 
s 10(1) of the RDA.5

3 As the High Court has noted, s 10(1) does not use the words ‘discriminatory’ or ‘discrimination’, but 

these expressions are used throughout the authorities in which s 10(1) has been considered to describe 

its central concern (Gleeson CJ, Gaudron, Gummow and Hayne JJ in Western	Australia	v	Ward, 2002 at 

[105]).

4 Gerhardy	v	Brown, Gibbs CJ at 87, Mason J at 103, Murphy J at 107, Wilson J at 111–12, Brennan J at 123; 

Deane J at 147, Dawson J at 162 not deciding.

5 Gerhardy	v	Brown, Gibbs CJ at 89, Mason J at 106, Murphy J at 108, Wilson J at 113, Brennan J at 143, 

Deane J at 153–54, Dawson J at 162.
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Brennan J identified that a special measure had to satisfy five  
characteristics:

(1) the special measure must confer a benefit on some or all members  
of a class;

(2) membership of this class must be based on race, colour, descent, or national or 
ethnic origin;

(3) the special measure must be for the sole purpose of securing adequate advancement 
of the beneficiaries in order that they may enjoy and exercise equally with others 
human rights and fundamental freedoms;

(4) the protection given to the beneficiaries by the special measure must be necessary 
in order that they may enjoy and exercise equally with others human rights and 
fundamental freedoms; and

(5) the special measure must not have achieved its objectives. (Gerhardy	v	Brown at 
133, 139–40.)

Brennan J also turned his mind to how we might define ‘advancement’. His Honour 
stated:

A special measure must have the sole purpose of securing advancement, but what is 
‘advancement’? To some extent, that is a matter of opinion formed with reference to 
the circumstances in which the measure is intended to operate. ‘Advancement’ is not 
necessarily what the person who takes the measure regards as a benefit for the beneficiaries. 
The purpose of securing advancement for a racial group is not established by showing that 
the branch of government or the person who takes the measure does so for the purpose of 
conferring what it or he regards as a benefit for the group if the group does not seek or wish 
to have the benefit. The wishes of the beneficiaries for the measure are of great importance 
(perhaps essential) in determining whether a measure is taken for the purpose of securing 
their advancement. The dignity of the beneficiaries is impaired and they are not advanced 
by having an unwanted material benefit foisted on them. [Gerhardy	v	Brown at 133.]

The other members of the court neither supported nor disagreed with Brennan J’s 
views on this point. They did not need to, since consent and consultation were not an 
issue in the case and the Land Rights Act was far from an ‘unwanted material benefit 
foisted on’ the Pitjantjatjara, Yankunytjatjara and Ngaanyatjarra people. Wilson J did, 
however, note that the Second Reading Speech for the Act referred to ‘the extensive 
discussions and negotiations with the Aboriginal leaders of the relevant tribes that 
preceded the preparation of the Bill’, and his Honour concluded that ‘[t]he result 
is a measure directed at securing for the Pitjantjatjaras such advancement as will 
enhance their capacity to experience the full and equal enjoyment of human rights 
and fundamental freedoms’ (Wilson J in Gerhardy	v	Brown at 113).
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Critique of Gerhardy

The approach to discrimination taken by the High Court in Gerhardy has been 
criticised by a number of commentators as being excessively formalistic and failing 
to grapple with the difference between differential treatment (recalling that this is not 
necessarily contrary to the principle of equality) and discrimination.

Sarah Pritchard has observed that ‘racial discrimination’, in international  
legal usage:

… refers not to any distinction or differential treatment, but only to that which is arbitrary, 
invidious or unjustified. References to race become discriminatory only where they lack an 
objective and reasonable basis or legitimate purpose. [Pritchard 1995, 198.]

Similarly, Ian Brownlie states:

The principle of equality before the law allows for factual differences such as sex or age and 
is not based on a mechanical conception of equality. The distinction must have an objective 
justification; the means employed to establish a different treatment must be proportionate 
to the justification for differentiation; and there is a burden of proof on the Party seeking to 
set up an exception to the equality principle. [Brownlie 2003, 547, footnotes omitted.]

The High Court, however, rejected such an approach, argued for by the Solicitor-
General of South Australia (Gerhardy	v	Brown at 72, quoted in Pritchard 1995, 197). 
Pritchard comments:

The High Court rejected the argument that a distinction or differentiation must be arbitrary, 
invidious or unjustified for there to be discrimination. Instead, the Court endorsed an 
approach according to which all references to race, however benign and reasonable, are 
prima	facie discriminatory, and invalid by reason of inconsistency with … the RDA, unless 
they come within the carefully circumscribed ‘special measures’ exception … [Pritchard 
1995, 197–98.]

By relying on the ‘special measures’ exemption, Wojciech Sadurski argues that the 
High Court made ‘the right decision for the wrong reasons’ (Sadurski 1986, 7). 
Sadurski criticises the High Court for failing ‘to engage in the only issue which 
really mattered in the case: what are the substantive indicia of discrimination and 
what are the tests for legitimate, non-discriminatory racial distinctions?’. Instead, 
he argues, the court favoured a ‘colour-blind’ and ‘mechanical’ approach in holding 
that all racial distinctions are discriminatory, only to be saved as ‘special measures’ 
if the relevant criteria can be met. Sadurski argues that the reasons for the court’s 
approach in Gerhardy	‘have to do with the institutional and ideological structure of 
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Anglo-Australian law, which is particularly reluctant to spell out any substantive 
moral judgments of distributive justice’ (Sadurski 1986, 7), and argues that ‘any 
analysis of “discrimination” must appeal to substantive judgments of justice which 
are irreducible to merely formal criteria such as, for instance, a flat prohibition on 
racial distinctions’ (Sadurski 1986, 8).

Garth Nettheim notes that there are a number of problems with trying to characterise 
Indigenous rights, particularly land rights, as being ‘special measures’, including the 
requirement of ‘necessity’ and the limited duration proviso (Nettheim 1987, 240). The 
notion of special measures sits uncomfortably with the recognition of the rights of 
Indigenous people, which should be based on their inherent rights as First Nations 
people, rather than being considered to be exceptional short-term special measures 
(see also Strelein, Dodson and Weir 2001, 142–44).

Nettheim concludes that ‘to try to accommodate recognition of indigenous land rights 
within the “special measures” exception stretches it beyond its essential concerns and 
creates needless complexities’ (Nettheim 1987, 240). This ‘stretching’ has, in my view, 
become more acute following Gerhardy.

Developments after Gerhardy 

The Native Title Act

After Gerhardy, the issue of special measures under the RDA next arose for significant 
consideration in the context of the Native	Title	Act	1993 (Cth) (NTA). The NTA claims, 
in its preamble, to constitute a ‘special measure’, together with initiatives announced 
at the time of its introduction. Those measures included the establishment of the 
Indigenous Land Fund and a ‘social justice package’.

The NTA was passed following a period of intense negotiation between the 
government and Indigenous representatives (Strelein, Dodson and Weir 2001, 126). 
Significantly, the NTA included ‘validation provisions’, which had the effect of 
validating some post-1975 acts of extinguishment that would otherwise have been 
made unlawful by the RDA.6 Dr Mick Dodson, one of the Indigenous representatives 
in the negotiations surrounding the NTA, has said: ‘We agreed to a huge act of 
racial discrimination in 1993 in the validation provisions, but on balance we thought 
… that the discrimination was cancelled out’ (quoted in Parliamentary Joint 

6  The unlawfulness of those acts was first recognised in Mabo	v	Queensland, 1988.
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Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund  
2000, 165 [4.127]).

What was seen as ‘cancelling out’ the discrimination entrenched in the NTA was 
measures such as:

• rights to compensation for extinguishment;
• the future protection of native title through the right to negotiate;
• the ‘freehold test’ under which native title holders were to be given the same 

protection of their title as that enjoyed by holders of a freehold estate; and
• the establishment of the Indigenous Land Fund and the ‘social justice package’.

In the	Native	Title	Act	Case, 1995, the High Court expressed the view that the NTA 
was, indeed, a special measure (Mason CJ, Brennan, Deane, Toohey, Gaudron  
and McHugh JJ at 483–84). The court did not, however, give the matter any  
significant consideration.7

We can see that the NTA was not simply a form of affirmative action of the kind 
typically characterised as a ‘special measure’. Rather, what the NTA involved was 
something altogether more complex. The justification for characterising the NTA as a 
‘special measure’ appears to come from the notion that ‘on balance’ the NTA was for 
the benefit of Aboriginal and Torres Strait Islander people.

Garth Nettheim has suggested that the NTA may ‘[o]n the macro level’ be a special 
measure. However, he asks, rhetorically:

Is it enough that for Aboriginal people and Torres Strait Islanders generally there are  
more pluses than minuses? Or are particular indigenous Australians who experience  
only the minuses entitled to claim that, for	them, the discrimination is adverse? [Nettheim 
1995, 237.]

Nettheim’s questions point to the broader question: can measures that impact 
negatively on the enjoyment of the rights (or some of the rights) of the intended 
beneficiaries be characterised as special measures at all? 

7 The court also suggested, although again without any explanation, that the NTA was not, in any event, 

discriminatory: Native	Title	Act	Case at 483–84.
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‘Negative’ measures as ‘special measures’

As indicated above, ‘special measures’ in international human rights law has 
generally been understood as referring to measures by way of ‘affirmative action’ or 
‘positive discrimination’, and the terms are used interchangeably.

However, the definition of special measures in Art 1(4) of ICERD recognises that 
special measures may be taken for the benefit of some	or	all of a particular racial or 
ethnic group that requires protection to equally enjoy its rights. It follows from this 
that a person within a disadvantaged racial group cannot successfully challenge a 
measure designed to protect others within that group only because they are denied 
its benefit: a measure can still be a special measure if it benefits only ‘some’ of the 
group. In Gerhardy, for instance, the measure benefited Pitjantjatjara, Yankunytjatjara 
and Ngaanyatjarra people, but not other Aboriginal people such as Mr Brown.

What is less certain is the status of measures that seek to protect some members of a 
group by curtailing the rights of others within that group, or measures seeking to protect 
the group generally by taking away certain rights from all people within that group. An 
example is the use of alcohol bans for Aboriginal communities, considered below.

Read strictly, Art 1(4) of ICERD and the test set out by Brennan J in Gerhardy may be 
satisfied by measures that restrict certain rights in pursuit of a beneficial purpose. In 
fact, the Land Rights Act the subject of Gerhardy included an element that restricted 
the individual rights of its beneficiaries: the Act required that permits to enter 
the lands be issued by an executive board or its delegate. This denied individual 
Pitjantjatjara people the power to invite or to permit non-Pitjantjatjara people to come 
upon the lands. 

Brennan J held that this may impair the individual right to freedom of peaceful 
association. However, his Honour concluded that the ‘human right to invite or 
permit another to enter one’s home is not unqualified’ and that ‘the human rights 
and fundamental freedoms of the Pitjantjatjaras are not impaired by their foregoing 
[sic] the individual right to invite or permit another to enter the lands in favour of a 
group right exercisable by the Executive Board or its delegate’. Brennan J observed 
that there were valid reasons for vesting the power in the board, including a wish to 
retain control on entry at times of ceremony, which justified the limitation (Gerhardy	
v	Brown at 133–34). 

Alcohol bans

The issue of ‘negative’ measures and special measures has particularly arisen in 
the context of alcohol bans. These were the subject of detailed consideration by the 
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Race Discrimination Commissioner of the Human Rights and Equal Opportunity 
Commission (now known as the Australian Human Rights Commission)8 in the 
Alcohol	Report (Race Discrimination Commissioner 1995).

An example of alcohol bans is the Curtin Springs Roadhouse agreements, made 
between Aboriginal communities in Central Australia and the licensee of the Curtin 
Springs Roadhouse. The current agreement provides that there will be no sales of 
liquor from Curtin Springs Roadhouse to Aboriginal people who are members of any 
of the communities that are parties to the agreement or who stay in one or more of the 
communities from time to time. This applies to take-away sales, as well as drinking 
at the Roadhouse. 

Since 1996, these agreements, and others like them, have received the approval of 
Race Discrimination Commissioners, who have issued the parties to them with 
‘special measures certificates’. These certificates are of no binding legal effect, but are 
intended to recognise that the parties to the agreement have acted in good faith and 
may provide some form of support in the event of a legal challenge.

The Alcohol	 Report seeks to make the case that these apparently discriminatory 
measures are ‘special measures’ for the purpose of ICERD and the RDA, in 
line with the test set out by Brennan J in Gerhardy. Significant to the argument 
is the well-documented history of harm caused to Aboriginal people and their 
communities by alcohol and the fact that the drive for restrictions has come 
from the communities that are subject to the measures (Race Discrimination 
Commissioner 1995, 137–49).

In concluding that alcohol bans provide a ‘benefit’ to the relevant Aboriginal 
communities, the Alcohol	Report notes a long list of benefits to be had by counteracting 
the negative effects that alcohol has had on those communities (Race Discrimination 
Commissioner 1995, 145). The benefits are particularly relevant to women and 
children, who are overwhelmingly the victims of alcohol-related violence and 
neglect. However, there are obviously more general benefits that flow from limiting 
the negative effects of alcohol abuse in certain communities.

Under this ‘balancing’ approach — as in the case of the NTA — the fact that the 
measures also have a negative impact upon the right of Aboriginal people to have 

8 The legal name of the Australian Human Rights Commission remains the Human Rights and Equal 

Opportunity Commission, but a change of the legal name is proposed by the Disability Discrimination 

and Other Human Rights Legislation Amendment Bill 2008 (Cth), Sch 3.
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equal access to goods or premises does not necessarily result in the measures failing 
the test for ‘special measures’. 

The Alcohol	 Report also raises another justification for including measures that 
have some negative impact upon the rights enjoyed by individuals within the 
scope of ‘special measures’. This is the recognition of ‘group rights’ — rights that 
are particularly important in the context of Indigenous peoples. This approach 
recognises that some individual rights may give way to the rights of the group (Race 
Discrimination Commissioner 1995, 37–39, 139–40). 

This offers a different rationale to that of determining whether a measure is ‘on 
balance’ for the benefit of the group. It suggests that groups will have the ability 
to make decisions that may be contrary to the rights of individuals in pursuit 
of the advancement or benefit of the group, without the need for an external 
assessment of the overall benefits of that decision. Group interests in protecting 
culture, the value of which may be hard to assess, may be particularly significant 
in this context.

The ‘group rights’ approach, however, raises the difficult issue of how to resolve 
the tensions between group rights and individual rights, and where the line is to be 
drawn. The Brennan J test for ‘special measures’ has nothing to say on this important 
question. Indeed, the Alcohol	Report recognises that: 

… a reliance on special measures to ‘save’ discriminatory acts which are made after 
consultation between Aboriginal communities and all relevant authorities is conceptually 
problematic when placed in the context of collective rights.

The RDA is premised on an individual rights-based approach and it therefore has little 
capacity to accommodate collective rights. The special measures provision is open to the 
criticism that it does not adequately serve collective rights. The concept of special measures 
rests on the idea that certain racial groups may require special treatment until they attain 
the standard enjoyed by others. The rationale underpinning this provision is redress for 
past discrimination. It is basically a ‘catch-up’ provision. This is problematic from an 
indigenous perspective.

It posits an equality based on sameness. It does not allow for the equal enjoyment of rights 
based on difference, based on the different culture and values of indigenous Australians. 
[Race Discrimination Commissioner 1995, 37.]
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Nevertheless, the Alcohol	Report	concludes:

These difficulties aside, special measures may provide a legally workable solution to the 
problem of illegality under the RDA which could arise when Aboriginal communities 
negotiate … to prohibit or restrict purchases of alcohol by their members. [Race 
Discrimination Commissioner 1995, 38.]

Bropho v Western Australia

A further example of the difficulties of using the concept of special measures to justify 
‘negative’ measures can be found in the decision of Nicholson J in Bropho	v	Western	
Australia, 2007. 

In Bropho, Aboriginal residents of the Swan Valley Nyungah Community complained 
that the Reserves	(Reserve	43131)	Act	2003 (WA) (Reserves Act) and actions taken by 
an administrator appointed under that Act discriminated against them on the basis 
of their race. 

The effects of the Reserves Act included:

• removing the power of care, control and management of the reserve from the 
Swan Valley Nyungah Community and placing it with an administrator who was 
empowered to make directions in relation to the care, control and management of 
the reserve; and

• denying judicial review of any of the actions taken by the administrator.

The administrator acted under the Reserves Act to direct all persons to leave the 
reserve and prohibited entry to the reserve.

The Reserves Act was passed as a result of recommendations made at a coronial 
inquest into the death of a teenage girl at the reserve. It was also a response to a 
spate of physical and sexual assaults of women and children on the reserve, teenage 
suicides and problems of substance abuse between 1993 and 2002. Attempts by 
welfare agencies and the police to assist the victims of the assaults and to investigate 
the claims were said to have been resisted and hampered by some of the residents of 
the reserve. 

The applicants claimed that the Reserves Act and the actions of the administrator 
were in breach of ss 9(1), 10 and 12(1)(d) of the RDA. They claimed that the  
effect of the Reserves Act was to interfere with their enjoyment of various human 
rights, namely:



Volume 14(2)	 Is	it	time	to	re-think	special	measures?	 53

• the right to own property;
• the right to freedom of movement and residence;
• the right to equal treatment before tribunals; and
• the right to participate in public affairs.

The decision at first instance

At first instance, Nicholson J found that the legislation and the actions of the 
administrator were not racially discriminatory.9 His Honour also went on to find that 
the measures were, in any event, special measures. 

These were not measures by way of ‘affirmative action’ or ‘positive discrimination’ 
that simply provided a benefit to members of the group. Rather, they sought to take 
away certain things from the Aboriginal residents of the reserve in the interests of the 
rights of women and children. Nicholson J concluded that the Act conferred a benefit 
upon women and children by removing the threatening environment in which they 
were living and establishing ‘a system which would enable them to access such 
protection as they may require …’ (Bropho	v	Western	Australia,	2007 at [579]).

His Honour found that ‘the sole purpose of the Act was to secure the adequate 
advancement of the beneficiaries in order that they could enjoy and exercise equally 
with others their human rights’ (Bropho	v	Western	Australia,	2007 at [579]).

Significantly, however, a large number of the women living on the reserve did not	
agree with the enactment of the Reserves Act and had made their objection known 
in an open letter to the premier of Western Australia (Bropho	v	Western	Australia,	2007 
at [570]). In justifying the closure of the community as a special measure, Nicholson J 
rejected Brennan J’s views that ‘the wishes of the beneficiaries are also of great 
importance in satisfying the element of advancement’. Brennan J’s views were, in 
Nicholson J’s view, ‘not supported by the other justices’ and ‘not consistent with the 
general principles expressed in the case’ (Bropho	v	Western	Australia,	2007 at [569]). 

In fact, as I have noted, the other justices in Gerhardy	did not disagree with Brennan J 
and did not need to consider the issue. It is also not entirely clear why Nicholson J 
concludes that Brennan J’s view is ‘not consistent with the general principles expressed 
in the case’. In the passages surrounding this part of the judgment, Nicholson J stresses 
that deference should be given to Parliament on matters of policy and that these are 

9 Nicholson J’s reasoning on this point was questioned by the Full Federal Court on appeal: Bropho, 2008 

at [62]. The approach taken by the Full Court is considered below. 
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not matters that the court should look behind unless those decisions are unreasonable. 
I would argue, however, that it should be highly relevant to the reasonableness of a 
decision about a measure intended for the advancement of a racial group if that group 
says, for example, that is was not consulted and does not want the measure.

Are consultation and consent essential?

In my view, Brennan J’s comments concerning consultation and consent are clearly 
correct. Gareth Evans, writing in 1974, asked how we should determine whether a 
measure is in fact ‘benign’ discrimination of a type that does not offend the principles 
of equality, and suggested:

Perhaps all one can do in this context is specify some minimum necessary conditions for 
benignity, namely that there be evidence that the measure is acceptable to at least some 
significant proportion of the affected group and, further, that it not operate compulsorily 
on any individual within the group. It is obviously crucial that, in particular, no separatist 
measure be implemented against the will of the people immediately concerned: that way 
does indeed lie South Africa. [Evans 1974, 31.] 

Evans also cautioned:

Legislators and social welfare administrators should resist their natural inclination to 
believe that they know better than the recipients what is good for them. Preferential 
programs should always, where remotely feasible, be developed in consultation with those 
being helped, and individuals should always be given the opportunity of receiving normal, 
non-preferential treatment should they so prefer. Where these conditions are not met, 
doubts about the benignity of a measure may be well founded. [Evans 1974, 30.]

Adequate consultation is of particular importance in the context of measures affecting 
Indigenous people. The right to self-determination is the first right to be recognised 
in the International Covenant on Civil and Political Rights (ICCPR). The right is 
articulated in Art 1(1) of the ICCPR as entitling peoples to ‘freely determine their 
political status and freely pursue their economic, social and cultural development’. 

While the content of the right to self-determination may be open to argument, I 
suggest that consultation with Indigenous people regarding matters affecting their 
rights should be considered fundamental to any meaningful understanding of their 
right to self-determination. 

The United Nations Committee on the Elimination of Racial Discrimination has, in its 
General Recommendation 23, called upon parties to ICERD to:
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… ensure that members of indigenous peoples have equal rights in respect of effective 
participation in public life, and that no decisions directly relating to their rights and 
interests are taken without their informed consent … [United Nations Committee on the 
Elimination of Racial Discrimination, 1997.] 

Most recently, the Declaration on the Rights of Indigenous People has affirmed the 
rights of Indigenous peoples to self-determination and also sought to articulate a 
standard of ‘free prior and informed consent’.10 For example, Art 19 states that:

States shall consult and cooperate in good faith with the indigenous peoples concerned 
through their own representative institutions in order to obtain their free, prior and 
informed consent before adopting and implementing legislative or administrative measures 
that may affect them.

The facts in Bropho illustrate that issues of consent and consultation are not necessarily 
easy ones. As Nicholson J noted:

The respondents say that in the present case, the beneficiaries of the measure are, in particular, 
the children who lived in the Reserve. Ascertaining the wishes of these children was 
problematic, in significant part due to the difficulties in obtaining access to those children. 
In such circumstances, they argue it would defeat the purpose of the RDA and the ‘special 
measure’ provisions were the wishes of the adult members of the SVC, including those 
responsible for the violence and abuse that occurred on the Reserve, to be determinative. 
This submission does not address the fact that the beneficiaries of the measure were also 
expressly stated to be the women who lived on the Reserve, who were subjected to physical 
and domestic abuse. A large number of these women did not agree with the enactment of 
the Reserves Act and indeed presented a [sic] open letter to the Premier to that effect, stating 
that they were ‘completely free’ to act as they wished. If the above dicta by Brennan J was to 
be given weight, a consideration of the wishes of the women might suggest that the measure 
was not to be taken for the purpose of securing their advancement. However, as the dicta 
of Brennan J in this respect has no apparent judicial support, I cannot place weight on that 
aspect of his reasoning. [Bropho	v	Western	Australia,	2007 at [570].]

Consultation may, indeed, be difficult and may not, particularly in the case of young 
children, be possible.11 Consultation may give rise to a range of views and may not 

10 I note that although Australia did not vote in support of the declaration, the Rudd Government has 

indicated that it supports the declaration in general terms: see McLelland 2008.

11 Although I would suggest that such a conclusion should be drawn reluctantly — children capable of 

forming an opinion should have the right to be heard in decisions that affect them (Convention on the 

Rights of the Child (Art 12)).
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result in consensus. But it does not follow that consultation should not generally 
be considered an essential pre-condition to a finding that something is a special 
measure. Nor does it follow that consent should not be considered to be of ‘great 
importance’, as Brennan J suggested.

Consent will not be determinative in all cases — something Brennan J acknowledges. 
In some cases, however — for example, where opposition is unanimous — it may 
be. But the fact that consent has not been given by the people subject to a measure 
must, in my view, be relevant. This is of particular importance if we are to permit the 
concept of ‘special measures’ to be used to justify measures that may have a negative 
impact upon the enjoyment of certain rights by some or all of the beneficiaries 
ostensibly for their benefit.

Appeal to Full Court

The decision of Nicholson J was appealed unsuccessfully (Bropho	v	Western	Australia,	
2008). While the Full Federal Court disagreed with the approach taken by Nicholson J 
to the issue of discrimination, the court nevertheless concluded that there had  
been no discrimination. It was therefore not necessary to consider the question of 
special measures. 

The Australian Human Rights Commission was granted leave to intervene in the 
appeal and submitted that Nicholson J erred in relation to special measures (Human 
Rights and Equal Opportunity Commission 2007a). The Commission submitted that 
consent and consultation were indeed relevant to determining special measures 
and that ‘[t]o take any other approach contemplates a paternalism that considers 
irrelevant the views of a group as to their wellbeing and decisions materially affecting 
them’ (Human Rights and Equal Opportunity Commission 2007a, [37]). While the 
Commission’s submissions on other issues were cited favourably by the Full Court 
(Ryan, Moore and Tamberlin JJ in Bropho	 v	 Western	 Australia, 2008 at [61]–[62]), in 
the absence of any discussion about special measures, the court did not refer to the 
Commission’s submissions on this point.

What is most interesting about the decision of the Full Court is, however, the 
way their Honours resolved the issue of discrimination. In my view, the court 
took an approach that may make possible the more sophisticated approach to 
discrimination that the critics of Gerhardy have suggested: namely, one that can 
grapple with differences in treatment to distinguish those which are permissible 
and non-discriminatory and those which offend the principle of equality and are 
truly discriminatory.
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The Full Court held that, in applying s 10, it is necessary to recognise that rights, such 
as property rights, are not absolute in their nature.12 Accordingly, actions that impact 
upon the ownership of property may not necessarily invalidly diminish the rights to 
ownership of property. The court held that ‘no invalid diminution of property rights 
occurs where the State acts in order to achieve a legitimate and non-discriminatory 
public goal’ (Ryan, Moore and Tamberlin JJ in Bropho	v	Western	Australia, 2008 at [83]; 
see generally [80]–[83]). The court noted, however, that its reasoning was not ‘intended 
to imply that basic human rights protected by the [RDA] can be compromised by 
laws which have an ostensible public purpose but which are, in truth, discriminatory’ 
(Ryan, Moore and Tamberlin JJ in Bropho	v	Western	Australia, 2008 at [82]).

The Full Court held that any interference with the property rights of residents in that 
case was effected in accordance with a legitimate public purpose — namely, to protect 
the safety and welfare of residents of the community.13 It therefore did not invalidly 
diminish the property rights of the residents and was accordingly not discriminatory 
contrary to s 10 of the RDA. 

The approach of the Full Court does not, on first reading, sit easily with the ‘formal 
equality’ approach taken in Gerhardy.	It finds support, however, in some of the High 
Court’s reasoning and is not explicitly excluded by any of the judgments. 

Mason J, in particular, specifically considered permissible limitations to the right of 
freedom of movement in considering whether that right had been breached by the 
Land Rights Act. His Honour noted that the right:

… extends, generally speaking, to movement without impediment throughout the State, 
but subject to compliance with regulations legitimately made in the public interest, such as 
traffic laws, and subject to the private and property rights of others. And it would include 
a right to access to facilities necessary for the enjoyment of freedom of movement, subject 
to legitimate regulation of those facilities. [Gerhardy	v	Brown at 102.

12 Indeed, the court suggests that ‘all rights in a democratic society must be balanced against other 

competing rights and values …’ (Ryan, Moore and Tamberlin JJ in Bropho	v	Western	Australia, 2008 at 

[81]). In fact, rights such as the right to life or the right not to be tortured are absolute and non-derogable 

rights. They cannot be balanced against other competing rights. It should not be assumed that those 

rights that can be limited can all be limited in the same ways or on the same ground: see, for example, 

the United Nations Economic and Social Council, Siracusa	 Principles	 on	 the	 Limitation	 and	 Derogation	

Provisions	in	the	International	Convenant	on	Civil	and	Political	Rights (1985).

13 The court noted that the ‘overwhelming evidence’ of a number of inquiries into the circumstances of the 

community was that ‘sexual and other forms of violence were pervasive’ (Ryan, Moore and Tamberlin JJ 

in Bropho	v	Western	Australia, 2008 at [82]).
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However, Mason J held that ‘in exceptional circumstances freedom of movement may 
include access to privately owned lands’. His Honour concluded that the effect of the 
Land Rights Act, which vests title to lands that constitute approximately one-tenth of 
the area of the state of South Australia in the Anangu Pitjantjatjara, is to impede an 
individual’s freedom of movement across the state (Gerhardy	v	Brown at 104). 

Gibbs CJ also recognised that ‘the pre-existing right of a person other than a 
Pitjantjatjara of access to the lands was not unfettered’, but concluded that the effect 
of the Land Rights Act is to deny persons who are not Pitjantjatjara the enjoyment of 
that right (Gerhardy	v	Brown at 87).

While Brennan J did not consider permissible limitations to rights in his approach to 
s 10 of the RDA (Gerhardy	v	Brown at 122–23), his Honour did, elsewhere, recognise 
that some rights can be qualified. His Honour noted that ‘[t]he human right to invite 
or permit another to enter one’s home is not unqualified’ and that the limitations the 
Land Rights Act placed on the ability of individual Pitjantjatjaras to invite people to 
enter their lands did not deny that the Act was a ‘special measure’ (Gerhardy	v	Brown 
at 134).

The Northern Territory Intervention

Background

On 21 June 2007, the Australian government announced a ‘national emergency 
response to protect Aboriginal children in the Northern Territory’ from sexual abuse 
and family violence (Brough 2007). This became known as the ‘NT Intervention’.14 

The catalyst for the measures was the release on 15 June 2007 of the report of the 
Northern Territory Board of Inquiry into the Protection of Aboriginal Children from 
Sexual Abuse, titled Ampe	Akelyernemane	Meke	Mekarle:	‘Little	Children	Are	Sacred’. 

The substantive provisions of the NT Intervention are contained in the following 
legislation (the NT Intervention package):

•	 Northern	Territory	National	Emergency	Response	Act	2007 (Cth); 
•	 Social	Security	and	Other	Legislation	Amendment	(Welfare	Payment	Reform)	Act	2007 

14 The background summary in this section is drawn from chapter 3 of the 2007 Social	Justice	Report of the 

Aboriginal and Torres Strait Islander Social Justice Commissioner. 
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(Cth); 
•	 Families,	Community	Services	and	Indigenous	Affairs	and	Other	Legislation	Amendment	

(Northern	 Territory	 National	 Emergency	 Response	 and	 Other	 Measures)	 Act	 2007	
(Cth); 

•	 Appropriation	(Northern	Territory	National	Emergency	Response)	Act	(No	1)	2007–2008 
(Cth); and 

•	 Appropriation	(Northern	Territory	National	Emergency	Response)	Act	(No	2)	2007–2008 
(Cth). 

These laws, running to more than 480 pages, were introduced into Parliament on 
7 August 2007. They passed through the House of Representatives on the same day. 

The Bills were referred to the Legal and Constitutional Affairs Committee by the 
Senate, with five days for the conduct of the inquiry. A public hearing was conducted 
on 10 August 2007 and the committee tabled its report on 13 August. The Bills passed 
through the Senate on 17 August and received Royal Assent that same day.

Significant features

The NT Intervention package applies to a wide range of ‘prescribed areas’ in which 
Aboriginal people are the sole or predominant inhabitants, including Aboriginal land 
(as defined by the Aboriginal	Land	Rights	Act	1976 (Cth)), declared town camps and 
other declared areas (Northern	Territory	National	Emergency	Response	Act,	s 4).

Some of the significant features of the NT Intervention package include:

• bans on the sale and consumption of alcohol in prescribed areas (Northern	Territory	
National	Emergency	Response	Act,	Pt 2);

• bans on the possession and supply of pornographic material in prescribed 
areas (Families,	 Community	 Services	 and	 Indigenous	 Affairs	 and	 Other	 Legislation	
Amendment	 (Northern	 Territory	 National	 Emergency	 Response	 and	 Other	 Measures)	
Act,	Sch 1);

• the compulsory acquisition by the Commonwealth of five-year leases over 
declared Aboriginal land, Aboriginal ‘community living areas’ and town camps 
(Northern	Territory	National	Emergency	Response	Act,	Pt 4);

• the exclusion of customary law and cultural practice as a factor relevant to 
sentencing and bail decisions (Northern	Territory	National	Emergency	Response	Act,	
Pt 6);

• the application of income management to residents of prescribed (and other 
declared) areas (Social	Security	and	Other	Legislation	Amendment	(Welfare	Payment	
Reform)	Act,	Sch 1);
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• the denial of review by the Social Security Appeals Tribunal of income management 
decisions (Social	 Security	 (Administration)	 Act	 1999 (Cth), s 144(ka), inserted by 
item 18 of Sch 1 of the Social	 Security	 and	 Other	 Legislation	 Amendment	 (Welfare	
Payment	Reform)	Act); and

• modifications to the permit system to allow greater access to Aboriginal land 
(Families,	Community	Services	and	Indigenous	Affairs	and	Other	Legislation	Amendment	
(Northern	Territory	National	Emergency	Response	and	Other	Measures)	Act,	Sch 4).

The NT intervention package declares that it, and acts done under it, are ‘special 
measures’ for the purposes of the RDA.15 To put the matter beyond doubt, the 
legislation and acts done under it are explicitly excluded from the operation of Pt II 
of the RDA (prohibiting racial discrimination).16

Discriminatory impact

While the package of measures making up the NT Intervention is said to be for  
the overall benefit of Aboriginal communities, and particularly children, the  
measures have a range of potentially significant negative impacts upon the rights of 
Aboriginal Territorians.

Some aspects of the NT Intervention that have obvious negative effects on the rights 
of the Aboriginal people who are subject to it are the:

• compulsory ‘quarantining’ of 50 per cent of welfare payments to people living on 
Aboriginal land and in town camps for 12 months; and

• removal of rights of appeal to the Social Security Appeals Tribunal and the 
Administrative Appeals Tribunal against such ‘quarantining’.

These measures can be expected to have the effect that the Aboriginal people to 
whom they apply will not enjoy certain rights (most clearly the right to social security 
and the right to equal treatment before Tribunals) equally with other Australians.

15 Northern	 Territory	 National	 Emergency	 Response	 Act, s 132(1); Social	 Security	 and	 Other	 Legislation	

Amendment	 (Welfare	 Payment	 Reform)	 Act,	 ss 4(2), (4); Families,	 Community	 Services	 and	 Indigenous		

Affairs	 and	 Other	 Legislation	 Amendment	 (Northern	 Territory	 National	 Emergency	 Response	 and	 Other	

Measures)	Act,	s 4(1).

16 Northern	 Territory	 National	 Emergency	 Response	 Act,	 s 132(2); Social	 Security	 and	 Other	 Legislation	

Amendment	 (Welfare	 Payment	 Reform)	 Act,	 ss 4(3), (5); Families,	 Community	 Services	 and	 Indigenous		

Affairs	 and	 Other	 Legislation	 Amendment	 (Northern	 Territory	 National	 Emergency	 Response	 and	 Other	

Measures)	Act,	s 4 (2).
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It was also argued at the time the NT Intervention package was introduced that 
the compulsory acquisition of Aboriginal land failed to provide for compensation 
equivalent to that which another landholder in the NT would be entitled.17 
While some aspects of that argument would need to be reconsidered in light of 
the High Court’s decision in Wurridjal	v	Commonwealth,	2009 (which upheld the 
constitutional validity of the Commonwealth’s acquisition of property), it remains 
arguable that other incursions by the Commonwealth on private property rights 
would be subject to a straightforward statutory entitlement under the Lands	
Acquisition	 Act	 1989	 (Cth), rather than the potentially less favourable scheme 
provided for under the NT Intervention package (see Gilbert + Tobin Centre of 
Public Law 2007).

The provisions relating to compulsory acquisition are also arguably contrary to 
s 10(1) of the RDA by virtue of s 10(3), which provides:

Where a law contains a provision that:
(a) authorizes property owned by an Aboriginal or a Torres Strait Islander to be managed 

by another person without the consent of the Aboriginal or Torres Strait Islander; or
(b)  prevents or restricts an Aboriginal or a Torres Strait Islander from terminating the 

management by another person of property owned by the Aboriginal or Torres Strait 
Islander;

not being a provision that applies to persons generally without regard to their race, colour 
or national or ethnic origin, that provision shall be deemed to be a provision in relation 
to which subsection (1) applies and a reference in that subsection to a right includes a 
reference to a right of a person to manage property owned by the person.

Importantly, s 8(1) of the RDA provides that measures falling within s 10(3) are not	
exempt from the RDA as special measures.

However, as noted above, the Commonwealth Parliament has deemed that the 
legislation implementing the NT Intervention, and acts done under it, are ‘special 
measures’ for the purposes of the RDA and, in any event, are excluded from the 
effective operation of the RDA. The general exclusion of the RDA was seen as 
necessary to ‘deal with’ the exclusion of measures falling within s 10(3) from the 
scope of ‘special measures’ (Anthony Field, quoted in Senate Legal and Constitutional 
Affairs Committee 2007, Annexure 3, 15). 

17 See, for example, Gilbert + Tobin Centre of Public Law 2007; Aboriginal and Torres Strait Islander Social 

Justice Commissioner 2008, 257–59.
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The claim that the NT Intervention is properly characterised as being a special 
measure is not one that has found support outside Parliament.18

A special measure?

The measures in the NT Intervention were introduced with neither consultation 
nor consent of the Aboriginal people of the Northern Territory. As argued above, 
consultation should be a minimum requirement for a measure to be justifiable as 
a ‘special measure’. The failure to consult therefore, in my view, denies the NT 
Intervention the status of a special measure.

It is also difficult to see how many aspects of the NT Intervention can be justified as 
necessary for the stated purpose of improving the wellbeing of certain communities 
and protecting women and children. While it is appropriate to consider the effect of 
the package as a whole when determining whether it is a ‘special measure’, it is still 
necessary for its parts to be ‘appropriate and adapted’ to this purpose (Gerhardy	v	
Brown, Mason CJ at 105, Deane J at 149). 

In Vanstone	v	Clark, 2005, the Full Federal Court considered an argument to the effect 
that where a regime is established as a ‘special measure’, its individual components 
cannot be challenged as being discriminatory. Weinberg J, with whom Black CJ 
agreed, held as follows:

In my view, this submission cannot be accepted. It involves a strained, if not perverse, 
reading of s 8 of the RDA, and would thwart rather than promote the intention of the 
legislature. If the submission were correct, any provision of an ancillary nature that 
inflicted disadvantage upon the group protected under a ‘special measure’ would itself be 
immune from the operation of the RDA simply by reason of it being attached to that special 
measure. [Weinberg J in Vanstone	v	Clark at 354.] 

To take just a few examples from the NT Intervention, it is difficult to see why it is 
necessary to quarantine all welfare payments, irrespective of the circumstances of 
the recipient and their family. It is also unclear why it is necessary to remove rights 
of appeal against decisions to quarantine welfare payments. We might also ask why 

18 See, for example, submissions to the Senate Legal and Constitutional Affairs Committee into the 

NT Intervention legislation: Human Rights and Equal Opportunity Commission 2007b; Jumbunna 

Indigenous House of Leaning 2007; Law Council of Australia 2007. See also the minority views 

of Senator Andrew Bartlett (Senate Legal and Constitutional Affairs Committee 2007, 55) and the 

Australian Greens (Senate Legal and Constitutional Affairs Committee 2007, 64–65).
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changes to the permit system were necessary — particularly when those changes 
were opposed by police on the basis that they would make it harder, not easier, to 
police the behaviours that the intervention seeks to address (Police Federation of 
Australia 2007).

Some of these particular measures may be convenient. They may be thought to be 
efficient. They may suit a broader set of social policies. But such considerations are, 
in my view, insufficient to justify taking measures that limit the rights of people of 
a particular race. Any limitation upon rights should be a proportionate means of 
achieving a legitimate end and these particular measures, in my view, fail that test.

Conclusion: time to re-think special measures?

If measures that have a negative impact upon the enjoyment of rights by some or all of the 
people within a racial group are to be justified as special measures, it is possible to provide 
some protection from discrimination cloaked in paternalism. This can be achieved first by 
considering consultation and, as a general rule, consent as being highly significant, if not 
determinative, factors; and second by carefully scrutinising the ‘negative’ elements of a 
measure to ensure that each is necessary to promote the intended goal. 

But as we stretch and strain to conceive such measures as special measures, we might 
ask whether this is what the discussion should really be about. It seems to me that 
the NT Intervention — like the Native	Title	Act, alcohol bans and the closure of the 
Swan Valley Nyungah Community — is not really ‘about’ special measures at all. 
Somewhere along the way, the concept of special measures has shifted from positive 
measures that confer additional benefits upon a disadvantaged group, to measures 
that take them away because it is ‘good for them’. The reasons for this seem to lie in 
the ‘mechanical jurisprudence’ of the High Court in Gerhardy that, in effect, gives us 
nowhere else to go by equating all differential treatment with discrimination.

I suggest that if measures such as the NT Intervention are to be justified, it should be on 
the basis that they are not discriminatory despite their differential treatment. This is not 
to say that I agree with such a justification — my point is rather that this is the terrain 
in which the argument should be taking place. The debate should be about whether 
the measures proposed are legitimate, proportionate and objectively based, and 
should avoid arbitrary or invidious racial distinctions that amplify rather than reduce 
inequalities. Such an approach may require us to reopen and re-think Gerhardy with 
a view to moving beyond the narrow ‘formal equality’ approach taken by the High 
Court. It is possible that the approach of the Full Federal Court in Bropho	has opened 
the door to such a development by acknowledging that not every action that impacts 
upon a particular right amounts to an illegitimate interference with that right.
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I am conscious here of the potential ‘looseness’ of such an approach and its potential to 
‘water down’ the protection offered by the RDA. A move from a strict, formal equality 
approach creates that potential by introducing evaluative concepts such as ‘legitimate’, 
‘proportionate’ and ‘arbitrary’.19 The Commonwealth government has, indeed, previously 
attempted to use such an approach to legitimise the reduction of the rights of Indigenous 
people under the ‘10-point plan’ which amended the NTA in 1998,20 to tip what Tim Fischer 
famously described as ‘bucket loads of extinguishment’ on native title holders (quoted in 
Aboriginal and Torres Strait Islander Social Justice Commissioner 1997, 14).

It is, however, an approach that can be the basis for principled judgment. Brownlie 
notes that there is a ‘growing body of legal materials on the criteria by which illegal 
discrimination may be distinguished from reasonable measure of differentiation, ie legal 
discrimination’ (Brownlie 2003, 547). The criteria to which Brownlie refers are those that 
have been developed at customary international law, namely an objective justification 
and proportionality of the means employed to establish different treatment relative to 
the justification for differentiation. The burden of proof is on the party seeking to justify 
the differentiation (Brownlie 2003, 547). Sadurski also notes, for example, how such an 
approach has been meaningfully (if controversially) applied in the United States in the 
context of the constitutional ‘equal protection’ clause (Sadurski 1986, 40–42).

The Australian Human Rights Commission has sought to articulate how the Full Court’s 
approach in Bropho, which looks to the ‘legitimacy’ of a limitation on rights, might be 
applied. Appearing as amicus	 curiae	 in Morton	 v	 Queensland	 Police	 Service, 2008,21 a 
matter before the Townsville District Court concerning the validity of alcohol bans in 
Queensland Aboriginal communities, the Commission has made submissions that seek 
to identify the principles by which ‘legitimacy’ may be determined as follows: 

First, when determining the legitimacy of a limitation of a right, the assessment is an 
objective one — it is not sufficient, for example, that the parliament lacked a discriminatory 
motive or intention.
Second, proportionality will be a vital factor in making assessments of what is ‘legitimate’, 
‘reasonable’ or ‘justifiable’ — a measure will not be legitimate if its impact upon rights 

19 Joseph, Castan and Schultz, for example, note dryly that the jurisprudence of the UN Human Rights 

Committee ‘cannot easily be knitted together in order accurately to predict future applications of the 

test’ (Joseph, Castan and Schultz 2004, [23.42]).

20 See, for example, Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait 

Islander Land Fund 2000, 8–9.

21 The matter was heard on 31 October 2008 in Townsville and judgment is reserved at the time of writing. 

The author appeared for the Australian Human Rights Commission.
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is disproportionate to the claimed purpose or benefit of the measure. In considering 
proportionality it is appropriate to consider the following:
• Is the measure applied only for a specific purpose and directly related to a specific 

need?
• Is the regime the least restrictive one available to achieve the lawful objectives pursued? 

The court should consider whether the measure can reasonably be said to involve the 
least possible interference with the right to be free from race discrimination.

Third, the legitimacy of any limitation upon a right must be assessed in the context of the 
right in question: not all rights can necessarily be limited in the same ways.
Fourth, because the ‘balancing’ of rights is taking place in the context of the right to racial 
equality before the law and non-discrimination, legitimacy should be judged against the 
objectives and purposes of ICERD and the ICCPR. The CERD Committee has observed 
of the right to non-discrimination under ICERD that a differentiation of treatment will 
not constitute discrimination if the criteria for such differentiation, judged	 against	 the	

objectives	and	purposes	of	the	Convention, are legitimate or fall within the scope of article 1, 
paragraph 4, of the Convention. In considering the criteria that may have been employed, 
the Committee will acknowledge that particular actions may have varied purposes. 
In seeking to determine whether an action has an effect contrary to the Convention, it 
will look to see whether that action has an unjustifiable disparate impact upon a group 
distinguished by race, colour, descent, or national or ethnic origin.
Similarly, the Human Rights Committee has observed of the right to equality before the law 
and non-discrimination in art 26 that not every differentiation of treatment will constitute 
discrimination, if the criteria for such differentiation are reasonable and objective and	if	the	

aim	is	to	achieve	a	purpose	which	is	legitimate	under	the	Covenant. 
As noted above, in determining what is ‘justifiable’ and ‘reasonable’, the touchstone is 
proportionality. [Human Rights and Equal Opportunity Commission 2008b, [55]–[60].]

Whether this approach will find judicial approval is yet to be seen. Ultimately, 
however, while the questions we must answer in order to take a more sophisticated 
approach to discrimination are difficult and contentious ones, confronting  
them directly is, in my view, preferable to obscuring them within the rubric of  
‘special measures’. l
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