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Introduction

His Honour, Mr Justice Wright, in his farewell address upon retiring from 
the bench of the Tasmanian Supreme Court in March 2000, made a number 
of critical comments about the jury system.1 In particular, His Honour stated 
that he was fully convinced that juries return what he considered to be wrong 
verdicts in about twenty five percent of all cases tried. He explained that by 
“wrong verdict” he meant a verdict that “flies in the face of the evidence of 
palpably honest witnesses or unimpeachable documentary material”. In 
addition, His Honour suggested that juries make compromises that may 
result in inconsistent verdicts, in order to bring a trial to a conclusion or for 
some other inappropriate reason, particularly in cases of serious sexual 
assault. Accordingly, he recommended that the question of criminal trials by 
jury be opened for debate. He argued that the jury system should not be 
accorded sacred cow status or treated as an unimpeachable element of the 
Australian criminal justice process and rendered immune from critical 
scrutiny.

The immediate response to His Honour’s comments would have given him 
little optimism about the prospects for any real debate concerning the present 
system. Senior members of the practising profession and representatives of 
its professional associations disposed of His Honour’s comments by 
reaffirming the conventional view that .the jury trial is unassailably necessary *

Ceremonial Sitting to Mark the Retirement of The Honourable Mr Justice CR Wright, 
Supreme Court of Tasmania, Tuesday 7 March 2000.
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to a democratic society and a just criminal process.2 It is the general purpose 
of this paper to make an opening contribution to the debate sought by Mr 
Justice Wright by considering the matter singled out by His Honour for 
particular mention - the often problematic nature of jury decisions in cases 
of serious sexual assault. .

It is the thesis of this paper that there is empirical evidence in support of Mr 
Justice Wright’s conclusion that juries return wrong or questionable verdicts 
in a sizeable proportion of sexual offences trials. The paper further argues 
there is evidence these verdicts are bedded, in part at least, upon 
unsatisfactory notions about what constitutes genuine consent in the context 
of heterosexual sexual relationships. These notions countenance a significant 
amount of force as consistent with true consent and treat a woman’s silence, 
failure to resist or failure to respond in the face of sexual predation as 
signalling consent. Inevitably, such conceptions make convictions in rape 
and other sexual offences cases difficult to obtain.3 They deprive Crown 
evidence of absence of consent where it consists of coercive or violent 
behaviour on the part of the accused or of passive or non-violent resistance 
on the part of the complainant, of much of its probative force. It is suggested 
the current law in Tasmania and in the majority of Australian jurisdictions4 
does too little to challenge such notions and, in fact, allows defence cases to 
be constructed in ways that rely upon them and consequently endorse and 
reinforce them.

Nevertheless, it is argued change in sexual offences trials is achievable, and 
achievable in ways less drastic than the abolition of trial by jury or the 
restructuring or altering of the composition of juries in such cases. While 
radical reform of the entire jury system is attractive to some,5 it is, if 
attainable at all, only possible in the long-term and with considerable

Comments reported in The Mercury, 8 March 2000 and The Examiner; 8 March, 
2000.

A recent Tasmanian study of all sexual offences trials conducted between 1995 and 
1999 found that convictions were obtained for all or some of the sexual offences tried 
that involved the issue ofconsent in less than half (47%) of trials. Overall, convictions 
for sexual offences were obtained for some or all offences tried in 56% of trials: T 
Henning, Consent and Mistaken Belief in Consent in Tasmanian Sexual Offences 
Trials; University of Tasmania Law Press, Hobart, 2000, pp 43 and 46.
An exception is provided by the Victorian law where a concerted attempt was made in 
reforms to the Crimes Act 1958 (Vic) enacted by the Crimes (Rape) Act 1991 (Vic) to 
challenge traditional paradigms of consent in sexual offences cases, see Crimes Act 
1958 (Vic), ss 36 and 37.
For a brief but sound overview of the competing views concerning the merits of trial 
by jury see, B Cassidy, “12 Angry Persons Still Needed” (1998) 23 Alternative Law 
Journal 9.
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difficulty. Instead, it is suggested other less radical changes should be 
effected whose purpose is to foster changed thinking in sexual offences trials 
and to reduce the risk of unsatisfactory verdicts. Such changes involve 
bringing the concept of consent in the law of sexual offences more into line 
with that which applies in commercial law where it is more closely 
commensurate with equally negotiated, mutual agreement.6 The aim is to 
displace the dominant, traditional model of consensual heterosexual sex that 
underpins the present law and that conceptualises consenting sex along the 
lines of a “Mills and Boon”, “Gone with the Wind” style dyad: aggressive, 
pressured seduction/ docile, passive submission; puissant, knowing seducer/ 
weak, irresolute seduced; dominant, assertive, male/submissive, acquiescent 
female; rougher than usual handling7 more illusory than real resistance and 
to replace it with one that looks more like an equal and mutual compact.8 To 
adopt the words of Bernadette McSherry9 quoting Lois Pineau,10 “sexual 
interaction should be looked at ‘as if it were a proper conversation rather 
than an offer from the mafia’”. In this regard, it is argued that the model of 
consent contained in the Victorian Crimes Act 1958’ ss 36 and 37, shows 
that positive legislative developments in this regard are possible. It is further 
argued the Victorian model is the most progressive enacted in Australia to

For comparison of the different standards set for consent by the commercial and 
criminal law see, V Waye, “Rape and the Unconscionable Bargain” (1992) 16 
Criminal Law Journal 94, cf S Bronnit, “Rape and Lack of Consent” (1992) 16 
Criminal La w Journal 289.
The infamous phrase used by Bollen J in R v Johns, Supreme Court of South 
Australia 26/8/1992.
There is a considerable body of writing that has documented the dominance of this 
cultural model of heterosexual relations in the law of sexual offences, including, 
McSherry, “Constructing Lack of Consent”, in Balancing the Scales; P Easteal (ed), 
The Federation Press, Sydney, 1998, p 33; Z Adler, Rape on Trial\ Routledge & 
Kegan Paul, London, 1987; S Lees, Ruling Passions: Sexual Violence, Reputation and 
the Law, Open University Press, Ballmoor, Bucks, 1997; K Warner, “Sentencing in 
Cases of Marital Rape: Towards Changing the Male Imagination” (2000) Legal 
Studies, forthcoming; L Jamieson, “The Social Construction of Consent Revisited”, in 
Sexualising the Social: Power and the Organization of Sexuality, L Adkins and V 
Merchant (eds), Macmillan, Basingstoke, 1996, p 55; N Naffine, Feminism and 
Criminology, Allen and Unwin, Sydney, 1997; P Easteal, “Beliefs About Rape: A 
National Survey” in Without Consent: Confronting Adult Sexual Violence, P Easteal 
(ed), Australian Institute of Criminology, Canberra, 1993, p 21; M Heath and N 
Naffine, “Men’s Needs and Women’s Desires: Feminist Dilemmas about Rape Law 
Reform” (1994) 3 Australian Feminist Law Journals, N Naffine, “Possession: Erotic 
Love in the Law of Rape” (1994) 55 Modem Law Review 10; H Pringle, “Acting 
Like a Man: Seduction and Rape in Law” (1993) 2 Griffith Law Review 64; T 
Threadgold, “Critical Theory, Feminisms, The Judiciary and Rape” (1993) 1 
A ustralian Feminist La w Journal 7.
McSherry, above, n 8, p 33.
L Pineau, “Date Rape: A Feminist Analysis” (1989) 9 Law and Philosophy 217 at 
235.

3



AUSTRALIAN JOURNAL OF LAW AND SOCIETY (2000-2001) 15

date and the more conservative legislative regimes of other Australian 
jurisdictions11 and of the recommended national model, the Model Criminal 
Code,* 12 do not represent best practice in this area of the law.

The following discussion begins by detailing briefly the evidence in support 
of the conclusion that, in an identifiable proportion of Tasmanian sexual 
offences trials, juries have returned wrong or unsatisfactory verdicts.13 The 
analysis then moves to a closer consideration of particular cases where it is 
contended wrong verdicts were returned. The focus in this part of the 
discussion is upon evidence in support of the thesis that problematic 
constructions of consent contributed to the juries’ manifest difficulties in 
resolving the issues in these cases. The point of this analysis is to consider 
how Crown evidence of absence of consent, evidence of force and coercive 
behaviour on the part of the accused and evidence of complainants’ 
unwillingness to engage in sex, was reconciled with consent, how it was 
reconstructed in the defence case as consistent with consent. This analysis 
incorporates criticism of the current law as enabling and endorsing a debased 
and corrupted conceptualisation of consent in the context of sexual offences, 
one that offers inadequate protection to women and vulnerable members of 
the community and affords inadequate recognition to the mutual rights and 
responsibilities of sexual partners. Suggestions for change to the current law 
are also briefly considered.

Empirical analyses of this kind continue to be relevant as informing the on
going and often contentious debates occurring in relation to the law of sexual 
offences. They are particularly pertinent at the present time because sexual 
offences laws are currently being rescrutinised by Governments and 
Government agencies at both State and national levels. The Tasmanian 
Government is considering significant amendments to the law in this area14 
which would apply the Victorian model of consent in Tasmania. Nationally, 
the more limited recommendations of the Model Criminal Code Officers’ 
Committee Report on Sexual Offences15 continue to be scrutinised and

Crimes Act 1900\ (ACT), s 92P; Crimes Act 1900, (NSW), s 61R; Criminal Code 
(NT), ss 192 and 192A; Criminal Code 1899 (Qd), ss 347 and 348; Criminal Law
Consolidation Act 1935 (SA), s 48; Criminal Code 1924 (Tas), s 2A; Criminal Code 
(WA),s319.
Model Criminal Code Officers Committee of the Standing Committee of Attorney’s 
General, Model Criminal Code, Chapter 5, Sexual offences Against the Person, 
Report, 1999.
While the discussion in this paper refers only to Tasmanian cases, the matters 
considered are of general relevance to sexual offences laws in other jurisdictions. 
These reforms are contained principally in the Criminal Code Amendment Bill 1999 
(Tas).
Model Criminal Code Officers’ Committee (MCCOC) of the Standing Committee of
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criticised.16 It is the stated aim of the Model Criminal Code project to 
formulate a “best practice” model for sexual offences and to work “toward 
uniformity in this critical area of the law”.17

The recommended provisions of the Model Code are not as extensive as 
those contained in the Tasmanian Bill or the Victorian legislation and they 
have been criticised for failing to challenge traditional paradigms of consent, 
specifically, for failing to introduce a communication standard and concepts 
of mutuality into the law of sexual offences. The discussion in the present 
paper puts flesh on the bones of these criticisms by relating them to actual 
trials and to what occurred in them. At an international level, recent cases in 
both Scotland and England have regenerated debate about the inadequacy of 
sexual offences law in those jurisdictions.18

Wrong or Questionable Verdicts

The following discussion draws upon the findings of a Tasmanian study 
conducted between 1997 and 1999 which examined the operation of the law 
relating to sexual offences in Tasmanian criminal trials.19 This study 
involved a quantitative and qualitative analysis of all contested cases of rape, 
aggravated sexual assault, indecent assault, unlawful sexual intercourse with 
a young person, maintaining a sexual relationship with a young person and 
attempts to commit these crimes that were tried in the Tasmanian Criminal 
Court between 1995 and 1999 inclusive - in total, 55 trials. It found that in 
23 (42%) of the trials examined, the accused were convicted of all sexual 
offences charged. In a further 8 trials (14.5%) the accused were convicted of 
some of the sexual offences charged. This gives a total of 31 trials (56%) 
where the accused were convicted of some or all of the sexual offences tried.

Attomeys-General, above, n 12.
See for example, McSherry, above, n 8, p 33; M Heath, “Disputed Truths: Australian 
Reform of the Sexual Conduct Elements of Common Law Rape”, Balancing the 
Scales, in P Easteal (ed), The Federation Press, Sydney, 1998, p 13; S Bronitt, “The 
Direction of Rape Law in Australia: Towards a Positive Consent Standard” (1994) 18 
Criminal Law Journal 249. For a general criticism of the limited nature of the type of 
reforms recommended by the MCCOC report see, The Hon Justice E W Thomas, 
“Was Eve Merely Framed; or Was She Forsaken?” (1994) New Zealand Law Journal 
426.
Model Criminal Code Officers’ Committee (MCCOC) of the Standing Committee of 
Attomeys-General, Model Criminal Code, Chapter 5: Sexual Offences Against the 
Person, Discussion Paper, 1996, pii.
P Rumney, “When Rape Isn’t Rape: Court of Appeal Sentencing Practice in Cases of 
Marital Rape” (1999) 10 Oxford Journal of Legal Studies 243; The Scotsman, 29 
June 2000; The Scotsman, 18 November 2000.
Henning, above, n 3. This study was funded by a large Australian Research Council 
grant.
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In 16 trials (29%) there were full acquittals and in 6 trials (11%), hung 
verdicts20 were returned on all the sexual offences charged. In 2 trials the 
accused were acquitted of one count of rape and the jury returned hung 
verdicts on the remaining counts. In one trial, the jury convicted the accused 
of one charge of aggravated sexual assault but returned a hung verdict on the 
remaining charge of indecent assault. This means that in a total of 9 trials 
(16%) the juries returned hung verdicts on some or all counts in the 
indictment. In 5 trials, the juries acquitted the accused or returned hung 
verdicts in respect of some or all of the sexual offences charged but 
convicted the accused of a non-sexual offence involving violence committed 
on the same occasion as the alleged sexual offences. In two of these cases 
there were convictions for aggravated burglary. In two other cases, the 
convictions were for assault and in the remaining case, the accused was 
convicted of aggravated assault. These results are set out in Table 1 below.

Table 1 Outcomes For All Trials

VERDICT NUMBER OF TRIALS % OF TRIALS
Guilty all sexual offences 23 42
Guilty some sexual offences 7 13
Guilty + hung verdicts 1 2
Acquittal all sexual offences 16 29
Acquittals + hung verdicts 2 4
Hung verdicts all counts 6 11
Acquitted/hung verdicts on 5 9
sexual offences + guilty non-
sexual offence

For the purposes of the present discussion the trials identified by these 
results as either wrong or questionable are those where the juries returned 
hung verdicts and those where there were contrary verdicts for sexual and 
non-sexual offences involving violence that were tried together. It is not 
feasible to go behind and assess the validity of the jury decisions in all the 
sexual offences trials included in the study. Such a process would involve 
too many imponderables21 and be likely, in any event, to achieve little more

Under the Jury Act 1899 (Tas), s 48 a jury that is unable to reach a unanimous or 
majority verdict may be discharged. Their failure to reach a decision is termed a ‘hung 
verdict’. Section 48(2) also makes provision for majority verdicts to be returned 
where the jurors are unable to reach a unanimous decision. A majority verdict is the 
agreed decision of 10 jurors.
Imponderables like the personalities, prejudices or predispositions of the jury 
members, the impact of local or parochial factors, and the impact of the complainants’
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than a substitution or confirmation of the juries’ view of the facts by the 
author’s.

The cases where different verdicts were returned for different categories of 
offence jointly tried, raise questions about whether the juries in these cases 
engaged in the process of inappropriate compromise observed by Mr Justice 
Wright. They beg the question, “how do the opposite verdicts sit with each 
other - comfortably or uncomfortably?”

The cases where hung verdicts were returned are equally germane to the 
present discussion because hung verdicts can justifiably be classified as 
unsatisfactory of wrong verdicts in the sense that they do not constitute a 
true verdict at all. When hung verdicts are so understood, the immediately 
obvious conclusion supported by the results recorded in Table 1 is that in a 
sizeable proportion of the sexual offences cases tried between 1995 and 
1999, (16%), juries did indeed return wrong verdicts. Hung verdicts are of 
concern because it is important that trials end in a result. Where there is a 
hung verdict, the jury is essentially saying that it cannot see its way through 
the morass of evidence and issues to reach a decision either way. It is 
important to all involved, to the complainants, the accused and the courts, 
that trials not end in a state of indeterminacy. Retrials are expensive. The 
delay they incur can cause unfairness and injustice to both complainants and 
accused. Moreover, complainants may not have the fortitude to withstand the 
stress of more than one trial. For this reason, the entire case may lapse at the 
stage when a hung verdict is returned. This means that the accused has 
received a de facto acquittal even though that has not been the actual jury 
decision. In five cases tried during the time of the present study, the Crown 
filed a nolle prosequi in respect of the offences where hung verdicts had 
been returned.

Accordingly, the following discussion will focus exclusively upon trials that 
resulted in either or both of these two categories of outcome - hung verdicts 
on the sexual offences tried and opposite verdicts for sexual and non-sexual 
offences tried together. The analysis will be further narrowed by considering 
only four of the trials within this category. These have been selected because 
they typify the problems under discussion. Moreover, and probably more 
importantly, for all but one of these trials, the author’s contention they 
resulted in wrong verdicts is supported by the fact that when the accused 
were retried, verdicts of guilty were returned. In the fourth case* there was 
no retrial. Instead, the Crown filed a nolle prosequi in respect of the sexual 
offences charged having obtained convictions for the non-sexual offences.

and accuseds’ appearance or demeanour.
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This fourth case has been included in the present discussion because it 
exhibits the same problems as the other three and shows that the concerns 
raised in relation to them may be equally relevant in other cases regardless of 
their ultimate disposition.

The fact guilty verdicts were returned at retrial in three of the cases 
considered is also important given the nature of the discussion that follows. 
It explores the possible reasons for the original juries’ resistance to the 
Crown case. It starts from the premise guilty verdicts could justifiably have 
been returned. Without these guilty verdicts, this paper would be open to the 
accusation that its arguments proceed upon an unwarranted assumption of 
the guilt of the accused.

From the prosecution point of view, all four cases were highly “winnable”. 
All involved high levels of violence; in all, the encounters between the 
complainants and accused resulted in observable injuries to the 
complainants; in two the accused had threatened the complainants with a 
gun; in two, other people were caught up in the accuseds’ violent behaviour 
and testified to it at trial; in two there was concomitant damage to property. 
In two of these cases, the accused were charged and convicted of a non- 
sexual offence involving violence committed on the same occasion as the 
alleged sexual offences. It is the author’s contention these cases should have 
posed relatively few decision making problems for the juries trying them and 
therefore, we need to think quite critically about how the Crown case could 
be or could become problematic for the jury, what spin could be put on the 
Crown evidence to negate its impact or render it non-probative.

The Cases22 - Crown Construction and Defence Response

In all four cases, the accused were charged with multiple counts of rape 
under s. 185 Criminal Code (Tas) 1924,23 They all denied liability on the 
basis the complainants had consented to the sexual contact in question. In 
addition, in all these cases, the defence of honest and reasonable but 
mistaken belief in consent under s 14 of the Code was left to the jury.24 The

In the original study, all trials included were assigned an individual identification 
number. That number will be referenced in the discussion that follows.
The crime of rape under the Criminal Code 1924 (Tas), s 185 is committed where any 
person has sexual intercourse with another person without that person’s consent.
The defence of mistake is contained in the Criminal Code 1924 (Tas), s 14 which 
provides: “Whether criminal responsibility is entailed by an act or omission done or 
made under an honest and reasonable, but mistaken, belief in the existence of any 
state of facts the existence of which would excuse such act or omission, is a question 
of law, to be determined on the construction of the statute constituting the offence”

8
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central issue confronting the juries was whether the complainants had 
consented to sexual intercourse with the accused. The Crown sought to deny 
the existence of consent primarily on the basis the accused, by actual and 
threatened violence, had forced the complainants to submit.25 In addition, the 
Crown sought to establish the complainants had made manifest by what they 
had said and done that they did not consent to sexual contact with the 
accused.

Case Number Ontf26

In this case, the accused was charged with five counts of rape, two counts of 
assault and two counts of aggravated assault, which in this case consisted of 
assault involving the use of a weapon. The agreed facts were that the 
accused was thirty eight years old at the time of the offences and the 
complainant, twenty one. They had been involved in a boyfriend/girlfriend 
relationship for six to seven months but, according to the complainant, their 
relationship had ended by mutual agreement approximately two weeks 
beforehand. The Crown case was that on the night of the offences, the 
accused went to the complainant’s home uninvited at about 9.30pm armed 
with a loaded rifle. It was dark, raining heavily, cold and windy. The 
complainant was alone. Her home was situated in a remote rural location, 
half a kilometre from the next nearest property. The accused had with him a 
magazine of ammunition and some Jack Daniels and Coca-Cola. He parked 
his car in a concealed location and, just before knocking at the door, he cut 
the telephone lines to the house.

During the next twenty hours the accused subjected the complainant to 
prolonged physical and mental abuse. He tormented her by repeatedly 
threatening to kill both her and himself and by detailing various plans that he 
had devised to disguise her murder. At one point, he aimed the gun towards 
her head telling her, “this is the end”. He pulled the trigger and fired towards 
her right ear. A distorted bullet with rifling characteristics consistent with its 
having been fired from the accused’s gun was later retrieved by the police 
from the chair on which the complainant had been sitting. The Crown led 
evidence from the complainant’s landlady that barely a week before these

Unlike the defence of mistake at common law, the defence under the Tasmanian Code 
requires that the accused’s mistaken belief be both honest and reasonable. At common 
law an honest belief is sufficient.
The Criminal Code 1924 (Tas), s 2A(1) provides that, in the Code a reference to 
consent means a reference to a consent which is freely given. Section 2A(2) then 
provides that consent is freely given where it is not procured, inter alia, by force of 
any kind.
Case number 26 in the original study.

9



AUSTRALIAN JOURNAL OF LAW AND SOCIETY (2000-2001) 15

events, she had reupholstered the chair and that there had then been no bullet 
or bullet hole in it. The Crown alleged that after firing the gun the accused 
forced the complainant to engage in oral and vaginal sexual intercourse with 
him.

The accused did not desist in his threatening and abusive behaviour until the 
afternoon of the following day when he left the complainant’s house. Before 
leaving he wrote two suicide notes confessing his behaviour towards the 
complainant. When he was later apprehended by the police he said, “Put the 
handcuffs on me” and stated that he was glad that it was over and that he 
shouldn’t have done it. Subsequently he made a statement denying that he 
had had sexual intercourse with the complainant and claiming his memory of 
events at the complainant’s house was patchy and confused. Nevertheless, he 
agreed he had taken the gun to her house and she may have been scared.

In his defence the accused stated his behaviour towards the complainant was 
in pursuance of an unfulfilled intention to commit suicide. His reason for 
visiting her was not to kill her, but to kill himself in front of her. He wished 
to cause her pain, he admitted, but not by physically harming her, by forcing 
her to witness his death. He claimed he was emotionally distraught because 
he believed she had lied to him about her relationships with other men. He 
denied ever threatening her with the gun and claimed she could, in fact, have 
left the house at any time. He- also said the complainant had nothing to fear 
from the presence of the rifle, that it had been his habit to take it into the 
house in the past. In fact, he gave two explanations for taking the gun and 
magazine of ammunition with him, first, habit coupled with a vaguely 
formed intention to do some shooting for dog food and, second, his intention 
to commit suicide. The accused denied ever firing the gun at the complainant 
and insisted that all sexual contact between them that night had been 
consensual, that it had occurred, in fact, at her instigation.

The suicide notes and confession they contained were explained as having 
been written at the complainant’s suggestion, to absolve her from any 
responsibility for his suicide. His reason for cutting the telephone lines to the 
complainant’s house was that he wished to prevent her from obtaining any 
outside help to thwart his suicide attempt. The damaging statements made to 
the police he explained as resulting from the fact that, when interviewed, he 
was tired and confused and had an imperfect memory of what had 
happened.27 This imperfect memory was retained at trial.

27 In the first trial the jury convicted the accused of only one count in the indictment, the 
aggravated assault comprised in his firing the rifle towards the complainant’s head 
and into the lounge room chair. The accused was acquitted of one count of rape and
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The most damaging piece of evidence in the Crown case was the ballistics 
evidence. For this the accused had no explanation to offer, only a denial that 
the bullet retrieved from the chair came from his gun. This evidence 
confirmed the complainant’s account she had been threatened by the accused 
and potentially established the existence of an atmosphere of violence and 
intimidation capable of colouring all that occurred between the complainant 
and the accused. The jurors in the first trial of this case did not see it in that 
way. They limited its implicative effects to the particular charge arising from 
the shooting - aggravated assault. For this offence and only for this offence, 
they returned a verdict of guilty against the accused.

This result suggests one possible key to their overall approach and to the 
reasons why they reached no verdict on the sexual offences in the 
indictment. They may have interpreted proof beyond reasonable doubt as 
requiring proof beyond all doubt. The majority of the jurors may have been 
prepared to convict only where an inference of guilt was inescapable. For the 
aggravated assault charge involving the firing of the rifle close to the 
complainant’s head there was essentially incontrovertible corroborative 
evidence in support of the complainant’s account. For the other counts, the 
jurors may have felt compelled to cling to the accused’s version of events 
until it was shown unassailably to be a fiction. Not for them a differentiation 
of doubt, a distinction of the reasonable from the unreasonable or merely 
fanciful. All doubts may have been treated as reasonable, putting a guilty 
verdict pretty well beyond reach. Be that as it may, there are also grounds, 
considered below, for concluding this jury’s approach to the Crown case 
may also have been clouded by the view that violent conduct is not 
necessarily incompatible with consensual contact.

Case Number Twcf%

This trial involved the retrial of two accused who, along with a third accused 
had successfully appealed convictions of rape obtained at their first trial. 
Their appeal resulted in an order that they all be retried. Two of the three 
accused were then jointly reindicted. The third accused was separately 
indicted. At the trial under discussion here, the jury returned hung verdicts in 
respect of both accused. They were then retried a third time and found guilty. 
The Crown subsequently filed a nolle prosequi in respect of the third

on all remaining counts the jury returned hung verdicts. In the second trial, the 
accused was convicted of all remaining counts, that is four counts of rape, two counts 
of assault and one count of aggravated assault. He was sentenced to seven years 
imprisonment to be served cumulatively upon the one-year custodial sentence 
imposed in respect of his conviction in the first trial.
Case number 24 in the original study.
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accused because the complainant was unwilling to undergo the ordeal of a 
fourth trial.

The Crown case was that the complainant had met the accused for the first 
time on the night of the offences when they joined the group of friends with 
whom she was drinking at a local pub. The complainant was 16 years old at 
this time. The accused were 28 and 26. She and her friends left the pub to go 
to a party elsewhere and were followed by the accused. The complainant 
agreed to go with them in their car to act as a guide so they too could attend 
the party. She knew the driver of the car, a middle aged man, who had 
worked as a taxi driver with her father and who was a friend of the accused. 
He was not implicated in the crimes committed by the accused. Also in the 
car was another young man who was an acquaintance of both the accused 
and the complainant. During the drive the accused collectively sexually 
molested the complainant, pulling at her clothes, and grabbing her breasts. 
She told them to stop and pushed their hands away. At one point the car 
stopped and the accused tried to drag the complainant outside. She tried to 
prevent them doing so by wedging herself between the driver and the 
steering wheel. She was punched, threatened and her hair was pulled. The 
other passenger, the young male acquaintance of the complainant and the 
accused, objected to what was happening and attempted to restrain one of the 
accused. For his pain, he was assaulted and left at the side of the road. He 
eventually made his way home and spoke to the police on the following day.

The accused then ordered the car be driven to an isolated spot. There, they 
dragged the complainant from the car by her legs. She resisted by holding on 
to the steering wheel, kicking at them and repeatedly begging the driver to 
help her, to drive away, to get her away from the accused. He refused, saying 
he was too scared of the accused to do anything. Finally, he ran away. The 
accused punched the complainant in the stomach, pulled her hair, slapped 
her face and verbally abused her calling her a bitch and a slut. She fell to the 
ground beside the car and one accused kicked her on the hip and twice on the 
side of the head as a result of which she temporarily lost consciousness. 
Then the accused carried her to a field where, in turn, they sexually assaulted 
her. At one point one accused sat on her chest, held a knife to her throat, 
telling her that he was going to kill her and dump her body in the bush. In 
support of the Crown case, medical evidence was adduced of extensive 
bruising to the complainant’s face, head, hip and leg.

Because she had lost consciousness during the attack, the complainant’s 
memory of some details of the events was imperfect. On the suggestion of 
the Crown she underwent hypnosis and retrieved some of those details that 
had eluded her. While the major components of her initial account to the
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police remained unaltered, the hypnosis did enable her to fill in missing 
minor details. Nevertheless, her loss of memory and the hypnosis she had 
undergone handed the defence a significant weapon in their attack upon her 
evidence. They painted her as an inherently unreliable witness whose 
evidence should be rejected as being entirely fabricated or falsely 
reconstructed. This may have resonated to some effect with the jury in the 
first trial because, out of the 6 counts of sexual offences charged against 
each accused (18 counts in all), they convicted the accused of only one count 
each. These verdicts may also be a reflection of the difficulties inherent in 
dealing with multiple accused and multiple charges, in sorting out who did 
precisely what and when. In this case, those difficulties may have been 
compounded by a lack of confidence in the precision of the complainant’s 
account. While the first jury may have been satisfied beyond reasonable 
doubt that the complainant had been raped and that all accused had been 
involved in the sexual attack upon her, they may have remained uncertain as 
to how to allocate specific responsibility for each offence charged. Their 
decision may, therefore, represent a compromise or a desire to return a 
finding of guilt in respect of each accused on at least one count. Of course, at 
the second trial, the risk of any similar confusion had been greatly reduced 
because the accused could be reindicted only on a greatly reduced number of 
charges.

The accused asserted the complainant had consented to sexual intercourse 
and the defence of mistaken belief in consent was also left to the jury. They 
denied having behaved violently towards the complainant and attributed the 
evidence of her injuries to another source, to a car accident in which she was 
subsequently involved. In support of their claim that the complainant had 
consented, the accused testified that she did nothing in the field to indicate 
she was not consenting. She did not kick, scream, scratch, fight or call out.

The most significant corroborative evidence in the Crown case was the 
testimony of the young man who attempted to help the complainant and that 
of the driver of the motor vehicle. Both gave evidence about the violence 
inflicted upon the complainant before they departed the scene and about her 
determined efforts to resist what was happening. Accordingly, either the jury 
rejected this evidence outright or they did not view it as colouring later 
events in such a way as to rob the sexual contact that subsequently occurred 
of the element of consent.

Case Number Thre

Case number 9 in the original study.
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The accused in this case was charged with two counts of rape and one count 
of attempted rape. He was 19 at the time of the offences, the complainant 16. 
They met on the night of the offences when the complainant was socialising 
with a group of friends. She and her friends had walked into the centre of the 
town where they lived, accompanied by the accused. On the way the accused 
made a pass at the complainant which she deflected. He then pulled her 
down a darkened alleyway into a car park. She indicated her unwillingness 
to be separated from her friends but did not strongly resist him believing that 
she could “handle the situation”,30 that it would not get out of hand. Once in 
the car park the accused lifted the complainant onto the bonnet of a car and 
started to undress her. She resisted and tried to get away from him but he 
grabbed her from behind around the neck and choked her until she started to 
lose consciousness. She fell onto her knees. The accused rolled her onto her 
back and penetrated her vagina with his penis. He then attempted but failed 
to achieve anal penetration. Following that failure he once again penetrated 
her vaginally. Eventually he desisted and both he and the complainant 
walked back up the alleyway together. As they emerged they were caught on 
a surveillance camera. The complainant looked around briefly, spotted her 
friends parked in a car some distance away then ran fast towards them. A 
number of her friends testified that when she reached them she was in a 
highly distressed state, crying, and incoherent. Her face was covered in 
blood and there were abrasions on her knees, her forehead and her back.

The Crown adduced medical evidence that in addition to the abrasions 
sustained by the complainant where her skin had scraped against the gravel 
surface of the car park, she had suffered a nose bleed and sub-conjunctival 
haemorrhaging in both eyes at the time of the attack. This was attributed to 
the pressure applied by the accused to her throat, that is, to strangulation. A 
considerable quantity of blood was also found on the ground in the car park 
at the site of the attack. There was also blood upon the accused’s shirt and 
underpants. The forensic evidence was that all this blood was of the same 
blood type as that of the complainant, not that of the accused. Other possible 
explanations of spontaneous haemorrhaging were put by the defence to the 
medical witness and whilst these were conceded as possibilities, the 
substance of the expert evidence was that the most probable cause was 
constriction of the neck. In addition, no other evidence was adduced by the 
defence that supported the occurrence of any of these other suggested 
causes. Moreover, the presence of the quantity of blood in the car park was 
consistent with the nose bleed having occurred there in accordance with the 
Crown account. There was also evidence of tearing to the complainant’s anal 
area which the medical witness described as consistent with a considerable

This is the complainant’s description other state of mind at this time.
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amount of pressure having been applied to this region by a blunt object such 
as a penis.

The defence asserted the complainant was at all times a willing partner and 
claimed the injuries she sustained were consistent with consensual sexual 
intercourse. This argument appears to have gained some currency with the 
jury in the first trial of this case, at least to the extent that they were unable, 
unlike the jury in the second trial, to reach a verdict against the accused.

Case Number Four*1

This case contains a number of factual elements similar to case number 1. 
The accused was charged with one count of aggravated burglary, two counts 
of aggravated assault, which in this case comprised assault involving the use 
of a gun, and two counts of rape. He pleaded guilty to the charge of 
aggravated burglary and indicated he was prepared to plead guilty to one 
count of assault in substitution for one count of aggravated assault. He was 
ultimately convicted on both counts of aggravated assault but the jury 
returned hung verdicts upon the two counts of rape. The Crown subsequently 
filed a nolle prosequi in respect of the rape charges because the complainant 
was unwilling to endure the ordeal of a second trial.

The accused was the complainant’s estranged de facto partner. They had 
lived together for about ten years before the complainant left the accused and 
went to live with her sister. Shortly afterwards both the complainant and her 
sister obtained a restraint order against the accused which required him to 
keep away from them. Late on the night of the events tried, the accused 
broke into the sister’s house by smashing and climbing through a window. 
He had parked his car well away from the house and took with him a bag 
containing short lengths of rope, masking tape, a knife, a gun and a police 
scanner which, he said in his police interview, he had taken with him so that 
he could monitor police activity. He cut the telephone lines to the house 
before breaking in. He then forced the complainant at gun point to tie up her 
sister who, at that time, was nine months pregnant. He tightened the ropes 
binding her and put tape over her mouth. After that he forced the 
complainant to climb out the broken window and into her car which he drove 
along back roads towards his father’s farm. At one point he slowed down 
and the complainant took the opportunity to try to escape. She leapt from the 
moving car and fell onto the road injuring her foot and the back of her head, 
grazing her hands and elbows and lacerating her forehead and the side of her 
body. Nevertheless, she ran to the nearest house and tried to attract the help *

Case number 51 in the original study.

15



AUSTRALIAN JOURNAL OF LAW AND SOCIETY (2000-2001) 15

of the occupants. The accused chased and caught her land forced her back 
into the car at knifepoint. He then drove to a bam on his father’s property 
where he forced the complainant to engage in oral and vaginal intercourse 
with him. He had taken the gun and knife with him into the bam and placed 
the gun on some bales of hay close at hand. He had also locked the bam 
door. Shortly after sexual intercourse occurred the accused decamped taking 
the gun with him. He did so because he believed that the police had arrived. 
The complainant was found shortly after by the accused’s father who had 
been informed that trouble involving his son was afoot. The accused 
remained at large for three days finally contacting the police through his 
solicitor.

The accused made some admissions to the police but he denied carrying a 
firearm. Instead, he said he had been carrying a stick. He claimed his violent 
conduct had been more apparent than real. He excused it as being the 
product of a misguided attempt to see the complainant alone, away from the 
allegedly hostile influence of her family. He maintained he wished to clarify 
her intentions with respect to their relationship and make sense of her 
behaviour. This, he claimed had been inconsistent and confusing, at one 
moment encouraging and at the next discouraging. He also maintained that 
he had repeatedly told the complainant he did not wish to hurt her and 
asserted that, in spite of earlier “tension”32 between them, the complainant 
had freely consented to sexual intercourse with him. At trial the accused also 
relied upon the defence of mistaken belief in consent. In support of his case 
he pointed to the fact that the complainant had remained unresponsive, 
unresisting, passive during the acts of sexual intercourse. She did not resist 
him either physically or verbally. Clearly, the accused’s assertions of 
consent required the jury to accept that lack of resistance, failure to refuse 
and failure to respond can be equated with consent. Moreover, they required 
the jury to discount all the preceding violence and intimidating conduct on 
his part, to view the sexual contact between them as either completely 
unaffected by this earlier behaviour or as affected by it but, nevertheless, 
consensual.

Violence Consistent with Consensual Sexual Intercourse

The outcomes of these trials suggest evidence of high levels of violence does 
not necessarily persuade juries that sexual contact between complainants and 
accused was non-consensual or the accused could not honestly and

32

16

This was the term used by defence counsel in his closing address to encompass the 
earlier events - the breaking into the house, the tying up of the complainant’s sister 
and the compelling of the complainant to accompany him to his father’s bam.
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reasonably have been mistaken about the complainants’ consent. In case 
number one and case number four where the juries convicted the accused of 
other charges involving violence committed on the same occasion as the 
alleged sexual assaults, the juries’ failure to convict the accused of the sexual 
offences cannot be ascribed simply to their rejection of the allegations of 
violence.

Clearly in both these cases the jurors accepted the accused threatened the 
complainants with a gun. They found them guilty of having done so. 
Nevertheless, this finding does not appear finally to have influenced their 
deliberations on the rape charges. It did not bring them to reject the 
possibility the complainants may have consented to sexual intercourse with 
the accused or the accused may have been mistaken about the existence of 
consent. In both cases fewer than ten of the jurors were convinced the 
accused’s violent behaviour was sufficient to deny the possibility that 
subsequently the complainants had freely consented to sexual intercourse or 
the accused had been honestly and reasonably mistaken about that matter. 
Perhaps a number of them engaged in that process of compromise identified 
by Mr Justice Wright in his farewell address. They may have considered a 
conviction on the non-sexual offences counts alone to be an adequate 
reflection of the accuseds’ overall culpability. A more worrying possibility is 
that they may have considered the accuseds’ violence to be compatible with 
freely given consent.

While s 2A(2)(a) of the Code provides that a forced consent is not a freely 
given consent, cases such as these raise the possibility some juries are 
reluctant to give full effect to this provision. As a result they may not treat 
sexual intercourse that occurs in circumstances of coercion as necessarily 
non-consensual. There are a number of ways the jurors may accommodate 
evidence of force and violence to consensual sex. First, they may view an 
element of coercion, “rougher than usual handling”,33 as a natural part of 
heterosexual sexual interaction. Second, they may consider the accused’s 
violent conduct to be disconnected from the sexual interaction in question 
and, therefore, to be irrelevant to or to have no real bearing on the issue of 
consent. Third, they may judge the force and violence perpetrated by the 
accused to be insufficient to negate genuine consent. These approaches are 
not, of course, mutually exclusive and they may operate in an interdependent 
manner. For example, if force is viewed as a normal part of heterosexual sex, 
it may concomitantly be easier to discard any factual connection between the 
accused’s violence and the sexual events. Similarly, if consent bom of

Above, n 7.
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“rougher than usual handling” is nevertheless seen as consent, then only 
extreme levels of violence are likely to be regarded as vitiating consent.

The first approach, that which sees force as a normal component of 
consensual sex, would reflect what one commentator has described as an 
“archetypal male model [of sexual relations] where a male predator 
overcomes the passive female whose resistance is against her better 
interests”.34 This model sees sex and violence as interconnected. It views 
violence or force, perhaps within limits, albeit, ill-defined limits, as an 
acceptable part of the seduction process.35 It legitimises and normalises 
coercive male sexual conduct and construes female resistance to that conduct 
as a recognisable part of the human sexual dance. Numerous commentators 
have pointed to the cultural dominance in Western societies of this model of 
sexual relations and have noted its implications for the law of rape and the 
prosecution of sexual offences.36 While it is acknowledged the juries in the 
cases discussed here do not seem to have considered violence to be 
incompatible with consensual sex, there is no evidence they converted that 
violence into seduction or they normalised its occurrence as being an 
incident of accepted sexual practice. Of course, the coercive/passive model 
of sexual relations may have had an unarticulated influence upon their 
deliberations and approach to the evidence and may have mitigated its 
implicative effects. Nevertheless, the defence did not make any overt appeal 
to this conception of consensual sexual relations. The evidence of violence 
was not explicitly constructed or portrayed as an understood part of the 
seduction process. What we do see in these cases is an appeal to the second 
and third constructions of violence and consent referred to above.

Lees, above, n 8, p 77. Other commentators who have also noted the phenomenon of a 
predatory male version of acceptable sexual conduct overriding any other version on 
the basis of its assumed universal reality include, Warner, above, n 8; Jamieson, 
above, n 8; N Naffine, Feminism and Criminology; Allen and Unwin, Sydney, 1997; 
B McSherry, “Legislating to Change Social Attitudes: The significance of s 37A of 
the Victorian Crimes Act 1958”, Without Consent: Confronting Adult Sexual 
Violence, in P Easteal (ed), Australian Institute of Criminology, Canberra, 1992, p 
373; K Warner, “The Implications of Victim Oriented Developments in the Criminal 
Justice System for Female Victims”, Paper presented to the 8th International 
symposium on Victimology, Adelaide, Australia, 21-26 August 1994; C Boyle, “The 
Judicial Construction of Sexual Assault Offences”, in Confronting Sexual Assault: A 
Decade of Social and Legal Change, J Roberts and R Mohr (eds), University of 
Toronto Press, Toronto, 1994.
Interestingly, it is stark contrast to those cases where the courts have denied the 
defence of consent to accused who have engaged in consensual sado-masochistic 
sexual practices of which the court disapproved, see, for example, the decision of the 
House of Lords in R v Brown and other Appeals [1993] 2 All ER 75.
See the works referred to above, at n 5.
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The second approach, which makes the evidence of force essentially 
irrelevant to the question of consent, treats the accuseds’ violent conduct and 
the complainants’ consent as disconnected. It requires viewing the time of 
consent as isolated from any preceding violence and perceives the freedom 
with which the consent was finally given as separable from the overall 
context of violence in which it was obtained. It does not view the accuseds’ 
use of weapons, their threats to harm the complainants, their abusive 
behaviour or application of force as part of the continuous fabric of the entire 
event. Instead, it compartmentalises the violent conduct and the sexual 
interaction insulating them from each other. This construction of the facts 
was urged upon the juries in both cases one and four. In cross-examining the 
complainant, in case number one, defence counsel attempted to extract 
agreement from her to the proposition the accused’s violent behaviour had 
ceased by the time that sexual intercourse occurred, her fear of him had by 
then abated and his previous violence including the shooting of the rifle, did 
not then exercise any influence upon her and in fact, she had initiated the 
acts of sexual intercourse that occurred:

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

“See, Miss G, I’ve got to suggest to you that 
those two acts were the only two acts of 
intercourse that occurred during the whole 
time he was with you that night and the next 
day. There were only two and they were it?” 
“No, it wasn’t.”
“And that you prompted those. You were 
responsible for those two acts yourself?” 
“No, I wasn’t.”
“That you invited him to participate in the 
oral sex and you took the lead in that?”
“No.”
“And that you were absolutely responsible 
in regard to the vaginal intercourse?”
“No, I wasn’t.”
“And that by that time whatever had 
happened in the scuffle with the rifle hours 
earlier, that was totally behind you both?” 
“No. Nothing had changed.”
“Nothing had changed?”
“No.”
“And, I want to suggest, that a closeness had 
existed in the hour or so preceding these acts 
of intercourse between the two of you?”
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Complainant: “No, there hadn’t.”
Defence counsel: “When you’d cuddled and kissed and, in 

effect, made up?”
Complainant: “No.”

This line of cross-examination sought to treat the earlier shooting as 
irrelevant to later events. It also sought to discount it as part of a “kiss and 
make up” routine between the complainant and the accused. A similar 
strategy was deployed in case number four. Here, defence counsel sought to 
neutralise the accused’s violence by justifying it as the product of an over 
zealous attempt to win back his estranged partner and by depicting it as 
having finished in fact and effect by the time sexual intercourse occurred. In 
his closing address to the jury defence counsel stated:

Now in this case the Crown are saying, oh because of the 
presence of a firearm and all these other things the consent, if it 
was given, was not freely given therefore it’s not a real consent.
Well let me just take you to that. The fact that there were 
problems between these two people up until the time they got 
into that bam or shed or whatever you call it, does not mean 
that there was not consent in there. You see things do happen 
like that. The fact is circumstances do change. The fact is, 
atmosphere does change. And I must say, as I listened to all the 
evidence, even the Prosecution evidence, the impression I had - 
and I would suggest it was fairly evident to all of us - was that 
there was tension all the way out there, but once they got in the 
bam or the shed, away from other people and alone, and they 
started talking, and you might think that he was sitting with his 
head on his knees and becoming despondent about realising, 
what have I done? I’ve really mucked up this time. And she 
puts her arm around him. You might think there was a whole 
change in the atmosphere or tone of the event. And if there was 
a change and he then said can we have sex? I mean it’s a 
request, in the way he puts it, and she agrees it may very well 
be a real consent because things do change. You see it might be 
less likely to be a consent, a real consent, if these were two 
strangers. You’re not as likely - you might. All kinds of strange 
things happen in human relationships. You might, if you were 
in a bam with a complete stranger, with the preceding 
circumstances, think, “oh well he’s not such a bad bloke after 
all”. You might. But I’d have to concede that’s less likely than 
in this case. You can never get away from the fact that these 
people had lived as man and wife for ten years. And I assume,

20



BEYOND “BEYOND REASONABLE DOUBT’

even though we don’t have any evidence of it, it’s not 
unreasonable to infer that they had probably had sexual 
intercourse many, many, many, many times over ten years.
Now in those circumstances, where there’s been this, as I said, 
roller coaster relationship for the last month or two, the fact of 
the preceding circumstances, the fact of the - even if you find 
that he did force her to go up there, does not necessarily mean 
that when they get in there the atmosphere doesn’t soften, that 
the tone doesn’t soften, that things don’t turn around, that she 
doesn’t start feeling sorry for him, and he doesn’t start saying,
“you know I’ve really blown it. Dad’s going to lose the truck 
and all these terrible things are going to happen. I’ve really 
mucked up, haven’t I? What am I going to do now?” And she 
isn’t saying things like, “look why don’t I drive you back down 
to the house, you might as well front up to this now.” He might 
be saying, “well you know I just can’t face it. I can’t face what 
I’ve done. I know I’ve done the wrong thing.” And he had. In 
those circumstances, I’d suggest to you, it is not so unbelievable 
that she might consent. That is believable. Certainly you could 
not be satisfied, beyond reasonable doubt, that she was not 
consenting.

The question is, why is that believable? How can the earlier violence become 
irrelevant to the later events? Why does it suddenly become inoperative? 
How is this account plausible? Its plausibility depends upon adopting the 
accused’s sexual imagining of events. Elsewhere in his closing address, 
defence counsel suggested the accused’s violence could be explained and 
understood as the act of a desperate man, a man desperate to save his 
relationship with the complainant, a man driven to desperation by her 
allegedly inconsistent behaviour towards him. He was violent, it was 
maintained, because, in his mind, he had to be. That was the only way he 
could see the complainant alone, without interference from her family. His 
violence was necessary to achieve communication with her and to generate a 
possible reconciliation. It was directed solely to that end. It was 
reconciliatory violence. Therefore, though perhaps unwise, it was 
nevertheless forgiveable, excusable, even somehow, justifiable, and so, it 
might be ignored or, at least, dealt out of the equation in considering the 
issue of the complainant’s consent to sexual intercourse.

This account reeks of the accused’s wishful thinking and wilful blindness to 
the actual consequences of his own conduct, to its impact upon the 
complainant. It reeks, as well, of his indifference to the complainant and to 
her rights and wishes. It speaks potently of his self absorption. It speaks also
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of what one commentator has called “a sexuality of possessive owning 
males”37 subsuming into itself and cancelling out the sexual autonomy of the 
one possessed.

The suggestion made in defence counsel’s closing address that the accused’s 
violence had ceased to have any operative effect at the time sexual 
intercourse occurred was an imagining because there was little, if any, 
evidentiary foundation for it. The accused did not testify to it. The accused 
did not testify at all. It was never put to the complainant in the form it 
assumed in the closing address. It was not suggested to her she had started to 
Teel sorry for the accused’, that there had been a ‘whole change in the 
atmosphere or tone of the event’ or the previous violence had ceased to 
operate upon her mind when sexual intercourse occurred. So, the jurors were 
asked to infer there was a ‘softening in the atmosphere’, a ‘softening in the 
tone’, essentially on the basis of what they might conjure up from their own 
imagining. The closest defence counsel came to putting this version of the 
sexual interaction in question to the complainant occurred as follows:

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 

Defence counsel:

“At this point in time, what is your evidence 
- that you were still scared of him, even 
though he had assured you that he wasn’t 
going to harm you or ...”
“Yes. I was still scared, yes.”
“Well, I guess what you were trying to do 
then was to make him happy, make sure that 
he didn’t get angry?”
“Yes.”
“I guess what you would be doing was 
encouraging him to think that this was 
okay?”3r
“No. I didn’t encourage him. I didn’t say 
nothing.”
“You didn’t say nothing, but if you were 
wanting to make him happy - wanting to 
ensure that he was not going to lose his 
temper, get angry with you, hurt you in

Warner, above, n 8.
Of course, in this part of the cross-examination, defence counsel is trying to lay an 
evidentiary foundation not only for the defence of consent but also for the defence of 
mistaken belief in consent. Both require the jury to discount the implications of the 
earlier violence. The latter also requires the accused to be stolidly indifferent to the 
effect of his behaviour upon the complainant and to the true nature of her feelings and 
desires.
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some way - you should have been doing 
whatever you could to make him think 
everything was fine, everything is lovely, we 
are good mates again. Wouldn’t you be 
doing something like that?”

Complainant: “No. I just didn’t react to anything.”

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant:

Defence counsel: 
Complainant:

“Now, after it [the sexual intercourse] was 
all over, I want to suggest to you that the 
accused - on the hay with his head on his 
knees?”[sic]
“I don’t remember.”
“Don’t remember. I want to suggest that you 
put your arm around him?”
“Definitely not.”
“That he started talking to you about how 
stupid he had been?”
“Well, he was getting all emotional, yes, 
about what he had done.”
“He was getting all emotional?”
“Yes.”

Defence counsel:

Complainant: 
Defence counsel:

Complainant:

“Now you didn’t want sex to happen did 
you?”
“No.”
“I want to suggest to you, not only did you 
want it to happen, but you asked him if he 
wanted to have sex again, to finish off?”
“No, I did not.”

This exchange provided a flimsy foundation for the construction that was put 
on events by defence counsel. Defence counsel was able to build that 
construction on a flimsy evidentiary foundation and, nevertheless, promote 
its believability because it was somehow innately credible, innately capable 
of resonating with the jury. This resonance resides in its appeal to common, 
though unarticulated assumptions and understandings about male and female 
sexuality and male and female relationships. Specifically, it appeals to 
accepted tradition^ about women’s susceptibility to male dominance, their 
desire to be persuaded to sexual fulfilment and their concomitant propensity 
to forgive dominance and surrender willingly to superior force.39 Flimsy

See above, n 8 for the body of literature that has documented the dominance of this 
cultural model of heterosexual sex in sexual offences law.
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evidentiary foundations are all that is necessary to give life and an 
imperative influence in rape trials to case constructions dependent upon such 
understandings.

The third prominent thread running through defence counsels’ construction 
of the accuseds’ violent conduct in all these cases was that it was not 
sufficiently violent to negate the complainants’ consent. The following 
extract from the cross-examination in case number one illustrates this 
approach:

Defence counsel: 
Complainant: 
Defence counsel: 
Complainant:

“The gun’s on the floor?” 
“Yeah.”
“So what did you do?”
“I did what he told me to do.”

Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant:

“He didn’t force your head onto his penis?” 
“No.”
“Or any part of his body?”
“No.”
“He didn’t grab your hair?”
“No.”
“Didn’t do anything of that sort with his 
hand?”
“No.”
“You’re saying are you, you complied with 
that wish out of fear that he’d pick up the 
gun and shoot you if you didn’t?”
“Yeah.”
“That’s just not so I’d suggest. I suggest that 
you voluntarily and readily and indeed of 
your own volition had oral sex with him that 
night?”
“No, I didn’t.”

Defence counsel: “So what you are saying is that you 
voluntarily did it but it was out of fear of 
what would happen if you didn’t, is that 
correct?”

Complainant: “Yeah, I was just doing what he told me to
do.”

Defence counsel: “And why was that again? Why just do what 
he tells you to do?”
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Complainant:

Defence counsel: 
Complainant: 
Defence counsel: 
Complainant:

Defence counsel:

Complainant: 
Defence counsel:

Complainant:

“Because of the position he was in and the 
position I was in, I just had to.”
“Why?”
“Because he had the gun next to the bed.” 
“Yes. And?”
“And he wanted to use it, well he made it 
clear that he would if he had to.”
“He didn’t at any stage say, ‘If you don’t do 
what I tell you and you don’t have sex with 
me I’ll shoot you’?”
“No, didn’t have to.”
“He didn’t at any stage threaten what he 
might do with the gun if you didn’t have sex 
with him?”
“No.”

Here, the implied assertion was that, in the absence of some additional 
element of force, the mere presence of the gun at the time sexual intercourse 
occurred, even given the earlier use of the weapon, was not sufficiently 
coercive to establish the non-consensual nature of the contact that occurred. 
By concentrating on the immediate circumstances and by ignoring the earlier 
shooting, defence counsel impliedly asked the jury to ignore it as well and to 
accept that the continued presence of the gun, close to the complainant and 
within reach of the accused did not constitute a sufficiently coercive 
circumstance by itself to negate consent. The implicit suggestion of the 
cross-examination was that, only immediate, explicit physical threats with a 
weapon would be genuinely coercive. Using a weapon, particularly a rifle in 
this manner is, of course, a difficult manoeuvre to accomplish whilst having 
sexual intercourse with someone. Usually an accused will put any weapon he 
has used down in order to have sexual intercourse. This has implications for 
practically all sexual-offences cases that involve the use of a weapon. It 
means that the type of construction that was brought into play in the above 
extract will generally be available to an accused and may gain acceptance 
with the jury.

The defence manipulation of evidence of violence in the ways discussed here 
is problematic for the Crown. In the majority of sexual offences trials, the 
Crown relies upon evidence of force to disprove consent. The recent 
Tasmanian study of sexual offences trials found that evidence of force was 
adduced in 82% (36) of those trials (44) where the Crown was required to 
prove the complainants’ absence of consent.40 In 33 of these cases, that

Henning, above, n 3, p 64.

25



AUSTRALIAN JOURNAL OF LAW AND SOCIETY (2000-2001) 15

evidence comprised evidence of physical violence and physical injury to the 
complainant. In 16 cases, the accused had threatened the complainants with a 
weapon.41 While such evidence was found to be a major plank in the Crown 
construction of absence of consent, it was also found to be by no means a 
secure one. For example, in seven of the 33 trials where the Crown adduced 
evidence that the complainant had been injured by the accused, there were 
complete acquittals and in seven the jury returned hung verdicts on all or 
some of the counts charged and acquittals on the remainder.42 This means 
that in 14 of the 33 cases where there was evidence of physical injury, no 
convictions were obtained. In five of the 33 trials where the Crown adduced 
evidence of violence there were full acquittals and in six the jury returned 
hung verdicts on all sexual offences charged while in a further two, there 
were acquittals on some counts and hung verdicts on the remainder.43 So, in 
13 of the 33 trials where there was evidence of violence no convictions were 
obtained. In two trials where there was evidence the accused had used a 
weapon, there were acquittals on all of the sexual offences charged. In three 
other trials hung verdicts were returned on all counts of sexual offences in 
the indictment and in one other case, the accused was acquitted on one count 
of rape and hung verdicts were returned in respect of the remaining counts44

To combat the subversion of evidence of force and violence in sexual 
offences trials, we need to “get the jury to think differently and 
unconventionally”45 about rape and consent in the context of sexual 
relations. As the current law operates, strategies that legitimate force in 
sexual interactions cannot readily be displaced by the Crown or, where the 
attempt is made, by the trial judge. For example, in case number four, the 
trial judge said in summing up to the jury,

I’d suggest that you seriously considered what seems to be 
undoubted objective facts in this case and I use that expression 
as meaning that there doesn’t seem to be much dispute that 
those facts do in fact - are facts. Firstly, that Miss B [the 
complainant] had a restraint order which required him to keep 
away, so many hundred metres away, or whatever, and Mrs. S 
[the complainant’s sister] too, they both had them. That he 
parked his car well away from the house that night, that he then 
went to the house, a distance, quite a long distance he travelled,

Henning, above, n 3, p 65.
Henning, above, n 3, pp 46-47.
Henning, above, n 3, pp 48-49.
Henning, above, n 3, p 50.
N Naffine, “A Struggle Over Meaning: A Feminist Commentary on Rape Law 
Reform” (1994) 27 The Australian and New Zealand Journal of Criminology 101.
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with a bag containing ropes, someone tells me they are tarp 
ropes, little short lengths with little loops at the end used for 
tying tarpaulins down. You might know, I don’t* know them 
myself. Anyway, a bag containing ropes, tape, knife, the gun or 
the stick, a scanner, which, I think, in his interview he said he 
had to listen to the police. Why would he be taking these going 
to that house that night? The question is for you. He cut the 
telephone. Why would he be doing that? Before he entered, 
didn’t know whether she would talk to him or not, he wanted to 
talk to her he says. Why did he cut the telephone? He smashed 
the window. He entered without consent, he tied up Mrs. S, he 
put tape over her mouth. It is a matter for you whether he forced 
Miss B to go in the car with him, but when she jumped out and 
tried to run away what did he do? He ran after her, he ran round 
that house after her and he caught up with her and he got her 
back into the car. And they got into the shed, as I understand the 
evidence, and once they got in there he locked the shed. Why?
He wanted to talk to her, why? I can’t actually remember that 
evidence but [Defence counsel] referred to that, I think, in his 
address to you. And then, finally, I just refer to the undoubted 
fact that she was injured, she had lacerations, hit that road and 
hit her head, she was hobbling, she had injured her ankle and 
she was hobbling. And yet she is consenting to sex it is said, 
once they were in that shed. And this was - why is that stick, 
gun, whatever it is, up there on the bales of hay at that time? 
Because, on his own evidence, it was up there and on her 
evidence it was up there.

So, they’re what I might describe as objective facts and are, it 
seems to me, quite substantial ones and it may well be that they 
speak very loudly to you.

In this passage the trial judge clearly suggested that the jury view the sexual 
contact between the complainant and the accused as occurring within an 
overall environment of force and threatened violence that, rationally, should 
be inimical to freely given consent. Judging by the verdict, His Honour’s 
suggestion and reading of the “undoubted objective facts” in this case did 
not “speak loudly” enough to the jury. What is required is a legal approach 
to consent that more overtly challenges constructions that render force 
compatible with consensual sex. Trial judges should also be enabled to give 
directions that might be considered inappropriate under the current law and 
that explicitly confront such models head on.
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With these considerations in mind, statutory reforms modelled on the 
Victorian Crimes Act 1958, ss 36 and 37, are currently being considered by 
the Tasmanian Government. In conformity with the Victorian Act, the 
proposed Tasmanian Bill, the Criminal Code Amendment Bill 1999, 
(Version 2) defines consent as “free agreement”.46 In addition, it requires 
trial judges to direct juries that the complainant is not to be regarded as 
having consented just because s/he did not do or say anything to indicate 
non-consent or because s/he did not protest or physically resist or did not 
sustain physical injury.47 It then goes further and mandates trial judges to 
direct juries that the fact that the complainant did not do or say anything to 
indicate that she or he was consenting is normally enough to indicate that she 
or he did not consent48 These reforms potentially enable a subtle but 
significant shift in the conceptualisation of consent in sexual offences law. 
They do this by introducing into that law notions of positive and mutual 
participation by sexual partners in communicating agreement to sexual 
contact and by combating other potentially misleading notions about the 
circumstances when consent might otherwise be presumed to exist.49

At the present time, there is no definition of consent as a concept in any 
Australian statutory regime other than those of the Northern Territory and 
Victoria.50 For example, s 2A(1) of the Tasmanian Criminal Code simply 
states that a reference to consent in the Code is a reference to consent freely 
given by a rational and sober person so situated as to be able to form a 
rational opinion upon the matter to which consent is given. It then provides a

Criminal Code Amendment Bill 1999 (Tas), s 4(a). The only other Australian 
statutory regime to contain this definition is the Northern Territory Criminal Code, s 
192.
Criminal Code Amendment Bill 1999 (Tas), s 4(g). This provision is similar to though 
not identical with the Crimes Act 1958 (Vic), s 37(b). The Northern Territory 
Criminal Code makes similar provision in S.192A with regard to lack of physical 
injury and failure to protest and physically resist. Both the New South Wales Crimes 
Act 1900\ s 61R(2)(d) and the ACT Crimes Act 1900\ s 92P(2) provide that a person 
who does not offer physical resistance to sexual intercourse is not for that reason 
alone to be regarded as having consented. However, only the proposed Tasmanian 
reforms provide that a person is not to be regarded as having consented just because 
she or he did not do or say anything to indicate absence of consent.
Criminal Code Amendment Bill 1999 (Tas), s 4(g). This provision is modelled on the 
Crimes Act 1958(y\c), s 37(a).
For comment on the aspirations behind the Victorian legislation see, McSherry, 
above, n 34, p 373; Naffine, above, n 45; D Brereton, “’Real Rape’ Law Reform and 
the Role of Research: The Evolution of the Victorian Crimes (Rape) Act 199T (1994) 
27 The Australian and New Zealand Journal of Criminology 74; S Egger, “An 
Examination of Feminist Contributions to Law Reform” (1994) 27 The Australian and 
New Zealand Journal of Criminology 95.
Crimes Act 1958 (Vic), s 36; Criminal Code (NT), s 192(1).
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non-exhaustive list of circumstances where consent is freely given. Basically 
the same approach is found in the Queensland and Western Australian 
Criminal Codes51 and with minor differences in the South Australian, 
Australian Capital Territory and New South Wales legislation.52 By defining 
consent as “free agreement” the Tasmanian reform aims to alter perceptions 
about what constitutes real consent in the context of sexual relations and 
about the role of force in that context.53 It aims to incorporate elements of 
mutuality into the concept of consent and to make it unambiguously clear 
that consent is not some diluted concept consistent with reluctant or resigned 
acquiescence.54 The phrase, “free agreement” emphasises consent involves 
something more than mere submission, or a failure to resist or a grudging 
and tearful giving in. Arguably, force and free agreement are mutually 
exclusive concepts. The problem with the undefined term, ‘consent’, is that 
it seems to retain tenaciously a residual component of submission, of giving 
in to the wishes of another, of surrender. The term, “free agreement” 
contains no such connotations. In contrast, it suggests an equal meeting of 
minds. It may, therefore, help to oust the notion that force can have a 
legitimate role in sexual encounters.

Lack of Resistance, Insufficient Resistance, Passivity, and Lack of Response as 
Evidence of Consent

The complainant’s behaviour during an alleged sexual assault is generally of 
central interest in sexual-offences trials. Given the burden of proof that rests 
with the Crown in relation to the issues of consent and mistaken belief in 
consent and also given the fact that consent is presumed to exist until its 
absence is proved beyond reasonable doubt, in the majority of cases it is 
incumbent upon the Crown to establish that the complainant sufficiently 
manifested her lack of consent to the accused. Failure to do so will usually 
mean that the Crown will not discharge its duty to negative consent to the 
requisite standard, or, alternatively, that the defence of mistaken belief in 
consent will inevitably apply.

The focus of the jury inquiry in this context is on the complainant’s refusal 
of consent. It is not, as it would be in a civil action involving a disputed 
agreement, upon evidence that establishes the presence of mutual agreement.

Criminal Code 1899 (Qd), s 347, Criminal Code (WA), s 319.
Crimes Act 1900 (NSW), s 61R; Crimes Act 1900 (ACT), s 92P; Criminal Law 
Consolidation Act 1935 (SA), s 48. For a summary of the different Australian 
statutory regimes’ approach to consent see Model Criminal Code Officers Committee 
of the Standing Committee of Attorney’s General, above, n 12, pp 39-41.
In this regard, see commentaries referred above, n 49.
Above, n 49.
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This means the Crown must show the complainant behaved in a manner that 
would commonly be accepted as inconsistent with consent, and, in 
particular, her behaviour unambiguously conveyed her non-consent, her 
dissent to the accused.

The reverse is true as far as the defence case is concerned. Research has 
shown a common feature of defence strategies is to represent the 
complainant’s behaviour as inconsistent with absence of consent or genuine 
victim-hood.55 The same research has also shown there is a commonly held 
belief that genuine victims engage in sustained resistance, even to the point 
where they suffer injuries in the process. Accordingly, silence, passivity or 
non-resistance on the part of the complainant during the assault may be 
interpreted by the trier of fact as evidencing agreement. In contrast, in the 
context of commercial agreements, silence or non-responsive behaviour 
cannot be interpreted as consent. Commercial law requires that consent be 
actual and its existence be substantiated by overt expressions of agreement.56

This aspect of the process of proof is also particularly problematic because 
almost any evidence that the Crown adduces to rebut the primary 
presumption of consent is susceptible to reconstruction by the defence as 
consistent with consent.57 Further, in constructing apparently non-consenting 
behaviour as consistent with consent the defence may call in aid often ill- 
founded assumptions concerning women’s sexual conduct and the behaviour 
of genuine sexual-assault victims. For example, evidence the complainant 
physically resisted the accused or verbally rejected sexual contact, can be 
reinterpreted as evidence that she simply desired more vigorous persuasion, 
that she was “playing hard to get”, that she was not resisting hard enough to 
manifest genuine refusal.

The impact of complainants’ conduct during sexual assaults upon trial 
outcomes, was examined in the recent study of Tasmanian sexual offences 
trials. It was found that in 69% of trials, complainants were cross-examined 
about their alleged failure to resist or about the low level of their resistance. 
In a little less than half of these cases (45%), the accused were convicted of 
some or all of the sexual offences tried. In 23% of these cases, the accused 
were acquitted on all counts. In 27%, the jury returned hung verdicts on all 
counts and in one trial the accused was acquitted of one count of rape but the 
jury failed to reach a verdict on four remaining counts.

McSherry, above, n 8; Waye, above, n 6; Bronitt, above, n 6; Jamieson, above, n 8.
56 Waye, above, n 6.
57 Jamieson, above, n 6, p 68.
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In one other case, where the accused was charged with two counts of having 
attempted to rape his 15 year old sister-in-law, the defence successfully 
made a no case submission on the basis the jury could not reasonably have 
been satisfied the accused knew or realised she was not consenting to sexual 
intercourse. This submission was based on the complainant’s alleged failure 
to object or to manifest adequate objection to the accused’s sexual advances.

In all four cases examined for the present analysis, the defence resorted to 
this tactic to discredit the complainants, to suggest they had consented to 
sexual intercourse and to suggest their behaviour provided a foundation for 
the defence of mistaken belief in consent. This process is illustrated by the 
following extracts from the cross-examinations of the complainants in case 
numbers two, three and four. They all follow the same pattern: no matter 
how often the complainant said, “no”, no matter what resistance she offered, 
no matter how hopeless her position and no matter how much force had been 
applied to her, her failure to resist to the utmost and to keep on resisting was 
constructed as capable of conveying ambiguous signals to the accused as 
well as to the jury.

Extract from case number two

Defence counsel:

Complainant:

Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant:

“Well, could you tell us, while [the first 
accused] was having sex with you, what did 
you do to indicate that you were not 
consenting?”
“I was trying to push him off. I was saying, 
‘No, I didn’t want him to do it.’”
“Okay. Well I take it that you scratched his 
face did you?’
“No.”
“That you punched him in the face?”
“I was trying to push him off.”
“Right. Scratch his back?”
“No.”
“I take it that you were screaming out ‘help 
me, save me’?”
“I was crying.”
“Were you screaming, yelling for help?”
“It wasn’t much use yelling for help.”
“I’m sorry, were you screaming for help?” 
“No.”
“Thank you. So you didn’t scratch him?” 
“No.”
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Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

“Bite him?”
“No.”
“Punch him?”
“No.”
“Scream?”
“I could have screamed, but -“ 
“You could have done”

Extract from case number three

Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant:

“...as I understand your evidence, [the 
accused] put his, was standing behind you, is 
that right?”
“Yes.”
“And just put his hands round your waist?” 
“Yes.”
“And you I take it, what, you pulled away 
immediately?”
“No.”
“You didn’t?”
“No/’
“Did you take his hand and say, ‘Don’t do 
that’?”
“No.”

Defence counsel:

Complainant: 

Defence counsel: 

Complainant:

“So he stood there behind you with his arms 
around your waist for roughly five 
minutes?”
“No. Not, about, maybe three minutes or 
something.”
“For about three minutes. OK And in that 
time you made no protest?”
“Not until, then, when I just moved away.”

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant:

“Well here’s somebody, I mean you didn’t 
want his arms around you did you?”
“No.”
“Why didn’t you say, ‘Look, I’m going 
home. I don’t need any of this.’?”
“Cause I didn’t.”
“I know you didn’t, but why didn’t you?”
“I don’t know. Cause I didn’t.”
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Defence counsel:

Complainant:

Defence counsel:

Complainant: 
Defence counsel:

Complainant:

“Why didn’t you say, ‘Look take your arms 
from around me. I don’t want your 
attention’?”
“He could have, when I told him that I 
didn’t like him, that I liked T [her boyfriend] 
and everything. He could have took that for 
an answer.”
“He could have done, but why didn’t you 
say, T don’t want that. Take your arms 
away.’?”
“Cause I didn’t.”
“Well, I want to suggest to you, Miss M, the 
reason you didn’t any of those things was 
because you were welcoming [the 
accused’s] attention at that point of time?” 
“No.”

Subsequently, in the cross-examination of this complainant about the actual 
commission of the offences, the following exchange occurred:

Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant:

Defence counsel:

Complainant:

“What happened next?”
“I tried to get away.”
“Tried to get away?”
“Walk away.”
“And what happened?”
“He then pushes me in between the red and 
the white car.”
“With your jeans at all times halfway down 
your thighs?”
“Yes.”

Defence counsel:

Complainant: 
Defence counsel:: 
Complainant: 
Defence counsel: 
Complainant:

“At that point of time you say you are going 
to go and yell for M*** [the complainant’s 
friend]?”
“Yes.”
“You start to move off towards M***?”
“No, I turn round to yell out to her.”
“Right. What did he do?”
“He grabbed me from behind and started to 
strangle me.”
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Defence counsel:

Complainant: 

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant:

Defence counsel:

“And then you blacked out in some way and 
the next thing you know, you’re on your 
knees?”
“Yes.”

“Okay. You were grabbed around the neck. 
You passed out. You ended up on your 
knees?”
“Yes.”
“You were then rolled over and you were 
raped?”
“Yes.”
“And after you were vaginally raped, there 
was an attempted anal rape?”
“Yes.”
“And there was an attempt, and there was a 
further vaginal rape?”
“Yes.”
“Right. Whilst you were on the ground 
being vaginally raped, twice, and an attempt 
being made to, perhaps if we just take the 
first time. You’re on the ground, you’ve 
been rolled over, he’s on top of you, your 
jeans are still on aren’t they?”
“Yes.”
“He’s having vaginal intercourse with you. 
Did you punch him?”
“No.”
“Did you kick him?”
“No.”
“Did you bite him?”
“No.”
“Scratch him?”
“No.”
“Scream out, “M***” [the complainant’s 
friend]?”
“No.”

“...you must have realised having regard to 
the fact that he has pulled your jeans 
halfway down your thighs and pushed you 
up between two cars, that he’s intending to
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Complainant: 
Defence counsel: 
Complainant: 
Defence counsel

Complainant: 
Trial Judge: 
Complainant: 
Defence counsel: 
Complainant:

Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel: 
Complainant: 
Defence counsel:

Complainant:

have sexual intercourse or some form of 
sexual contact with you?”
“Yeah, I thought - yeah.”
“Did you think that?”
“No.”
“That’s probably what he wanted? Or did 
you think he was just wanting to talk?” 
“Yes.”
“What did you anticipate would happen?”
“I thought I’d be able to handle myself.”
“So, you handled yourself -‘
“He should have, he was a friend, he should 
have taken ‘no’ for an answer.”
“Well, he wouldn’t take ‘no’ for an answer 
when he removed your jeans or pulled them 
down to your thighs, would he?”
“No.”
“He wouldn’t take ‘no’ for an answer when 
he pushed you over backwards between two 
cars?”
“No.”
“You must have thought this man 
“I thought that I would be able 
“This man is going to try and sexually attack 
me. Didn’t you think that?”
“I thought I was able to handle myself.”

Extract from case number four

Defence counsel: “Didn’t react at all?”
Complainant: “That’s right.”
Defence counsel: “Well you didn’t say ‘no’?”
Complainant: “That’s right.”
Defence counsel: “And you didn’t scratch him?’
Complainant: “No.”
Defence counsel: “Bite him?”
Complainant: “No.”
Defence counsel: “Kick him?”
Complainant: “No.”
Defence counsel: “Or ask him to stop?”
Complainant: “That’s right.”
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Defence counsel:

Complainant: 
Defence counsel:

Complainant: 
Defence counsel:

Complainant:

“So, there in the darkness on that - on those 
- it was on those bales of hay, wasn’t it? 
I’ve got that right?”
“Yes.”
“On those bales of hay, you just allowed it 
to happen?”
“Yes, I just laid there, yeah.”
“But you did nothing to indicate to him that 
you were not consenting? You did not say, 
‘I don’t want to do this. I would prefer not 
to. Can we go home first?’ Anything to 
indicate to him that you were not 
consenting?”
“No, I wasn’t game to, no.”

Of course, in all these cases the complainants had made a determined effort 
to convey to the accused their objection to sexual contact. As was most 
clearly demonstrated by the cross-examination in case number three, this 
was not sufficient to prevent the accused from pursuing their desires. They 
were either indifferent to the complainants’ expressed wishes or not prepared 
to accede to the possibility they did not really consent. For example, in case 
number two from which the first extract above is taken, the complainant had 
resisted the accuseds’ attempts to remove her from the car. She had struggled 
and kicked one of them. She had attempted to crawl into the driver’s seat, 
clung to the steering wheel to prevent one accused from taking her from the 
vehicle and tried to persuade the driver to drive her away. Her own account 
of her conduct was corroborated by the testimony of the driver of the car 
who decamped before the sexual offences were committed. In the case from 
which the third extract above is taken, (case number four), the complainant 
had made a determined effort to escape the accused, even to the point of 
injuring herself by jumping from a moving motor vehicle and attempting to 
arouse the attention of, and get help from, people in a nearby house. Yet, 
because the complainants’ resistance in these cases was either exhausted or 
driven to a stand-still by the time the sexual offences occurred, the accused 
were able to portray the final absence of resistance as potentially manifesting 
consent. It is surely incongruous in such cases to suggest that complainants’ 
compliance or lack of resistance might reasonably be interpreted by the 
accused as signalling her consent. For example, in case number four, the 
complainant’s compliance is most logically ascribable to the history of her 
relationship with the accused, to the existence of the court restraint order, to 
the accused’s manner of gaining entry to her house, to the tying up of her 
sister, to her abduction at gun point, to her earlier failed attempt to escape 
and to the presence of a gun, which were all of a piece.
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A particularly invidious element of this approach is that, implicitly, it relies 
upon the notion complainants’ refusal of consent, whether communicated 
verbally or by physical resistance, may be regarded as deceptive and, 
therefore, discounted or ignored. According, to this approach, complainants’ 
“no” may still evidently not be regarded as “no”. It may simply be treated as 
justifying the application of further pressure. Unfortunately, it is a view that 
may also be subscribed to by trial judges. For example, in another case 
examined for the original study, where defence counsel submitted with 
respect to a charge of attempted rape that the accused had no case to answer 
because the complainant had not adequately conveyed her refusal of consent 
to the accused, the trial judge, in explaining his decision to up-hold the 
submission said:

There is no evidence at all that while he was trying to have 
intercourse with her, she said or did anything other than kicking 
to stop him, to indicate that she didn’t want him to do what he 
was obviously intending to do. [Crown counsel’s] submission 
was that, nevertheless, it would still be open to a reasonable 
jury to be satisfied beyond reasonable doubt that by her inaction 
and inertia generally he knew or must have known or adverted 
to the possibility that what he was doing was without her 
consent. Now I accept that that’s a possibility that may be 
possibly so, but I cannot accept that a jury could reasonably 
conclude beyond reasonable doubt of that (sic).58

Mutually negotiated sex plays no part in the construction of consent 
contained in any of these cases. The responsibility for communication is all 
one way. It rests solely with the complainant. If her communication happens 
to be a rejection of sexual contact, that rejection can legitimately be rejected, 
disbelieved, or treated as insufficiently communicative by the accused. The 
accused appears to bear no responsibility for ascertaining or verifying with 
any degree of precision what precisely are the complainant’s desires. He 
remains entitled to assume she is consenting until she beats him to a 
standstill. The approach deployed in the cases discussed here suggests 
nothing less will do.

This approach is permitted and legitimated by the current law of sexual 
offences because in that law “the concept of consent applies in the 
negative”.59 This means “the law looks for manifest dissent rather than

Case number 41 in the original study.
The Hon Justice E W Thomas, above, n 16.
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positive assent”.60 The result is that concepts of mutuality and reciprocity 
between sexual partners do not play any meaningful role in the current 
criminal law relating to sexual offences. The present law mirrors the 
matchlessly memorable words of Harry Flashman, the unreconstructed bully 
and coward of Tom Brown's Schooldays and anti-hero of George 
MacDonald Fraser’s Flashman series of novels who had no objection to 
women also enjoying sex as long as they understood that “it is my pleasure 
that counts”.61

In the cases discussed here, the complainants’ wishes, desires and enjoyment 
were equally a matter of indifference to the accused. In case number two, for 
example, the facts attested to by the complainant and corroborated by two 
other witnesses, the driver of the motor vehicle in which she was abducted 
and another passenger, show that consideration for the complainant’s desires 
did not enter into the equation for the accused. They were determined to 
have sex regardless of her wishes. In his judgment, in the earlier appeal 
involved in this case, Zeeman J, with whom the other Court of Criminal 
Appeal judges agreed, described their behaviour as follows:

The overall picture painted by the evidence was that each of the 
appellants was minded to have intercourse with the 
complainant, whether or not she was minded to consent, which 
intentions were conveyed by them in explicit, crude and 
offensive terms and that each subjected her to acts of physical 
violence which could only have been calculated to break down 
her resistance and have her comply with their demands out of 
fear.62

Their indifference to the complainant, in fact, amounted to contempt. The 
same comment may be made of the accused in the other three cases. Their 
contempt was manifested by their use of guns, their subjection of others to 
violence in the course of their attacks upon the complainants, by unassailable 
evidence of strangulation, by evidence of complainants’ determined 
resistance, by substantiated evidence of levels of violence and intimidation 
that is the stuff of our worst nightmares. Yet, still, the accused could assert 
the complainants had consented or they mistakenly believed the 
complainants had consented and still juries could give credence to that 
assertion. Given the level of proof in all these cases, it is deeply troubling the 
juries had difficulty in reaching guilty verdicts.

60

61

62

The Hon Justice E W Thomas, above, n 16.
G M Fraser, Royal Flash, Pan Books, London, 1970, p 25.
RoughleyandOrs vR( 1995) 5 Tas R 8 at 28.
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A legal regime that permits this to happen is fundamentally inadequate. It 
fails to recognise and adequately protect the rights of women. As Lynne 
Jamieson says, “it bolsters macho male masculinity at the expense of all 
women”63 and shows that “exploitative sex in which men sexually use 
women with little regard for their feelings or pleasure is not, unfortunately, 
an anachronistic phenomenon.”64

The Victorian Crimes Act 1958’ ss 36 and 37 and the reforms contained in 
the Criminal Code Amendment Bill 1999 (Tas) (Version 2), aim to 
ameliorate this problem by shifting the focus of jury inquiries concerning 
consent. That shift involves focusing attention away from absence of consent 
as evidenced by clearly conveyed dissent and focusing instead upon the 
existence of mutually communicated agreement. By defining consent to 
mean “free agreement” and by mandating trial judges to direct juries that the 
fact the complainant did not do or say anything to indicate agreement is 
normally enough to indicate there was no agreement, the reforms create what 
has been termed a “communication standard”65 in sexual relations. They 
require agreement to sexual contact to be affirmatively communicated by 
words or conduct. Their consequence is that an accused cannot assume 
consent exists unless it has been positively communicated. The question for 
the jury becomes, was there a communicated agreement? The onus rests 
upon the Crown to show beyond reasonable doubt there was no affirmatively 
communicated agreement. The doubt the jury need to entertain in order to 
acquit the accused is a doubt that agreement had not been positively 
communicated.

As His Honour, Justice E W Thomas has pointed out, these reforms achieve 
more than a mere semantic change in the law. His Honour stated:

A change along these lines would not be merely semantic. It 
would reflect a shift in emphasis from bare or negative consent 
to mutuality and more directly focus the jury’s attention on that 
issue. Moreover, it would enable the Judge to direct the jury in 
terms which would be inappropriate at present.66

The jury is no longer looking for proof of refusal of a presumed consent, but 
for evidence agreement was not positively communicated. To understand the

Jamieson, above, n 8, p 68.
Jamieson, above, n 8, p 68.
McSherry, above, n 34; The Hon Justice E W Thomas, above, n 16.
The Hon Justice E W Thomas, above, n 16.
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implications of this change one need only consider how evidence that the 
complainant had remained passive or did not physically resist would be 
constructed under the proposed reform. It could not be used, as it currently 
is, to provide an evidentiary foundation for proof of consent as constituted 
by absence of dissent. Instead, a complainant’s passivity would constitute 
evidence consent had not been affirmatively communicated, and it would, 
therefore, support the inference the required free agreement did not exist. 
Since it is not dissent but absence of positively communicated agreement 
that is in issue, defence cross-examination of a complainant which shows she 
did nothing to indicate lack of agreement, that she did not resist or fight, that 
she remained passive and non-communicative, would, miss the point. It 
would not assist the defence case. It would, in fact, help prove the Crown 
case.

There are already encouraging signs that the Victorian reforms are having a 
positive impact on trials in that jurisdiction. A detailed evaluation of the 
reforms undertaken for Victorian Department of Justice found thirty percent 
of barristers agreed the reforms had made a difference to the way they ran 
cases.67 In addition, prosecution barristers described the reforms as 
bolstering a lack of consent case and making it easier to prove lack of 
consent.68 As a result, the Crown has altered its prosecutorial practice and 
now prosecutes a broader range of cases than it did prior to the enactment of 
the reforms.69

Legislation with similar aims has also been enacted in the Northern 
Territory,70 the Australian Capital Territory71 and in New Zealand.72 The 
Model Criminal Code Officers Committee in its recommendations for an 
Australia wide applicable model criminal code, has also recommended 
similar provisions be contained in the Model Code. The legislative 
provisions in the Australian Capital Territory, the Northern Territory and 
New Zealand and those recommended for the Model Code provide only that 
the fact the complainant did not protest or offer physical resistance does not, 
by itself, constitute consent. There is no requirement that trial judges direct 
juries to the fact the complainant did not do or say anything to indicate free 
agreement is normally enough to show there was no free agreement.

M Heenan and H McKelvie, The Crimes (Rape) Act 1991: An Evaluation Report, 
Attorney-General Legislation and Policy Branch Department of Justice, Melbourne, 
1997, p 308.
Heenan and McKelvie, above, n 67, p 309.
Heenan and McKelvie, above, n 67, p 309.
Criminal Code 1993 {NT), s 192A.
Crimes Act 1900 (ACT), s 92P.
Crimes Act 1961 (New Zealand), s 128A(2).
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Accordingly, the Northern Territory, the Australian Capital Territory and 
New Zealand legislation and the provisions recommended for the Model 
Criminal Code do not promote the notion of mutuality and communicated 
agreement in sexual relations to the same extent as the Victorian legislation 
and the proposed Tasmanian reforms. In this regard, His Honour Justice EW 
Thomas said of the New Zealand legislation, “the issue is not redirected 
from a negation of consent to the more positive concept of mutuality”.73 
Accordingly, His Honour considered legislative reform along the lines of the 
Victorian model is to be preferred.74

To date, the proposed Tasmanian reforms have not met with whole hearted 
acceptance. They are opposed by members of both the Tasmanian Bar 
Association and the Tasmanian Law Society and by some Supreme Court 
Judges. The basis of the opposition appears to be they are unnecessary, that 
the current law relating to sexual offences is adequate.75 It is hoped that this 
paper has done something to show this is an overly optimistic and overly 
sanguine view of the present law. It is hoped it has shown that Mr Justice 
Wright’s concerns about jury decisions in cases of serious sexual assaults are 
not without foundation, there are good reasons for concluding juries do make 
wrong decisions in such cases, they do so in cases that should pose few 
decision making difficulties, those wrong decisions fly in the face of cogent 
Crown evidence, they exhibit internal inconsistencies and contributing to 
their occurrence are questionable and inappropriate conceptions about what 
constitutes consensual heterosexual sex. It is also hoped this paper has 
shown change in the current law is not only desirable but possible. While 
those of us engaged in the law reform debate do not hope for miracles from 
the law, we do acknowledge its educative and symbolic power. The 
proposed reforms to the Tasmanian law of consent can provide a new 
normative approach to sexual crimes. They can provide the basis for 
challenging the traditional coercive/passive model of consensual sex and 
replace it with one based on recognition of the mutual and equal rights and 
responsibilities of sexual partners. They can constrain the opportunities for 
perpetrators to construct violence and force as consistent with consensual 
sex and they can entrench the non-acceptability of the “‘no’ means anything 
I want it to mean” approach to sexual relations, and, indeed, of any approach 
that entails disinterest in, indifference to or disrespect for the desires and 
pleasures of another.

The Hon Justice E W Thomas, above, n 16.
The Hon Justice E W Thomas, above, n 16.
The author has not had the benefit of seeing the comments made on the Bill by the 
Bar Association and Law Society, but has been informed of the general tenor of those 
comments by officers of the Justice Department of Tasmania to whom they were 
provided.
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