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One of the central principles of traditional liberal constitutionalism is that of 
government neutrality. This principle, as it is commonly understood, 
enshrines the idea that governments, being bound by the rule of law, ought 
to be impartial; that is, they ought to treat all their subjects equally, 
regardless of race, colour, sex, gender, religion, etc. Perhaps the most 
widely known example of this principle being enshrined in a state’s 
constitutional law is the ‘equal protection’ clause contained in the 
Fourteenth Amendment to the United States (‘US’) Constitution, which 
provides that no state shall ‘deny to any person within its jurisdiction the 
equal protection of the laws.’

In this essay, I examine the principle of government neutrality and, in 
particular, its traditional interpretation and application by philosophers and 
judges within the classical liberal tradition. I argue that the principle is 
frequently unsatisfactorily interpreted and applied in important respects, 
sometimes giving rise to unjust results. In basic terms, the problem arises 
from the principle’s inability to accommodate the impact on individual 
rights and freedoms of entrenched institutional and social power structures. 
As a result, government neutrality simply fails to be neutral. Government 
bodies, by focussing their efforts on treating subjects with neutrality in each 
individual case, actually perpetuate pre-existing institutional biases.

My discussion of this topic is divided into six sections. In Parts I and 
II of this paper, I outline what I take to be two central components of 
traditional liberal conceptions of government neutrality, drawing on the 
approaches taken by Aristotle, Herbert Wechsler and John Locke. In Part 
III, I provide an illustration of how these two aspects of liberal neutrality 
have been employed in the work of liberal writers. In this context, I discuss 
the structure of arguments about gender equality which feature in the 
writings of Mary Wollstonecrafit and John Stuart Mill.
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In Part IV, I introduce a major philosophical problem with the 
approach to government neutrality described in the first three sections. In 
this context, I utilise recent work on the unacknowledged power structures 
which underpin traditional intellectual discourses; in particular, I draw on 
Jean-Fran9ois Lyotard’s work on the differend. In Part V, I give an 
illustration of how the philosophical problem encountered in Part IV is 
perpetuated in modem judicial practice, by discussing two decisions 
concerning the First Amendment to the US Constitution. Finally, in Part VI, 
I suggest an alternative model for future government practice, which 
involves reinterpreting government neutrality to address the shortcomings 
identified in Parts IV and V.

i.

The intellectual genealogy of the ideal of government neutrality can be 
traced back to ancient times. Aristotle, for example, subscribed in his 
Politics to a version of the principle clearly related to that which many 
Western citizens take for granted today. Aristotle argued that, whereas, for 
democrats, ‘justice is held to be equality ... it is, but for equals and not for 
all.’1 Similarly, according to oligarchs, ‘inequality is held to be just and is 
indeed, but for unequals and not for all.’* 2 In these statements (and others 
made by Aristotle, in both the Politics and the Ethics), one can easily 
discern the modem principle, embodied in the common law doctrine of 
stare decisis, that like cases should be treated similarly by the courts and 
unlike cases dissimilarly. Insofar as parties are similarly situated, justice, on 
Aristotle’s model, consists in taking a uniform or impartial position in 
relation to their rights and obligations.

In a famous and influential lecture,3 given in 1959, Herbert 
Wechsler espoused a principle of legal interpretation very similar to that 
which is implicit in Aristotle’s writings. On that occasion, Wechsler argued 
that the US Supreme Court, when engaging in constitutional interpretation, 
ought to apply what he referred to as ‘neutral principles’. According to 
Mark V Tushnet, Wechsler’s approach

characterises neutrality as judicial indifference as to who the winner 
is. For Wechsler, such indifference was a matter of judicial 
willingness to apply the present case’s rule in the next case as well, 
regardless whether the beneficiary in the later case was less 
attractive than the original winner in ways not made relevant by the

Aristotle, Politics (Cames Lord trans, 1984) 97 (Bk III, Ch 9).
Ibid.
Herbert Wechsler, ‘Toward Neutral Principles of Constitutional Law’ 
(1959) 73 Harvard Law Review 1.
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rule itself.4

Wechsler demands that, in order to ensure judicial neutrality, whatever 
reasons are cited by judges to justify their decisions must be stated in terms 
of general rules, which are capable of being uniformly applied in future 
cases. In this sense, Wechsler echoes Aristotle’s definition of law as 
‘intellect without appetite.’5 For both these theorists, the law must be 
capable of general application; it must not be arbitrary. Whatever principles 
are decided upon must be applied equally rigorously in all cases. Wechsler 
readily admits that the courts ought to focus on deciding only the particular 
case before them.6 However, he qualifies this by counselling the judges to 
be sure to decide ‘on grounds of adequate neutrality, tested not only by the 
instant application, but by others that the principles imply.’7 In this sense, it 
is, for Wechsler, an essential part of the process of decision-making for 
judges to consider the possibility of future cases to which they may be 
called to apply the principles they espouse in the present case. With this in 
mind, Wechsler describes neutral principles as ‘standards that transcend the 
case at hand.’8

Wechsler’s views on the duty of judges to rely on neutral principles 
led him to criticise certain decisions which had been made by the US 
Supreme Court. In particular, he disapproved of the decisions in several of 
the so-called ‘civil rights cases’, dealt with by the Court in the 1940s and 
50s. Although Wechsler expresses considerable agreement with the moral 
desirability of the results effected by these decisions,9 10 11 he considers them to 
fail his requirement that the courts found their judgements on reasoned 
principles, which can be applied impartially in future cases.

In Smith v Allwright,'0 for example, the Supreme Court decided, in 
effect, that since primary contests are an integral part of the US presidential 
election process, political parties are unable to exclude people of a certain 
race from voting in that party’s primaries. As Wechsler notes,11 this 
translates into a prohibition of party organization along racial lines, at least 
in respect of parties that have become significant players in the US political 
landscape. However, Wechsler contends that,12 although this result may be

4 Mark V Tushnet, ‘Following the Rules Laid Down’ (1983) 96 Harvard Law 
Review 781, 805.

5 Aristotle, above n 1, 114 (Bk III, Ch 16).
6 Wechsler, above n 3, 15.
7 Ibid.
8 Ibid 17.
9 Ibid 26-7.
10 321 US 649 (1944) (‘Smith’).
11 Wechsler, above n 3, 29.

Ibid.12
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eminently desirable, it is hard to discover, in the Court’s judgement, any 
reasoned development of legal principle on which it might be said to rest. 
For instance, the original Supreme Court decision, in United States v 
Classic,'' that primaries were judiciable as part of the electoral process, 
concerned a person who was already a member of the relevant party, but 
whose vote was nevertheless excluded. It did not touch the freedom of 
parties to select their members; yet, in Smith, it was cited as authority for 
the Court’s circumscription of that very freedom, which had earlier been 
guaranteed by other decisions of the Court.* 14

Again, in Brown v Board of Education,15 the Supreme Court 
departed from its earlier principle, inaugurated in Plessy v Ferguson,16 that 
the provision of ‘separate but equal’ public facilities for black Americans 
did not contravene the Fourteenth Amendment. The decision in Brown was 
justified by the Court on the ground that segregated public schooling is a 
fundamentally unequal arrangement; as such, it was concluded, all such 
schemes would be unconstitutional.17 However, Wechsler contends that the 
Court provided little justification for making such a sweeping 
determination, rather than simply holding that the ‘separate but equal’ 
criterion had not been adhered to in the case at hand.18 As a result, its 
decision resembles an ad hoc determination, based on the judges’ personal 
sociological and moral convictions, rather than a reasoned attempt to 
develop the law through the use of neutral principles.

I would argue that the ‘neutral principles’ approach to dispute 
resolution, as advocated by Wechsler, stands as an implicit cornerstone of 
both traditional liberal legal theory and modem Western legal practice. 
Liberal jurisprudence, drawing on the Aristotelian tradition and situating 
itself within the conceptual framework of modernity, consistently 
emphasises the importance of reason in determining the proper aims and 
methods of government. Likewise, in many modem legal systems, the 
traditional belief in reason as a means of striving for objective tmth is 
reflected in the emphasis placed on the use of precedent to decide litigation. 
By regarding past decisions as establishing general principles, which can 
only be departed from for cogent reasons, the judiciary implicitly affirms its 
faith in the discovery of tmth through human progress; the judge’s role is 
portrayed as that of striving to discover what reason dictates as the content 
of law.

u 313 US 299 (1941).
14 See, eg, Grovey v Townsend 295 US 45 (1935).
15 347 US 483 (1954) {'Brown').
16 163 US 537 (1896).
17 Wechsler, above n 3, 32.
18 Ibid 32—4.
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ii.

The ‘neutral principles’ approach to judicial decision-making, as described 
in the previous section, might well seem self-evident to the citizens of 
modem Western democracies. However, one doubts that they would 
recognise the conclusions that Aristotle reaches, based on his version of this 
approach. For, although Aristotle believed that ‘equals’ ought to be equally 
treated, he disagreed with the view that ‘if [people] are equal in a certain 
thing, such as freedom, they are equal generally.’19 For Aristotle, there are 
some who, though equal in birth to all their kin, are nevertheless superior 
‘in virtue and political capacity’; such people ‘can no longer be regarded as 
part of the city’, as it would be ridiculous to subject them the same laws as 
every other person.20 It would seem that, for Aristotle, legal disputes 
involving such superior individuals could justifiably be decided differently 
from disputes involving ordinary humans. In other words, Aristotle argues 
that one of the general principles which judges should seek to apply in their 
decisions is that individuals of transcendent capacity are above the law.

In making the above argument, Aristotle presupposes the same 
basic method of reasoned decision-making which underpins modem 
Western legal systems, by virtue of their classical liberal foundations. 
Despite this, however, he reaches a conclusion that most Western litigants 
would surely find shocking, were it suggested to them in a court of law. The 
reason for this divergence is not far to seek. Clearly, the interpretive crux of 
the ‘neutral principles’ approach, which Aristotle and our litigants share, 
lies in determining what the substantive content of the overarching 
principles applied by judges and law-makers ought to be. In other words, as 
Ann C Scales puts it, ‘in order to apply a rule neutrally in future cases, one 
must discern ... what the [relevant] differences and similarities [between 
the parties] are.’21

By way of illustration, it is evident that a principle of adjudication 
very like that professed by Aristotle and Wechsler is reflected in the work 
of John Locke. By contrast to Aristotle, however, Locke clearly works from 
an alternative model of what the relevant differences between litigants are, 
for the purpose of formulating neutral principles of justice. While Aristotle 
maintained that some citizens ought to be placed above the law, by virtue of 
their superior nature, Locke took great pains to refute such views. Indeed, 
the whole of his First Treatise of Government is devoted to rebutting such 
an argument, as advanced by the theologian, Sir Robert Filmer. For Locke,

19 Aristotle, above n 1, 98 (Bk III, Ch 9).
20 Ibid 106-7 (Bk III, Ch 13).

Ann C Scales, ‘The Emergence of Feminist Jurisprudence: An Essay’ in 
Patricia Smith (ed), Feminist Jurisprudence (1993) 94, 96.

21
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the basic principles of equality before the law apply to all citizens, ‘without 
Subordination or Subjection’.22 In his view, it is simply not the case that 
God has ‘set one [person] above another’.23

As a result, Locke reached an application of the ideal of ‘neutral 
principles’ that comes much closer than Aristotle’s to matching the 
expectations of modem Western litigants. To clarify the difference between 
Aristotle’s and Locke’s approaches, it is useful to distinguish broadly 
between two types of factor which might be deemed relevant in comparing 
the claims of different candidates for justice. The first type of consideration 
concerns what might be termed the ‘personal characteristics’ of the 
claimants (including qualities such as race, colour and sex);24 the second, 
the elements of the particular factual situation which led to the party’s 
present claim.

Clearly, when Aristotle affirms that certain superior individuals 
ought not be subject to the general law, he is appealing to a principle based 
on considerations of the first kind; for, on his account, the law might apply 
differently to two people of different capacities, even if they found 
themselves in exactly the same factual situation. By contrast, I would 
submit that the average modem Western litigant, if she or he were to lose a 
lawsuit because her or his opponent’s superior capacities supposedly placed 
her or him above the law, would be shocked precisely because she or he 
expected the court to confine itself to considerations of the second sort 
described above.

Of course, this distinction has its difficulties, especially as it is 
often difficult to specify where a person’s personal characteristics end and 
her or his factual situation begins. An excellent example is provided by the 
continuing debate about the status of laws mandating special treatment for 
pregnant workers.25 If pregnant workers are treated differently to others * II,

John Locke, Two Treatises of Government (Peter Laslett ed, 1963) 309 (Bk
II, s 4).
Ibid.
By including sex in this category, I do not mean to give the impression I 
regard the male/female dichotomy enshrined in prevailing social and legal 
discourses as referring to a set of necessary pre-social qualities. 
Nevertheless, I would argue that traditional approaches to government 
neutrality generally tend to treat the sexual identity of individuals as falling 
within the category of ‘personal characteristics’. It is also important to 
realise that the practice of sexing individuals is not merely a legal construct, 
insofar as it is ingrained in social practices outside the legal realm. I am 
grateful to Ngaire Naffine for pointing this ambiguity out to me.
For a general survey of this debate, as it relates to the US Constitution, see 
Herma Hill Kay, ‘Equality and Difference: The Case of Pregnancy’ in 
Patricia Smith (ed), Feminist Jurisprudence (1993) 27.
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under the law, is this distinction based purely on an element of their factual 
situation (ie, their pregnancy), or does it involve a distinction based on their 
personal characteristics (ie, by effectively mandating different treatment for 
female and male employees)? Without entering into the minutiae of this 
vexed legal controversy, it is clear that the distinction is both significant and 
difficult to draw. Notwithstanding such difficulties and the undeniable 
complexity of the issues which surround such attempts at classification, I 
contend that there is a definite expectation amongst the citizens of modem 
Western societies that courts will tend to apply a Lockean approach to legal 
equality and focus on the factual elements of the instant case, rather than on 
the personal characteristics of the parties.

mi.

As we have seen, the doctrine of ‘neutral principles’ encapsulates the 
general framework which both Aristotle’s and Locke’s approaches to 
government share. The difference between the views of these two theorists, 
as has already been remarked, is in the application; both agree that law must 
be formulated in accordance with rational principles, but they sometimes 
disagree as to what type of principle ought to be followed. Broadly 
speaking, Locke maintains that principles of law ought to refer to people 
solely in terms of their factual situations, discounting their personal 
characteristics; Aristotle disagrees, maintaining that certain people, by 
virtue of their superior natural abilities, ought to be above the law.

Wechsler, by contrast, is silent on what the substantive content of 
the neutral principles applied by judges ought to be. However, there is some 
limited overlap between the issues raised by his arguments and the conflict 
between Aristotle and Locke, as outlined above. For example, Wechsler 
explicitly addresses his remarks on neutral principles to the situation where 
a person purports to evaluate a judicial decision, ‘when all [she or] he 
knows is that it has sustained a claim put forward by a labour union or a 
taxpayer, a Negro or a segregationist, a corporation or a Communist’.26 He 
goes on to describe this propensity to judge decisions based on the 
character, not of the claim, but of the claimant, as ‘the deepest problem of 
our constitutionalism’.27 Yet the problem here, for Wechsler, is not the 
focus on the claimant, per se, but the focus on the claimant to the exclusion 
of reasoned principles of law.

Locke’s position, which combines a ‘neutral principles’ approach, 
as spelt out by Wechsler, with a general moral claim that the principles 
judges and legislators follow ought to omit mention of their subjects’

26

27
Wechsler, above n 3, 12.
Ibid.
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personal characteristics, occurs frequently throughout the history of liberal 
jurisprudence. As has been noted, it is central to traditional liberal 
approaches that, in line with the spirit of modernity, law-making and 
judicial deliberation ought to be constrained by reason. Furthermore, one of 
the first principles which, according to Locke and his many adherents, 
reason allows us to discern is that all people are bom equal in the eyes of 
the law. It follows that the liberal tradition presents its legal guardians with 
a dual expectation: first, they must focus on manufacturing principles, 
rather than individual results; second, following Locke, the principles that 
they choose must generally not distinguish between individuals based on 
their personal characteristics. As I have argued, most modem Western 
litigants, whether consciously or otherwise, carry these expectations with 
them when they take their grievances to a court of law.

At this stage, it will be useful to focus on a specific example of how 
the dual expectation described above is reflected in the work of particular 
jurists. To this end, I turn to the writings of the great liberal theorist, John 
Stuart Mill, and Mary Wollstonecraft, a slightly lesser-known, but 
nevertheless greatly influential, author. These writers’ arguments on gender 
equality apply both the underlying principles of liberal government 
neutrality which I have outlined. Furthermore, the specific use to which 
these principles are put in their writings has played a leading role in the 
history of the stmggle for women’s rights. In this area, Mill and 
Wollstonecraft’s approach has facilitated great advances; however, as we 
will later see, it also has significant limitations.

In The Subjection of Women,2* Mill rebuts arguments, popular 
amongst his contemporaries, that women ought not be admitted to certain 
spheres of social, political and economic life. The methodology of Mill’s 
argument is largely straightforward. He seeks to establish that, in general, 
the assumption that women are inherently less well-qualified than men to 
perform certain tasks is false; as a result, there is no valid reason to limit the 
fields of activity to which women are admitted.

In making his argument, Mill draws on the two expectations 
assumed in liberal government neutrality. First, he assumes, what Aristotle 
and Wechsler argue, that the law (as well as other kinds of social 
constraints) ought to be developed in accordance with reasoned, neutral 
principles. Mill does not argue explicitly that the law ought to be formed on 
a principled, rather than an ad hoc, basis; however, he clearly assumes, in 
accordance with the philosophical tradition, that reason, rather than 
prejudice, ought to be the benchmark of legal direction.

28 This work can be found in John Stuart Mill, On Liberty and Other Writings 
(Stefan Collini ed, 1989) 117.
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Second, in presenting his argument, Mill is at pains to refute the 
view that innate differences between the sexes render women intellectually 
and morally inferior to men, thereby justifying different treatment of men 
and women under the law.29 In this respect, Mill’s argument exhibits clear 
affinities with the moral aspect of Locke’s approach, as highlighted above. 
Mill begins by asserting that ‘the a priori assumption is in favour of ... 
impartiality. It is held that ... the law should be no respecter of persons, but 
should treat all alike, save where dissimilarity of treatment is required by 
positive reasons’.30 He goes on to insist that, in fact, no such positive 
reasons exist in respect of the two genders; any differences in capacity 
which may appear between women and men cannot be shown to be other 
than merely contingent31 and therefore do not justify a general policy of 
discrimination. According to Mill, there is simply no basis for legal 
principles to include distinctions based on the sex of a candidate for justice 
— as opposed to supervening elements of the candidate’s circumstances, to 
which anybody might be subjected.

The general thread of argument which Mill follows, mirroring the 
dual expectations of liberal government neutrality, is common in liberal 
responses to traditional feminist concerns. Typically, the argument begins 
by assuming that the law (or society) must be bound by reason, rather than 
subjective prejudice. Any alleged evidence of inherent differences between 
the sexes is then debunked; the logical conclusion is that there is no 
foundation for general principles enshrining legal (or social) discrimination 
against women, as the reasons asserted for such discrimination are only 
contingently related to femininity. So important has this form of argument 
been to the historical advancement of feminism in liberal-leaning societies, 
that certain contemporary writers who are suspected of essentialism (or 
holding that women are inherently different to men, in ways not purely 
physiological) initially found it difficult to gain recognition within Anglo- 
American feminist discourse.32 33

The above form of argument can also be discerned in 
Wollstonecraft’s major work, her Vindication of the Rights of Woman f In 
structuring her case for greater gender equality, Wollstonecraft devotes 
several chapters to ridiculing arguments which emphasise that women are 
inherently weaker and less able than men. In this context, she quotes with 
approval the view that ‘if women are ... feeble both in body and mind, it

29 See, eg, ibid 140.
30 Ibid 120.
31 Ibid.
32 Tina Chanter, Ethics of Eros: lrigaray’s Rewriting of the Philosophers

(1995)31-9.
33 Mary Wollstonecraft, Vindication of the Rights of Woman (Miriam Brody 

Kramnick ed, 1975).
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arises less from nature than from education’;34 in other words, those 
‘feminine’ characteristics which are traditionally used to justify sexual 
discrimination are actually only contingently linked to one’s being female. 
In another passage, she compares the ‘divine right of husbands’ to the 
‘divine right of kings’,35 which Locke was so concerned to discredit. The 
analogies between the tactics used by the two writers to refute their targets 
are obvious.

As has been seen, the form of argument employed by Mill and 
Wollstonecraft seeks to unseat discrimination against women by 
undermining attempts to distinguish between the sexes according to their 
innate characteristics. In this regard, it echoes Locke’s affirmation, contra 
Aristotle, that the law is not justified in categorising individuals based on 
the circumstances of their births. Much has been achieved for gender 
equality by displacing traditional assumptions about the inherent capacities 
of women to occupy social positions traditionally reserved for males. 
However, there are also serious philosophical shortcomings to this type of 
approach, when applied to everyday cases of litigation, which, all too often, 
go unacknowledged. In the next section, I will explain wherein those 
shortcomings lie.

IV.

We have seen that judges and law-makers in the classical liberal tradition 
are expected to do two things. They must apply general principles of law, 
which take account of future, as well as current, situations; and those 
principles which they choose to apply must not distinguish between people 
based on their personal characteristics. This second requirement, as has 
been remarked, has gained momentum from arguments advanced by (or on 
behalf of) disenfranchised groups, such as women, who are subjected to 
social prejudice. In this context, a common gambit, used by Mill and 
Wollstonecraft, is to show that the allegedly inferior characteristics of the 
group in question are actually circumstantial and do not justify a general 
policy of discrimination.

This type of argument works by undermining the ontology that 
underpins the discriminatory enactments which are impugned. In the 
context of arguments such as Mill’s and Wollstonecraft’s, concerning 
gender equality, the challenged assumption is that all women, qua women, 
have inferior intellectual and moral abilities; the salient move in those 
writers’ arguments lies in showing that the alleged inferiority, if it exists, 
lies not in the subjects’ femininity, but in the lack of stimulation and 
opportunity which most women of that era were fated to share. In this way,

34 Ibid 126 n 2.
35 Ibid 127.
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the ontological emphasis, for legal purposes, is shifted from the native 
characteristics of women as a group, to the factual circumstances of each 
individual, regardless of gender.

In this way, the traditional liberal interpretation of government 
neutrality, with its dual expectation, achieves what it sees as substantive 
impartiality by shifting the parameters of interpersonal classification, from 
those which may be favoured by society, to those which are deemed 
reasonable for specifically legal purposes. The movement away from 
essentialism — that is, away from attributing the personal characteristics of 
individuals to their membership of certain broad societal groups — instructs 
law-makers and judges to pay no heed to social groupings based on 
religion, race or sexuality, for example, in formulating legal principles. As 
such distinctions are withered away in both importance and legitimacy, they 
are replaced by a specifically legal interpersonal ontology. The lawyers are 
left with a single means of classifying the parties before them: on the basis 
of the factual similarity of their external situations to those of the parties in 
cases which have gone before.

As we have seen, this approach is useful in unseating the sort of 
overt legal and social discrimination with which Mill and Wollstonecraft 
were concerned. Once the law is forced to dispense with handy social 
demarcations, based on criteria such as gender and race, in favour of factual 
distinctions which have demonstrable legal relevance, illegitimate 
legislative and judicial discrimination on the basis of social prejudices 
ought to be prevented. However, this shift in legal criteria creates a blind 
spot which, while desirable in some contexts, sometimes prevents lawyers 
from recognising factors which ought to be relevant in dispensing justice. In 
particular, the confinement of the law to specifically legal criteria precludes 
it from recognising that society in general, being less subject to 
jurisprudential restrictions on its means of discrimination, continues to 
categorise individuals based on their shared personal characteristics. In fact, 
despite developments in liberal jurisprudence, certain sexual, religious, 
socio-economic and racial groups remain just as vulnerable to social and 
economic discrimination as they ever were; while the law, although it is no 
longer equipped with the ontological tools to explicitly condone these social 
prejudices, finds itself equally ill-equipped to combat them.

Recent work, by writers such as Michel Foucault, has done much to 
expose the power structures which underpin the workings of social 
institutions. Foucault emphasises the limitations on the knowledge which 
the state, as law-maker, can possess; those limitations, he argues, impose 
corresponding boundaries on the state’s legislative power.36 The governed

36 Colin Gordon, ‘Governmental Rationality: An Introduction’ in Graham 
Burchell, Colin Gordon and Peter Miller (eds), The Foucault Effect: Studies
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individual, by contrast, has the capacity to recognise the limits of 
government rationality. She or he is not only personally affected by power 
structures which escape government recognition, but is free to explore 
beyond the limits of government knowledge, rejecting ‘the theoretical 
closure of the world.’* 37 I would suggest the dual expectation which liberal 
jurisprudence places upon judges and legislators, as explained above, is an 
example of the ‘theoretical closure’ which can afflict the state as a political 
structure. The increased differentiation of the social and legal realms, made 
necessary in this case by a desire to constrict the possibilities of legal 
discrimination, results in an institutional inability to recognise certain types 
of force which are commonly at play in the social dynamic.

Jean-Fran<;ois Lyotard is another theorist whose work is useful in 
exposing the significance of conceptual disparities, such as that which 
arises between the different social and legal ontologies highlighted above. 
Lyotard’s work concerning the differend attempts to signal the existence of 
wrongs which cannot be proven or remedied by conventional means, 
because they cannot be voiced in such a way as to enable adjudication. By 
way of illustration, that state of injustice which Lyotard calls a differend 
does not arise where a person who has the means to plead her or his case is 
nevertheless (visibly) denied a remedy; such a person is wronged, but she or 
he is able to bear witness to the wrong, in a way that someone affected by a 
differend is not.38 Similarly, there is no differend where a person who has 
the means to prove her or his wrong nevertheless chooses to remain silent; 
as Lyotard puts it, ‘to be able not to speak is not the same as not to be able 
to speak.’39 The radical silence involved in the differend occurs in an area 
where speech is not only not present, but also not possible. ‘The differend is 
the unstable state and instance of language in which something which ought 
to be able to be phrased cannot yet be.’40

The context for the idea of the differend is provided by Lyotard’s 
philosophy of phrases. Lyotard regards the phrase as basic to all 
communication, without presupposing the existence of language, thought or 
subject. For Lyotard, this notion of the phrase, as the basic, ‘immediately 
presupposed’41 unit of discourse, directly gives rise to an important 
question. For any phrase, there exist myriad possibilities as to what phrase 
will follow it; each phrase has the potential to give rise to an infinite variety

in Governmentality (1991) 1, 16.
37 Ibid 18.
38 Jean-Fran9ois Lyotard, The Differend: Phrases in Dispute (Georges Van

Den Abbeele trans, 1988) 5.
39 Ibid 10.
40 Ibid 13; however, I have preferred the translation offered in David Carroll,

Par aesthetics: Foucault, Lyotard, Derrida (1989) 169.
41 Ibid 164.
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of responses.42 Therefore, the question arises as to what will follow a 
particular occurrence of any given phrase. Lyotard calls this the question of 
‘linkage.’43

Given that so many different linkages between phrases are possible, 
what causes one linkage to occur in a given context, rather than another? 
For Lyotard, the answer to this question is best explored in terms of what he 
calls ‘genres of discourse’. A genre of discourse inspires the emergence of 
particular rules of linkage, which guide the ways that discrete phrases are 
linked together within the context of that genre 44 Of course, one genre of 
discourse may dictate rules of linkage which yield significantly different 
meanings from the rules provided for within another genre. In such cases, 
involving rival linkages, the genre within which a phrase falls to be 
interpreted can determine whether or not that phrase ultimately bears the 
significance intended by the phraser. This possibility gives rise to ethical 
issues, especially in relation to disputes between parties who are relying on 
the rules of different genres. For this reason, Lyotard views the question of 
linkage as essentially a political matter.45

Where, in a dispute or conflict, there is a clash of genres, such that 
‘the rules of the genre of discourse by which one judges are not those of the 
judged genre’, a differend arises.46 The party seeking judgement is unable to 
speak in the context of the dispute, because the genre which governs the 
conduct of the dispute conflicts with the genre which founds her or his 
claim for justice. In such a case, the petitioning party finds that her or his 
wrong cannot be voiced; within the genre of judgement, it does not exist. 
As Lyotard puts it, ‘I would like to call a differend [differend\ the case 
where the plaintiff is divested of the means to argue and becomes for that 
reason a victim.’47 The task of identifying and bearing witness to differends 
is, for Lyotard, the fundamental purpose of philosophical enquiry.48

I would contend that the liberal conception of government 
neutrality, as described in the previous sections of this paper, by mandating 
a specifically legal ontology for use by judges and legislators, constitutes 
legal reasoning as a self-contained genre of discourse, in Lyotard’s sense of 
the term. The legal genre, thus constituted, prohibits certain linkages 
between phrases native to its own vocabulary and phrases which take their

42 James Williams, Lyotard: Towards a Postmodern Philosophy (1998) 70.
43 Michelle Boulous Walker, Philosophy and the Maternal Body: Reading 

Silence (1998) 71.
44 Ibid 70; Lyotard, above n 38, 128.
45 Lyotard, above n 38, xi.
46 Ibid.
47 Ibid 9.
48 Ibid 13; Walker, above n 43, 70.
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meaning from another genre or genres. In particular, certain modes of 
classification, which are recognised and employed within a multiplicity of 
other genres, are unable to be voiced within legal discourse. When, for 
example, people act within particular economic or social spheres, they often 
treat others differently due to their race, religion, sexuality, political 
affiliations and so on. Sometimes this will simply be due to overt personal 
prejudice; often, however, it will be due, at least in part, to the influence of 
underlying (sometimes genre-specific) institutional linkages, such as the 
widespread portrayal of women as sexual objects.

Such modes of interpersonal classification are not recognised by the 
legal genre. As we have seen, this area of silence springs from a historical 
endorsement of Wechsler’s view that the tendency to adjudicate claims for 
justice based on the characteristics of the claimant, rather than the merits of 
the claim itself, is constitutionalism’s ‘deepest problem’.49 However, the 
unintended consequence of excluding such classifications from the legal 
vocabulary is that the wrongful discrimination which is perpetuated within 
other, less technical, genres of discourse cannot be fully expressed before a 
court of law. To use Lyotard’s terms, such discrimination, when brought 
before the law, is ‘a damage [dommage] accompanied by the loss of the 
means to prove the damage.’50 The initial discrimination is compounded by 
the inability to voice it in a legal forum; ‘to the privation constituted by the 
damage there is added the impossibility of bringing it to the knowledge of 
others, and in particular to the knowledge of a tribunal.’51 A differend 
exists, arising from the absence of linkages between the phrases by which 
social and economic discrimination is enacted and the phrases available to 
the law, in assessing claims for justice.

The law’s profound inability to recognise certain forms of injustice, 
due to the dual expectation imposed on it by the traditional liberal 
conception of neutrality, not only prevents the injustice from being voiced, 
but also unwittingly ensures its continuation. The end result of the inability 
of legal discourse to recognise certain ontologies is that the legal system, in 
its quest to be impartial, ultimately acts as an agent for the positive 
promotion of wrongful discrimination. If one party to a dispute wields an 
unmerited amount of social or political power in comparison to another, but 
this goes unrecognised by the legal system, the law effectively publicises 
the myth that the power disparity simply does not exist. Such a 
pronouncement can only enhance the lopsided nature of the relationship 
between the parties in their non-legal modes of interaction. In this sense, if 
we accept Lyotard’s view that the philosopher’s ethical task is to bear

49

50
51

Wechsler, above n 3, 12.
Lyotard, above n 38, 5.
Ibid.
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witness to differends,52 then the judge or legislator who adheres to the 
traditional conception of neutrality and refuses to consider the personal 
characteristics of candidates for justice must surely be viewed as the anti
philosopher.

v.
In the preceding section, I outlined a basic theoretical problem with the 
prevailing conception of legal neutrality, as developed in classical liberal 
jurisprudence and feminist theory. However, the discussion would be 
incomplete if I were not to provide a specific illustration of how this 
philosophical shortcoming is reflected in the outcomes of actual legal 
determinations. In the present section, I will provide such an illustration, by 
way of a discussion of two well-known decisions handed down by US 
appellate courts.

The cases I have chosen concern the impact of the First 
Amendment to the US Constitution on enactments aimed at curtailing 
certain kinds of ‘hate speech’. I will argue the results reached in these cases 
demonstrate the practical significance of the limitations on legally 
recognised modes of interpersonal classification noted in the previous 
section. Further, I will contend that the principles enunciated in the 
decisions have the capacity to give rise to unjust results; this potential for 
injustice arises because the approach taken by the courts effectively 
prevents parties from having material aspects of their situations taken into 
account.

The case of RAV v St Paul53 concerned a group of youths who 
erected and burnt a crude wooden cross in a black family’s front yard. The 
youths were prosecuted under a city ordinance which prohibited the display 
of symbols known to arouse ‘anger, alarm or resentment ... on the basis of 
race, colour, creed, religion or gender.’54 One of the defendants sought to 
have this charge struck out on the ground that the provision was invalid 
under the First Amendment, which prevents the making of laws ‘abridging 
.... freedom of speech’. The case found its way to the US Supreme Court, 
which ruled in favour of the defendant.

The Supreme Court’s decision rested substantially on the ground 
that the ordinance under which the defendant was charged limited the 
expression of certain viewpoints, while leaving other, relevantly similar, 
viewpoints untouched. The Court recognised, in line with previous
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505 US 377 (1992).
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decisions,55 that some limited categories of speech may be regulated 
without violation of the First Amendment. The types of speech which may 
be limited are those which are ‘of such slight social value as a step to truth 
that any benefit which may be derived from them is clearly outweighed by 
the social interest in order and morality’;56 examples of such ‘low value’ 
speech are obscenity, defamation and so-called ‘fighting words’.57 
However, the Court emphasised that even these sorts of speech are not 
entirely deprived of constitutional protection, insofar as such speech may 
not be selectively regulated on the basis of its specific content.58

In relation to the case at hand, the Court recognised that the 
ordinance under which the defendant was charged only affected instances of 
speech which amounted to ‘fighting words’.59 However, the provision was 
nevertheless invalid, as, rather than regulating all ‘fighting words’, it was 
confined to those exhibiting a specific content; namely, those relating to the 
subject areas of ‘race, colour, creed, religion or gender’.60 As other hostile 
words, which may be equally offensive and dangerous, are nevertheless not 
prohibited by the ordinance if they do not relate to one of these ‘disfavoured 
subjects’, the ordinance was held to amount to ‘viewpoint discrimination’ 
by the governing body which passed it.61

The Supreme Court’s decision in RAVv St Paul clearly reflects the 
dual expectation imposed by the traditional conception of government 
neutrality. In its judgement, the Court attempted to formulate a general 
principle that was consistent with past decisions and would be suited to a 
broad range of future applications. The principle which the Court ultimately 
arrived at also implicitly reflected the Lockean preference for factual 
circumstances over personal characteristics, for the purposes of legal 
classification.

The Court recognised that even a content-specific restriction on 
‘fighting words’ could be valid, provided that the differential treatment is 
clearly targeted at the so-called ‘secondary effects’ of the speech.62 This 
exception was derived from the earlier case of Renton v Playtime 
Theatres,63 where a zone-based restriction on the showing of pornographic

See, eg, Chaplinsky v New Hampshire 315 US 568 (1942) (‘fighting 
words’); Roth v United States 354 US 476 (1957) (obscenity).

56 Chaplinsky v New Hampshire 315 US 568 (1942), 572, cited in RAV v St 
Paul 505 US 377 (1992), 383.

57 RAV v St Paul 505 US 377 (1992), 383.
58 Ibid 383-4.
59 Ibid 381.
60 Ibid 391.
61 Ibid.
62 Ibid 389.
63 475 US 41 (1986) (‘Renton’).
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films was upheld on the ground that it was aimed, not at the substantive 
message of the films, but at the secondary effects of their exhibition on 
crime rates, commercial trade, property values, etc.64 However, in RAVv St 
Paul, the Court rejected the argument that the impugned ordinance was 
directed at secondary effects because it aimed to protect ‘persons who are 
particularly vulnerable because of their membership in a group that has 
historically been discriminated against.’65 Rather, it was held, content- 
specificity based on the personal characteristics of those affected could not 
fall within the exception set out in Renton, as it targeted the content of the 
speech, rather than specific elements of the surrounding factual situation. 
As the Court saw it, ‘listeners’ reactions to speech’ and ‘the emotive impact 
of speech on its audience’ were not considerations sufficiently divorced 
from the speech’s substantive message to be merely ‘secondary effects’.66

I would submit that the principle formulated by the Court in RAVv 
St Paul is substantively unjust. Specifically, by refusing to countenance the 
personal characteristics of affected individuals as a permissible factor for 
governments to consider when regulating certain types of speech, the Court 
effectively precluded such individuals from seeking official redress for an 
undoubted institutional wrong. In everyday social intercourse, speech acts 
aimed at marginalised personal characteristics frequently form the basis for 
the perpetuation and encouragement of unreasonable discrimination against 
individuals — yet, under the principle set out in RAVv St Paul, there is no 
scope for the state to protect those individuals who are particularly 
vulnerable to such discrimination. Under that principle, the only way a 
prohibition targeted at personally hostile speech could be valid is if it 
omitted recognition of the specific wrongs suffered by marginalised groups, 
in favour of a generalised restriction on such speech. But while such a 
blanket restriction might enable the prosecution of those who target 
marginalised groups, it would nevertheless be unjust, insofar as the 
institutionalised nature of the wrongs committed against such groups would 
continue to be obscured.

Pornography is arguably an excellent example of a form of hostile 
speech which specifically affects a particular marginalised societal group; 
namely, women. It should be noted that the discriminatory nature of 
pornography is not universally acknowledged — and, unfortunately, there is 
no scope in this paper to enter into that particular debate.67 It is interesting,

64 Cass R Sunstein, Tomography and the First Amendment’ [1986] Duke Law 
Journal 589, 612.

65 RAV v St Paul 505 US 377 (1992), 394 (quoting the Brief for the 
Respondent).

66 Ibid.
67 The following sources provide useful discussions of some of the major 

perspectives and arguments which feature in the debate: Sunstein, above n
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however, to consider the approach taken by the US courts to attempts to 
regulate pornography based on its discriminatory implications.

In American Booksellers’ Association v Hudnut,68 the US Court of 
Appeals for the Seventh Circuit considered a city ordinance enacted by 
Indianapolis, which provided for civil remedies against disseminators of 
pornography, substantially on the basis that such dissemination perpetuates 
discrimination against women. As sexually explicit materials depicting 
encounters ‘premised on equality’ were left untouched by the ordinance,69 it 
was clear that the prohibition was targeted, not at the ‘obscenity’ of the 
material (as traditionally defined), but at its discriminatory nature. Although 
the Court accepted that the materials targeted by the ordinance did tend to 
perpetuate discrimination against women,70 it nevertheless ruled that the 
ordinance was contrary to the First Amendment. This finding was later 
summarily affirmed by the US Supreme Court.71

Like the Supreme Court in RAV v St Paul, the Court in Hudnut 
based its decision substantially on the ground that the ordinance in question 
amounted to viewpoint discrimination by the City of Indianapolis.72 The 
Court went so far as to say that the ordinance amounted to ‘thought 
control’, as it ‘establishes an “approved” view of women, of how they may 
react to sexual encounters, [and] of how the sexes may relate to each 
other.’73 The Court explicitly rejected the argument that speech must be 
‘effectively answerable’ to be protected by the First Amendment.74 It is 
immaterial that the individuals affected by the speech may be institutionally 
marginalised by the speech in a way that prevents them from countering its 
harmful implications; such a situation, according to the Court, ‘does not 
mean that freedom of speech has failed.’75
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In this way, the Hudnut Court again reiterated the traditional liberal 
position: as a matter of general principle, government bodies may not 
distinguish between societal groups on the basis of personal characteristics, 
even to protect those whose characteristics cause them to be unfairly treated 
in social and economic situations. This is despite the fact that in the case of 
pornography, for example, it is hard to see how women could effectively 
counter the message of sexual objectification and subordination which such 
material disseminates in a laissez-faire environment; not only do they start 
from a position of social disempowerment which is reinforced by the 
underlying messages of many pornographic depictions, but the pornography 
industry also wields enormous economic power. Ultimately, although some 
concessions are made in the form of affirmative action and anti
discrimination legislation, Western law continues to reflect the view that 
government bodies should not recognise social groupings based on personal 
attributes, thereby ensuring that many institutional biases remain largely 
unacknowledged.76

In concluding this section, it bears noting that the decisions 
discussed above do not arise directly from the wording of the US 
Constitution. The First Amendment, with which we have been primarily 
concerned, merely prohibits the abridgment of ‘freedom of speech’; there is 
nothing in this which clearly rules out an approach which takes account of 
the relative social empowerment of speakers. Nor have the courts, in 
arriving at their preferred interpretation, always favoured the view of the 
framers of the Constitution. For example, the framers placed much weight 
on the idea that freedom of speech depends on the ability of all parties to 
participate in a free and equal exchange of ideas, yet the Court in Hudnut 
explicitly refused to make such a level playing field a pre-condition for the 
application of the First Amendment.77

From whence, then, have the US courts derived their steadfast view 
that personal characteristics are an illegitimate consideration in regulating 
the exchange of ideas? In my view, as I have indicated in the course of this 
paper, the approach springs directly from the framework for legal reasoning 
implicit in traditional liberal jurisprudence. According to this framework, 
the state must adhere to reasoned, objective principles; additionally, 
according to the tradition represented by Locke, Mill and Wollstonecraft 
(among many others), these principles may not contain mention of personal 
characteristics, as opposed to supervening factual considerations. The recent

The striking exception to this reluctance to acknowledge social groupings is 
in the area of family law, where Western legal systems still tend to explicitly 
incorporate traditional social preconceptions about the proper roles of 
women and men within the family environment.
Hudnut 771 F 2d 323 (7th Cir 1985), 330.77
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decisions discussed in this section illustrate the practical significance of this 
approach — as well as the underlying injustice which results, due to the 
inability of individuals to gain recognition of their subjection to 
institutionalised wrongs.

VI.

In this paper, I have outlined what I take to be the jurisprudential 
framework for much modem judicial and legislative practice in relation to 
the ideal of government neutrality. I have argued that the traditional liberal 
interpretation of that ideal incorporates two separate expectations. In Part I, 
I discussed the ‘neutral principles’ approach to dispute adjudication, as 
featured in the work of Aristotle and discussed at length by Wechsler. That 
approach requires the development of reasoned principles of law, which can 
be applied, not only in the instant case, but in all similar cases arising in the 
fiiture. In Part II, I introduced the modification made by Locke to 
Aristotle’s understanding of ‘neutral principles’. The modification, which is 
substantially reflected in modem Western legal practice, holds that those 
objective principles which the law arrives at may not generally distinguish 
between subjects on the basis of their personal characteristics.

In Part III, I provided some examples of how the dual expectation 
outlined above has been employed in the work of liberal writers addressing 
questions of gender equality. In this context, I pointed to the work 
undertaken by Mill and Wollstonecraft. I outlined the general structure of 
the arguments employed by those authors, which involved exposing the 
illogical nature of socially accepted interpersonal classifications, thereby 
undermining the law’s reliance upon them.

In Part IV, I sought to expose a major philosophical problem which 
besets the approach described in the first three sections. I argued that the 
shift away from socially accepted interpersonal ontologies, based on 
personal characteristics, as signalled in the work of liberal feminists, has led 
to the creation of a specifically legal mode of classification. This mode of 
classification, while avoiding some of the illogical prejudices engendered 
by its predecessor, is unable to recognise the ontologies which are still used 
as the basis for discrimination in many non-legal contexts. This leads to 
injustice, as the victims of such discrimination are denied the right to voice 
their wrong in a legal forum, as well as being unable to seek appropriate 
redress. In exposing this injustice, I drew on Foucault’s work on 
institutional power structures and Lyotard’s writing on the differend.

Finally, in Part V, I gave two examples of how this injustice is 
perpetuated in modem judicial practice. I discussed two prominent 
decisions of US appellate courts which have restricted the legislature, on 
constitutional grounds, from acknowledging discrimination based on
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personal characteristics. The courts’ approach, I argued, was directly 
attributable to the framework of ‘neutrality’ provided by traditional liberal 
jurisprudence.

It is fitting to conclude this paper with the suggestion of a way 
forward. It is clear that the problem which has been identified lies, to an 
appreciable extent, with the dual expectation implicit in traditional 
approaches to neutrality. But it also seems that to do away with this 
framework altogether might create its own problems. As has been 
remarked, the current Western conception of neutrality reflects the response 
of liberal jurists such as Mill and Wollstonecraft to substantive injustices in 
the law — and it has been somewhat effective in removing those problems, 
at least in strictly legal terms. To remove it might open the door for the law 
to reincorporate overt endorsements of popular social prejudice.

On the other hand, a close examination reveals that legal and social 
equality is not so much improved as a result of liberal ideals of neutrality as 
one might imagine. While overt discrimination has decreased in both 
society and the law, hidden discrimination persists in both those fields. In 
society, it is expressed in many ways, ranging from the evident economic 
disenfranchisement of certain societal groups, to the cultural acceptance of 
discriminatory stereotypes. In the law, it is reflected in the continuing 
acceptance of the classical neutrality doctrine, which hinders the 
recognition of the reality of underlying forms of social discrimination and 
thereby contributes to their perpetuation.

In light of this situation, it is submitted, a modification of the 
traditional approach is clearly necessary, even though a complete rejection 
might not be justified. In order for society to tread a path to meaningful 
equality, the law must lead the way, by treating equality in a real and 
substantive manner. For the legislature, this entails recognising, to some 
extent, the structural patterns of discrimination which exist in society and 
legislating proactively to discourage their perpetuation. The judiciary must 
be equally alert to such discrimination and, as far as is possible within the 
judicial role, should also take active steps to address it. It ought not behave 
as the US courts have done (albeit perhaps unwittingly) in RAV v St Paul 
and Hudnut, by frustrating the legislature’s attempts to pursue substantive 
equality.

It might be objected that this kind of approach is inherently 
dangerous, as it gives government bodies carte blanche to favour certain 
societal groups and make ad hoc determinations. However, this need not be 
the case. In reality, the requirement of substantive equality is hardly less 
prescriptive than that of traditional neutrality. The law ought still to be 
developed in a reasoned and consistent manner — only with a particular 
aim in mind and with the aid of a modified ontology. Government bodies
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should continue to consider the factual situation of the parties, in light of the 
developed principles of law, but they should also take account of the power 
dynamics which exist between the different groups affected by their 
decisions and attempt, where possible, to level the playing field. Sometimes 
this will involve departing from established principles of law, but such a 
departure will not be ad hoc, provided that the overarching aim of 
meaningful equality is both clearly identified and rigorously pursued.

By way of a final conclusion, it is perhaps appropriate to return to 
Lyotard’s edict that the philosopher’s ethical task is to bear witness to 
differends or areas where a legitimate appeal for justice is silenced because 
of a clash of genres.78 If the lawyer who adheres blindly to traditional 
government neutrality is, on this view, the anti-philosopher, then the lawyer 
who is willing to reinterpret neutrality in the name of substantive equality 
has the privilege of acting as the guardian of philosophy’s ethical goal.

78 Lyotard, above n 38, 13.


