Index

Aborigines see also Indigenous

rights

Aboriginal Legal Rights
Movement, 20, 562

constitutional law and, 521,
522, 525, 529

cultural heritage see Cultural
heritage

customary law, 502, 515-517,
536, 542, 557
failure of common law to
recognise, 499, 514-516

native title see Native title

right to negotiate, 517 see also
Mining; Native title
Mining Act (SA), effect, 24-
26
Native Title Act 1993,
under, 21

sacred site, legal definition, 558

sea tenure, 533-536

special institutions and laws,
517

Stolen Generations case, 523

Access
gas see Gas industry

Acquisition of property, 75-99
Commonwealth v Western
Australia, 94-96
Commonwealth v WMC
Resources Ltd, 49, 50, 54-55,
59-60, 61-63, 72, 74
Commonwealth laws
effecting, 50, 56-63, 85, 88
exceptions, 64-67
Constitution, s 51(xxxi), 49-99
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power, 77-81

definition, 53-56, 85-89

extinguishment or modification
constituting, statutory rights
see Statutory rights infra

for any purpose, 90

intellectual property rights, 60

just terms, on, 49, 50, 71-74, 75-

77,78, 81-82, 90-93, 96
compensation, 71-73, 90-93
exceptions, 64-67, 79-80
fair procedures, 92-93
justiciability and, 72-73

native title, and, 96-98, 552

Newcrest Mining (WA) Ltd v
Commonuwealth, 49-50, 54,
61, 62, 67, 68, 70, 74, 81, 87-
88, 96-97

property not formally acquired
mining tenements,
extinguishment, 54, 61-62
petroleum exploration
permits, extinguishment, 54-
55

statutory rights, withdrawal,
57-63
court's treatment of, 61-63
inherent defeasibility, 57-61
mere extinguishment, 86-88

Teori Tan v Commonwealth, 68-
69, 81, 96-97

Territories power, 67-71, 81

Amalgamation
joint ventures, of seeJoint
ventures

Arbitration
gas industry, 184-185
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production of documents,
subpoena requiring, 138-143

Australian exports, 468
greenhouse gas intensive, 473

Australian Securities
Commission
confidentiality obligations, 130-
132
disclosure, forcing, 128-132

Australian Stock Exchange
disclosure, forcing, 144-146

Australian Taxation Office
entry and search power, 119-120

Capital gains tax
divestment strategy, for
offshore investments, 312,
322-323

Carbon credits, 489-491, 494

Climate change
Australia's national
circumstances, 473
Australian Greenhouse Office
(AGO), 471, 478, 484, 491
Australian Intergovernmental
Panel on Climate Change
(IPCC), 469, 471
Australia's international
obligations, 480-482
Framework Convention see
United Nations
Framework Convention
on Climate Change
global impacts, 471-472
greenhouse effect, 471-472
greenhouse gas emissions see
Greenhouse gas emissions
impacts for Australia, 471-472
Kyoto Protocol seeKyoto
Protocol

Coal seam gas (CSG)
access, 420
areas, 419

definition, 417
legislation
existing, 418-419
proposed, 419-421
operations, 420
reserves of, 417-418
royalties, 420
safety, 420
titles, 420
what 1s, 417

Commissioner of Taxation
investigative powers, 120-122

Common law

Aboriginal customary law,
failure to recognise, 517

native title, on, 507-521,
530-531, 536-538
influence of international
law on development of, 507-
519, 530-531
offshore, 541-548

Commonwealth
constitutional power see
Constitutional law
treaties, power to enter into,
525-526

Commonwealth v Western
Australia, 93-95

Commonwealth v WMC
Resources Ltd, 49, 50, 54-55,
59-60, 61, 62,72, 74

Confidentiality

contract, confidentiality clause,
109, 146

disclosure, protection from,
108-109, 146-148

disputes, 101

joint venture, fiduciary
obligations, 105-107

legal professional privilege, 123-
124, 127

misleading conduct, 125, 128

obligation of, 100-117
ASC, 130-132



basis, 102-103
breach, 103, 112, 129, 146
categories of information
subject to, 103-104
creation, 109-110
defences, 112-115
extent of, 110
fiduciary obligations, in
relation to, 105-107, 112, 116
key elements, 103
mixed information, 104
public knowledge, standard
for, 104
trade secrets, 114-115
uncertainty, disputes
concerning, 101

property, confidential
information as, 102

protecting confidential
documents, 148-150

public interest, exception, 113-
115

public interest immunity, 124-
125

public knowledge, standard for,

T 104

publication of confidential
information, impact, 105,
112

restrictions after publication,
108, 117

right of former employees to
compete, consideration, 113-
115, 117

self-incrimination, privilege
against, 126-127

third party recipients, 110-111,
117

Trade Practices Act, 125-127

trade secrets, 114-115, 117

Confidentiality agreements, 100,

109
benefits, 115-117
breach, disclosure as, 146-148
content, 115-117
disclosure by party to, methods
of forcing, 119-146

INDEX
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Australian Stock Exchange,
144-146

discovery, 132-135
statutory regimes, 119-131
subpoenas, 135-144

Constitutional law

acquisition of property see
Acquisition of property
expropriations of property,
protection against, 49-74
external affairs power, 525-526
indigenous rights, in relation
to, 526-529
industrial relations, 530
international obligations,
529-530
limits of, 529-530
resource industry rights, in
relation to, 99
international law, relationship
with, 501, 521-530
human rights, in relation to,
521, 522, 524
races power, 522-524

Contract

breach, compliance with statute
resulting in, 121
gas see Gas contracts

Controlled foreign corporation

(CFC)

broad exemption list, 317, 321

changes made to, 305, 306, 314-
318

debt or equity funding, 320

limited exemption list, 317, 321

listed and unlisted countries,
304-306

post 1 July 1997 system, 316-
318

pre 1 July 1997 system, 315-316

rules, 304-306, 314-318

tests for, 314

unlisted countries, 317, 322

Corporate governance, 569-603

board composition and
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structure, 577-579
directors, allocation to take
interest in overseas locations,
578-579
foreign subsidiary or regional
boards, 578
international advisory
boards, 577
overseas board visits, 578
board performance reviews,
579-580
boardroom conduct, 573-577
company securities, trading in,
583
conflicts of interest, dealing
with, 574-576
director, right to withhold
information from, 575-576
directors, liability under
Corporations Law, 591
disclosure, requirements for,
572, 582-583, 601
economic framework, 589-592
German model, 592-594
government business entities
(GBEs) and, 596-601, 602-603
international best practice, 572
international trends, 592-596
Japanese model, 594-596, 602
management reporting, 583-585
North Limited, 569-587
organisational change, 580-582
risk management, 585-586
shareholder activism, 588-589
shareholder capitalism, 590,
591, 592, 595
stakeholder capitalism, 590,
591, 592, 595
what is, 571-572

Criminal liability
environment protection
legislation, under, 335

Croker Island Seas claim, 532-
536, 539-541, 543-548, 550, 555
Aboriginal sea tenure, 533-536
international law principles,

INDEX

499, 531
low water mark, determination,
540
minerals and petroleum
legislation, impact, 548-552
mining, regulation of, 553-554
tidal foreshore, 540-541

Cultural heritage, 556-568
assessment, 567
Commonwealth legislation,

557-558
management plan, 567-568
native title and, 560-563
negotiating agreements over,
563-568
sacred site, legal definition, 560
State legislation, 559-560
what is, 557-560

Disclosure

actionable breach of contract,
as, 146-148

legal professional privilege, 123-
124, 127

methods of forcing, 119-146
Australian Stock Exchange,
144-146
discovery, 132-135
statutory regimes, 119-132
subpoenas, 135-144

protection from, 108-109

public interest immunity, 124-
125

self-incrimination, privilege
against, 126-127

Discovery
confidential documents, 132-135
discovered documents,
restrictions on inspection,
133-135

Dividends
foreign dividend account
(FDA), 311-312
offshore locations, flowing
from, 306
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Documents
disclosure of see Disclosure
discovery and inspection, 132-
135

Double tax agreements
Australia, by, 300

Earth Summit, Rio, 472, 480

Ecologically sustainable
development
Standing Committee on, 427

Electricity
bundle of services, as, 247, 249
definitions of, 246-247
goods or services, 246-247
distinguishing between, 247
legal nature of, 246-248
legislation
principal, 265
supplementary, 266

Electricity supply
central dispatch process, 289-
290
participation of generators
and customers, 289
competition
introduction of, 274
principles, 250
contracting for, 245-272, 263
contracts
distributors and retailers,
with, 261
issues for customers
negotiating, 262-264
network charges, 262
separate contracts, 262
Northern Territory, 271
participants, between, 292
vesting, 287-288
Western Australia, 271
customer contestability, 256,
276, 277-279
1 July 1998, customers
becoming contestable on,
277-279
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timetable for introduction
of, 277
customers
central dispatch process,
participation in, 289
participation in the market,
289
disaggregation of industry, 251,
275
distribution business companies
(DBs), 275
charging by, 280
creation of, 280
privatisation of, 280
distribution function, 248, 254-
255, 275
retail function distinguished,
255
electricity sale agreements
example of, 272
simple, 263
franchise and non-franchise
customers, 259-261
electricity sale, 257-258
franchise customers, 257-261
generation, 274
generators
central dispatch process,
participation in, 289
market, 289
non-market, 289
non-scheduled, 289
participation in the market,
289
scheduled, 289
inter-regional hedging market
(IRHM), 283, 286
licence
applications, 253
conditions, 253
licensing regimes, 252, 253
Northern Territory,
licensing in, 271
Western Australia, licensing
in, 270
market
details of operations, 289
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fees, 293
settlement of, 293

multi-jurisdictional market, 250

National Electricity Code, 250,
251

National Electricity Code
Administrator (NECA), 282

National Electricity Laws, 250,
265

National Electricity
Management Market
Company (NEMMCO), 250,
253, 281, 284, 285-286

National Electricity Market
(NEM), 250-251, 274, 280-
281, 282-288

non-franchise customers, 258-
261
electricity sale, 258-259

physical damage, liability for,
263

pool price, 274
hedging of exposure to, 282-
283
risk, 282

poor quality, liability for
distributors, 248
retailers, 249

privatisation, 250, 251

quality of, 263

reform of industry, 250-251,
273,275

retail function, 249, 254, 275
distribution function
distinguished, 255

retail market, 274, 276-277

short-term forward market
(STFM), 284-285

spot market (pool), 275, 290
calculation of spot price; 290-
291
competitive, 290

supply and sale, 254, 262-264
legislative approaches to, 255

trading electricity, 288

wholesale electricity market,
274, 275-276

INDEX

Emissions
greenhouse gases see
Greenhouse gas emissions

Emissions trading system, 478,
485, 489, 491, 493, 497
Australian Greenhouse Office,

role, 484, 491
carbon credits, 489-491, 494
legal nature, 490-491
domestic, 468, 478, 479-480,
489, 491-497
administration, 497
benefits, 493
carbon sequestration, 495
commodity, defining, 494
international scheme,
interface with, 497
participants, 495
permits, allocation, 496
recent developments, 491-
497
required elements, 493
general emissions trading, 485
international, 468, 480, 482
participation in, 488
Kyoto Protocol scheme, 479-
480, 485-488
legal issues, 479-497
private trading, 489-491
commencement, 489-490
risk associated with, 490-491
project based
developed and developing
countries, between, 487
developed countries,
between, 487
joint implementation, 486-
487
statutory regime, trading prior
to implementation of, 490-
491

Environment Protection Acts
offences
civil liability, 333-335
control of site, 335
criminal liability, 335



defences, 337

joint venture participants
and operators, 335-337
management of the operator,
336

operator’s liability,334-336
owners and occupiers, 336,

Environmental policy
mining companies, of, 217-218

Exclusionary provisions
contracts containing,
prohibition of, 372
definition, 372
operator’s liability, limiting ,
332-333

Exploration
Gawler Craton, of see Gawler
Craton

Fiduciary obligations

confidential obligations, and,
105-107

joint venture, arising under,
331, 375-377, 384, 398-415
commercial context, in, 399
mutual trust and confidence,
400
non-partnership joint
ventures, 399
recent cases, 405-413
Super League case, 405-408
undertakings, 401-404
vulnerability or dependency,
404

Financing see Project financing

Foreign countries

mining companies investing in
assessment of risks, 220-222
conditions precedent to
drawdown, 222
investment agreements with
foreign governments, 221
security over assets, grant of,
in, 222
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sovereign risks, 221
undertakings for foreign
projects, 222-224

Gas
gas balancing agreements, 380
natural see Natural gas
participant's produced share of,
when no contract, 381
fiduciary obligations,
383
implied term, use of,
381-382
United States case law, 379-
381

Gas contracts
future of, 159-162, 172-173
long-term, 152-156, 173
content, 166
contract volume, 153
future of, 159-162
liability, limits to, 156, 163
pipeline code, 163
price escalation, 154-155, 162
price predictability, 168-169
price review, 155, 163
role of, 152, 168
security of gas availability,
168
sharing of risk, 153-156
take or pay clauses, 154, 166,
168, 172, 173
tax clauses, 156
widespread use, reasons for,
152
pipeline penalty provisions,
163-164
short-term
moves to, 161, 172
take or pay clauses, 168
United Kingdom,
developments, 156-159, 169-
170

Gas industry
access
arrangements, 181, 188
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Declaration, 178, 181
effective access regime, 178,
179-180, 181, 189
Gas Pipelines Access Act
(Cth), 182
Gas Pipelines Access Law,
181, 182, 188
Gas Pipelines Access (South
Australia) Act 1998, 182-183,
188-189
Gas Pipelines Access (State
and Territory) Acts, 189
Natural Gas Pipelines Access
Agreement, 182, 189
Natural Gas Pipelines Access
Code, 175, 182, 183-188
reference tariffs in access
arrangements, 185-188
significant infrastructure
facilities, provided by, 177-
178
Trade Practices Act, 174, 175,
177-180
undertakings, 178-179, 181
anti-competitive legislation,
review, 176-177
Australian Competition
Tribunal review, 180-181
competition policy, 175-189
Competition Principles
Agreement, 175-181, 183
dispute resolution, 184-185
Hilmer report, 175-177

Gas markets

implications for contracts, 162-
164

market liberalisation, 156-157,
159-160

United Kingdom, 156-159, 169-
171
daily markets, emergence of,
161-162
market liberalisation, 156-
157
1995 price crash, 157
seasonal pricing, 161-162

United States, 166-171

upstream and downstream, 165-
166, 167-169

Gawler Craton, 1-48

Aboriginal land interests,
legislative considerations, 20-
23

Challenger gold deposit, 1, 6, 7,
11-14, 16, 37
history, 12

exploration
aeromagnetic surveys, 8-9,
16, 20
calcrete geochemistry, 8, 9-
11, 16
costs, 38-40
financing through stock
market raisings, 45
funding alternatives, 44
future of, 48
government initiatives, 6-8,
16
joint ventures, 46-47
junior explorers,
landholdings dominated by,
36-37
post-1990, 6-11
pre-1990, 5
recent downturn, 7

factors affecting development,
16

Far West Coast Working
Group, 29-32

future development, 15-16, 48

geo-politics, 19-20

gold prospects, 11-15

junior exploration companies,
landholdings dominated by,
36-37
consequences, 37
reasons, 37
stock market status, 40-44

land access, principal laws, 20-
23

mining, pre-1990, 5

native title, effect, 18, 20-26
Native Title Mining
Agreement, negotiation of,
28-29



negotiated access agreement, 29-
32

regional geology, 2-5

resources industry activity, 19

South Australian Steel and
Energy (SASE) Project, 15

Tunkillia Prospect, 14

what is, 2, 35-36

Gold mining companies

foreign projects, 220-224
risk assessment, 220-222
undertaking, 222-224
gold forward sale agreements,
214
hedging transactions, 213-214
lenders
development risks,
understanding, 215
disposal of assets, preventing,
219-220
financial indebtedness to
third parties, 218-219
hedging transactions, 213-214
key financial undertakings
imposed by, 220
native title, understanding,
216-217
negative pledge provisions,
219
operations risk,
understanding, 216
restrictions imposed by, 218-
220
technical risks,
understanding, 215
understanding by, 212-218
put options, 214

Greenhouse effect see Climate

change

Greenhouse gas emissions, 471-

472
energy sector, 476-477
reducing
Australian initiatives, 474-
476, 483-484

economic considerations,
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473
Greenhouse Challenge
program, 474-476, 483
Greenhouse Package, 484
individual targets, 482
National Greenhouse
Strategy, 483, 492
standards, ways of
implementing, 475
uniform target, argument
against 473-474

resource companies, 476-477

trading system see Emissions
trading system

Hedging transactions
gold mining companies, by,
213-214

Hindmarsh Island Bridge Act
case, 501, 504, 521-522

Income Tax Assessment Act 1936
disclosure, forcing, 119-124
interest withholding tax

provisions, 206

Indigenous rights

Canada, 500, 519

Draft Declaration on the Rights
of Indigenous Peoples, 503-
505, 506, 510

International Convention on
the Elimination of All
Forms of Racial
Discrimination, 507, 510, 526
native title, impact on, 526-
529

international law, in, 503-507

land see also Native title

mineral resources, control of
exploitation, 500, 549-552

negotiation, 517

offshore, 541-548, 554
coastal waters, 542
common law, whether
recognisable by, 541
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inland waters, 542
territorial waters, 542
self-determination, 503, 505-507
legal principle, as 506
self-government, 500, 503, 517-
519
sovereignty, 512-523, 516, 517
States’ obligation to protect,
504-505
treaties, 508, 517-519
United States, 517-519, 531

Industrial Relations Case, 508,

529-530

International law

common law of native title,
influence on development of,
507-521, 530-531
human rights conventions,
504, 507-508, 509
Minister for Immigration &
Ethnic Affairs v Teoh, 508,
511
native title, in relation to,
511-521 see also Native
title
offshore, 520
constitutional law, relationship
with, 501, 521-530
external affairs power, 525-
526, 529-530
human rights, in relation to,
522, 524, 527
race power, 504, 522-524
customary, 501-502, 517
proof of, 502
indigenous rights in see
Indigenous rights
treaties, 502
what is, 501-502

Joint ventures

amalgamation of petroleum
joint ventures, 361-366
draft Access Code, 365
factors influencing
consolidation, 362-363

financing, 366
Gas Pipelines Access Bill,
365
improvements by one joint
venture, 363
Income Tax Assessment Act
provisions, 364
JOA considerations, 365
liability, 366
new agreements, 366
objectives in selecting
structure, 362
petroleum resource rent tax,
364
problems to overcome, 362
R&D recapture, 364
registration fees, 363
revenue, 364
royalty, 364
stamp duty, 363
tax, 364
valuation of assets
contributed, 363
exclusion/limitation clauses,
332
interpretation, 333
fiduciary duties, 331, 375,
398-415
commercial context, in, 399
confidentiality, mutual trust
and confidence, 400
non-partnership joint
ventures, 399
recent cases, 405-413
Super League case, 405-408
undertakings, 401-404
vulnerability or dependency,
404
Gawler Craton, exploration, 45-
47
Hyland Bay Ptd Ltd v Petroz NL
& Ors case study, 338-350
contribution, claim for, 349
facts in, 338
negligence, 347
Trade Practices Act claim, 347
indemnity clauses, 333



interpretation, 333
Joint Operating Agreements
(JOAs)
amalgamation of petroleum
joint ventures, 361
APPEA Pro Forma JOA,
354-355
Indicative Minerals
Exploration & Mining Joint
Venture Agreement
(AMPLA), 355356
United Kingdom, 353-354
United States Model Form,
352-353
legal principles to be applied,
328
liability of
operator/participant
statutory, 334
third parties, to, 333
Murrin Murrin Project see
Murrin Murrin Project
operators
agent of participants,
whether, 329-330
appointing clauses, 330
contractual duty of care, 331
criminal liability, under
environment protection
legislation, 335
fiduciary obligations, 331,
375
limitation of liability to
participants, 331-333
exclusion clauses, 332-
333
indemnity clauses, 333
negligence, gross, 332, 347
statutory liability, 334-335
third parties, liability to, 333
types of, 329
wilful misconduct, 332
petroleum
agreeing as to procedures for
the off-take of, 366-378
contractual principles,
373-375
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dispute resolution
procedures, 372
fiduciary obligations,
375377
refusal, whether
restraint of trade, 369
statutory provisions,
377-378
ways of procuring, 372-
378
amalgamation see
Amalgamation supra
exclusionary provisions, 372
joint operating agreement
amalgamation,
considerations on, 361
ownership article, 379
market power, 370-371
pre-emptive rights, 365, 385-398
avoidance of
creating new rights, by,
390
judicial approach to,
391
non-cash consideration
offers, 390
package deals, 391
related corporation
transfers, by, 389
related party assignee
granting rights, 390
share transfers, 390
techniques, 389-391
enforceability of clauses, 391
exclusion of provisions, 388
fiduciary obligations, 392-
393
interpretation of clauses, 391
pros and cons of, 386-389
risk allocation in, 327-360
third parties, liability of
operator and participants to,
333

Kyoto Protocol, 468-469
adoption, 481
Australia's approach, 473-476



616

emission targets, 482, 493

emission trading under, 478,
479-480, 484-488

international obligations, 482

legally binding, whether, 481-
482

Legal professional privilege, 123-
124, 127

Lenders
mining companies and see
Mining companies

Licence
electricity supply, for see
Electricity supply

Mabo v Queensland see Native
title

Market power
meaning of concept, 370
substantial degree of, 370
taking advantage of, 371

Minerals

co-ownership of, 378

construction materials,
distinguished, 456, 464

definition of, in Crown Lands
Acts, 454-455, 465-467

history of reservation by
Crown of, in New South
Wales, 459

Minister for Mineral Resources
v Brantag Pty Ltd, 452-467

ordinary soil of the district
distinction between, 456,
462-463

reservation as, whether
precluded by reservation for
public purposes, 459-460,
465-467

rutile, ilmenite and zircon as
Crown Lands Acts,
definitions in, 461-462
modern usage, according to,
466

sand
minerals within the sand,
distinguished, 458, 463, 464

" Mining

Gawler Craton, exploration in
see Gawler Craton

native title, effect of, 498-500,
517, 553-554
Gawler Craton, 1-48
Native Title Mining
Agreement, 27-29

Far West Coast, 29-32

native title parties, negotiation
with, 28-29

operations, notice of proposed,
27

tenements, extinguishment, 49-
50, 54, 61-62

Mining companies see also Gold
mining companies
environmental policy, 217
financial model, 212-213
financing options, 212
foreign countries, investing in

investment agreements with
foreign governments, 221
risk assessment, 220-222
undertakings, 222-224
lenders
development risks, 215
disposal of assets, preventing,
219
environmental risks, 217-218
financial indebtedness to
third parties, 218
financial undertakings
imposed by, 220
gearing ratio, 220
interest cover, 220
net worth, 220
native title, 216-217
negative pledge provisions,
219
operations risk, 216
restrictions imposed by, 218-
220



technical risks, 215
understanding by, 212-217

Mining industry

capital intensive, 211
financing, 211-225
gold, 212-218, 225

Murrin Murrin Project, 190-210

access agreement, 193
continuing obligations,
agreement, 193-194
cross charges and cross
mortgages, 192
documents, 191-195
engineering procurement and
construction contract, 194
financing see Project financing
joint venture agreement, 192
marketing agreement, 193
offtake agreement, 193
ramp up agreement, 194-195
sale agreement, 191
Sherritt Agreement, 195
structure, 191

Nasdaq Stock Market

Australian securities traded on,
244

National Electricity Management

Market Company

(NEMMCO), 250, 253, 281

ancillary services, 285-286

establishment, 281

facilitator role, 284

functions, 281

inter-regional hedging market,
286

loss factors, determining, 285

network regions, establishing,
285

reserve trader, as, 285

National Electricity Market

(NEM), 250-251, 274, 280-288

benefits to be delivered by, 280

forms of trading, 283-285
bilaterial contracting, 283
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short-term forward market,
284 ,
inter-regional hedge market,
285
spot trading, 285
reserve trading, 285
vesting contracts, 287
generators, 274
key features of, 282-283
objectives of, 280
phasing in of, 274
two distinct markets in, 274
retail electricity, 274, 276
wholesale electricity, 274,
275

Native title

Aboriginal and Torres Strait
Islander Heritage Protection
Act 1984, 21

Aboriginal customary law, 502,

515-517, 536, 542, 557
failure of common law to
recognise, 515-517

Aboriginal Heritage Act 1988,
20-21

access to land, 20-23
Gawler Craton see Gawler
Craton

acquisition of property and, 96-
98

acquisition of sovereignty
acquisition of ownership of
land, distinction, 514-515
effect, 517
justiciable, whether, 512
means by which acquired,
relevance of, 512-513,
517-519
settlement, by, 514-517
terra nullius, doctrine, 514,
516, 520, 531
territorial sea, over, 545-546

Coe v Commonuwealth, 515

common law on, 507-521, 530,
531, 536-538, 556
offshore, 541-548

content, 536
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Croker Island Seas claim see
Croker Island Seas claim

cultural heritage, and, 560-563

extinguishment, 547
Coast Islands Declaratory Act
1985 (QId), invalidity, 526,
537
Land (Titles and Traditional
Usage) Act 1993 (WA),
invalidity, 528
parcel by parcel, 515

High Court cases, 537-538

Hindmarsh Island Bridge Act
case, 501, 504, 521-522,
561-563

International Convention on
the Elimination of all Forms
of Racial Discrimination,
impact of, 526-529

international law and, 498-531,

503-507

international obligations,
conflict with, 519-520

issues for mining companies,
216-217

Mabo v Queensland (No 1), 526,
537

Mabo v Queensland (No 2), 18,
19, 515-516, 542, 547-548,
558, 559
expropriation of property,
96
role of international law
principles in, 498, 501-506,
507-510, 511-520, 521-526

minerals and petroleum, rights
to, 549-552

mining industry, effect on, 216-
217, 498-499, 553-554
Gawler Craton, 15, 17, 18,
21, 24, 26, 31

Native Title Act 1993, 18, 19, 22,
25, 27, 32, 98, 499, 517, 520,
529, 532, 538-540, 548, 554

Native Title Mining
Agreement, 26-29
negotiation of, 26

INDEX

negotiation
procedure, 28-29
right to, 21, 24-26

offshore recognition, 519-520,
532-555
common law, by, 541
Croker Island Seas claim see
Croker Island Seas Claim
non-recognition, argument
for, 542-547

Pastoral Land Management and
Conservation Act 1989 (SA),
22-23, 32

Racial Discrimination Act,
effect, 527-529, 537

recognition, developments in
international law requiring,
512-514

source, 537

terra nullius, rejection of
expanded doctrine in
international law, 512-516

uncertainty surrounding, 216

Wik Peoples v Queensland, 515,
536, 538

Natural gas
Australian reserves, 417

Negligence
operator in joint venture, by,
332, 347

New York Stock Exchange
Australian companies listed on,
244
offering securities on see
Securities

Newcrest Mining (WA) Ltd v
Commonwealth, 49, 51, 54, 61,
62, 68, 70, 73, 74, 81-84, 86, 87,
88, 89, 96, 97, 507, 523, 552

Offshore investment
debt or equity funding, 320
dividends flowing from, 308
financial instruments, use of,
310-312



foreign countries, in see Foreign

countries

foreign dividend account
(FDA), 311

future disposals, 322

repatriation of profits, 299, 323

structuring, 318

tax haven resident companies,
322,326

tax planning, 297, 311

taxes
Australia, payment in, 316,
326
customs duty, 296
deductibility of expenses, 299
holidays, 298
local system of, 298
minimising amount of, 313
royalties on mining output,
296
tax sparing provisions, 298
VAT, 296

type of vehicle, 319
commercial considerations,
319
transfer pricing, 319

unincorporated joint ventures,
301

Pastoral Land Management and

Conservation Act 1989 (SA),
22-24,32-33

Petroleum

Commonwealth draft
guidelines for trans-
boundary unitisations and
the rule of capture, 433-451
enforced unitisation, 447
Petroleum (Submerged Lands)
Act 1967, 378, 439
summary of, 434-435

data access release, 450

disposal of joint petroleum, 365
agreeing as to procedures for,
366
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contractual principles,

373
dispute resolution
procedures, 372
fiduciary obligations,
375
necessity to agree, 367
refusal, whether
restraint of trade, 379
statutory provisions,
378
ways of procuring, 372
entitlement to recover,
distinguished from
ownership, 380
exploration permits,
extinguishment, 50, 54-55,
59-60
Gas Pipelines Access Bill, 365
joint ventures see Joint
ventures
market power
meaning of concept, 370
substantial degree of, 370
taking advantage of, 371
ownership of
co-ownership principles, 380
Crown, by, 380
entitlement to recover
petroleum, distinguished,
380
JOA article, 379
statutory provisions, 378
United States case law, 379
rule of capture
Australia, application in, 436
common law, under, 435
unjust enrichment and, 444

Profit

offshore investments, from,
repatriation of, 299-304,
323-326

Project financing, 190-210,

211225
Australian security documents,
199-200



620

bond collateral trust deed,
199
Chargee's Deed of Covenant,
199-200
custodian deed, 200
fixed and floating charges,
199
loan agreements and
subordination deeds, 200
mining mortgage, 199
banks, by, 190, 200-204
capital markets, by, 190-210
~ comparison with bank
financing, 200-204
advantages, 200-202
differences, 202-204
interest withholding tax
exemptions, 206
United States, r 144A, 190
corporate debt financing, 212
covenants, 201, 204
draw down, 203, 205
dual track approach, 204-205
inter creditor issues, 205
interest withholding tax
provisions, 206
Murrin Murrin Project, 190-210
joint venture structure, 191-
192, 195-196, 208-210
project agent proposal, 205-
206
rating, 202, 203-205
taxation, 204-205
United States financing
documents, 196-198
closing memorandum, 198
collateral agreements, 198
indenture, 197
offering memorandum, 196
purchase agreement, 197 -
registration rights agreement,
198
subordinated revolving
credit facility, 198

Property

acquisition of see Acquisition

of property

confidential information as, 102
definition, 51-52, 82-85
expropriations, constitutional
protection against, 49-74
mining and petroleum
exploration, effect on, 49-51
right, modification or
extinguishment, 57-63

Prospectus

public offering of securities in
the United States, for
contents of, 228-230
description of issuer, 228,
229
drafting, 231
dual offering, 230
financial statements, 229
management discussion and
analysis, 229
registration, filing and
listing, 227-237
risk analysis, 228-229

Public offering
securities, of, in the United
States see Securities

Racial discrimination

convention on, 506, 526-529,
531

Racial Discrimination Act, 526

human rights, protection of,
527

native title, effect on, 527-529,
537

Resource industry rights
Commonwealth legislative
powers affecting, 99

Rule of capture
Australia, application in, 436
common law, under, 435-439
unjust enrichment and, 444-446

Seas and Submerged Lands Act
Case, 512, 520, 523, 529, 543



INDEX 621

Securities secondary market trading

public offering of, in the United activity, 241-243
States, 226-244 over-allotment option, 242
Australian companies listed stabilisation, 241
on the NYSE, 244 structuring the issuing
Australian securities traded vehicle, 227-238
on Nasdaq Stock Market, underwriting, 238-240
244

contemporaneous listing on
ASX, 230-231
depositary receipt program,
235
exemption from registration,
228
identity of issuer, 227, 228
indemnities from issuer, 232
listing, 236-237
offering process, 237
post-listing obligations, 243
pricing of the offering, 238
private placements, 227
prospectus
contents of, 228
description of issuer,
228
drafting, 231
financial statements,
229
management discussion
and analysis, 229
risk analysis, 228
use of, in dual offering,
230
registration statement, 230,
232-233
contents of, 228-230
declaration as to
effectiveness of, 227,
238
pre-filing period, 233
public filing of, 233,
234-235
SEC review of, 233
registration with SEC, 227
due diligence, 231
process, 233
road show, 237

Standing Committee on
Ecologically Sustainable
Development, 427

Stolen Generations Case,
522-523

Subpoenas

disclosure, enforcing, 135-144
arbitration agreement, 140-

143

challenging, 139-140
compliance, 136-139
protection of documents,
143-144

subpoena ad testificandum,

136

subpoena duces tecum, 136

Tax
offshore investments see
Offshore investments

project financing, in relation to,

206-207

Teori Tau v Commonwealth, 68-

69, 81, 96-97, 552
Terra nullius, 514-517

rejection of expanded doctrine

in international law, 512-516

Trade Practices Act 1974
access to services, 177-181
disclosure, forcing, 125-128
joint ventures, and, 369-375

Transfer pricing, 306-309, 310-

311, 319-320

aim of provisions, 307
cost allocation, 320
income allocation, 320
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management and technical
services, in provision of, 307-
308

quasi equity, concept of, 307-

308

subsidiary or branch, 319

type of investment vehicle, 319

Treaties, 507-511
Commonwealth power to enter
into, 525-526
indigenous rights, 517-519
legal status, 508
obligations, 55
tax and, 55, 298-300
Timor Gap Treaty, 50

United Kingdom
gas market see Gas markets

United Nations Framework
Convention on Climate
Change 1992, 468-497

Australia's role in negotiating,
474-476, 478

emissions trading, 484-488, 489-
491, 491-497

implications for Australia, 470-
478, 483-484

key principles, 475-476, 480-482

United States
financing documents see Project
financing
gas market, 169-171
public offering of securities in
see Securities

Unjust enrichment
rule of capture and, 444-446

Uranium mining, 422-432

Australian Radiation Protection
and Nuclear Safety Bills, 428

Commonwealth legislation,

422-423

government policy, 423-424

Koongarra Project Area Repeal
Bill 1996, 430

legal controls applicable to, 422

Prohibition of Exportation of
Uranium (Customs Act
Amendment) Bill 1996, 431

Senate Select Committee, on
424-427

Standing Committee on
Ecologically Sustainable
Development, 427

"three mines'' policy, 423

World Heritage properties, 430-

431

Wik Peoples v Queensland, 499,
510, 515, 536, 538

Wilful misconduct, 332, 347, 353-
360

Working Group on Indigenous
Populations (WGIP), 504

World heritage
uranium mining in or near
properties, 430-431






