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pointed that that the chaliengers' argument in Smith v. Gibbs leads to the absurdity that co-holders of a
permit to enter would commit trespass if they went upon the subject land singiy and not as a complete team:
[1985J 2 Qd. R. at 65.

The jUdgment of Macrossan J. touches in passing upon a broader and more interesting question. It
concerns s.21 (1) of the Queensland Act. That sub-section authorises the grant of a mining lease to an
applicant 'complying with the provisions of this Act relating to such an application'. Its closing words state
that' ... a person shali be taken to have complied with the provisions of this Act if he has, in the opinion of
the Governor in Council, substanfialiy complied with those provisions.' It appears that some Departmental
nervousness was felt about the lease under discussion and the relevant Executive Minute recited that the
Governor in Council found 'substantial compliance.'

The effect of tllat opinion did not have to be considered in Smith v. Gibbs because, as the Court found,
the lease was strictly in accordance with the Act. However Macrossan J., speaking obiter, did indicate
some doubt about the ambit of an executive opinion under s.21(1).

Could it, for instance, cure a lease granted in the face of an express statutory prohibition such as the
ban on granting a lease over private land to a person without a permit to enter? Such a defect was fatal to a
New South Wales mining lease granted in Brom/eyv. Muswellbrook Coal Company(1973) 47 A.L.J.R. 710.
But arguably the closing words of s.21 (1) of the Queensland Act are more potent than a mere de minimis
rule. They are in sUbjective terms: '... if he has, in ihe opinion of the Governor in Council, sUbstantially
complied.' Presumably the Governor in Council must appear to advert to the defect in the application and
record his opinion as to 'substantial compliance'. (In Smith v. GibbS Macrossan J., at page 60, noted in
passing that the Executive Minute did not specifically refer to the fact that only one of the permit holders
had applied for the lease.) But apart from such matters of form it can hardly be correct to interpret quite
literaliy the closing words of s.21 (1). Can it be law that any and every non-compliance with the Act or
RegUlations can be forgiven pursuant to that provision? The property of the Crown cannot be alienated by
mere executive fiat: Cudgen Rutile (No.2) Pty Ltdv. Chalk[1975J A.C. 520. Surely at some point, the courts
would insert the word 'reasonable' or some other term of limitation before the words 'opinion of the
Governor in Council'. But at what point and in what circumstances? The answer to this question awaits
something more than the tantalising dicta in Smith v. Gibbs.

• Barrister, Old. N,S.W.
Old. Information Service Reporter.
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2. Workshop on Aboriginal Land Rights - An Overview by V.B. Hughston,
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