
APLA Update - August Issue, 1994

PRACTICE UPDATES

Recovering Costs Of Expert 
Accountant's Reports

Peter Carter, Carter Capner Solicitors, 
QLD

Britz v . J B Davies Enterprises Ptv Ltd (unreported) 
Pratt DCJ, Brisbane District Court 19.03.93

Plaintiffs often encounter difficulty on taxation, 
recovering the costs incurred in engaging an expert 
accountant to prepare calculations o f the p la in tiffs  
econom ic loss. In a recent District Court case in 
Q u e e n s la n d w h ic h  resu lted  in an aw ard o f  
approximately $130,000.00, Pratt DCJ remarked 
most favourably on the practice o f the preparation 
o f  such reports:

“As to the rem aining heads o f  past and future 
econom ic loss I have been greatly assisted by a 
report from [chartered accountants] which became 
Exhibit 10. Such assistance is to be encouraged. The 
time is long past when Judges o f  this Court should 
be expected  to flounder about with a m ass of  
m ateria l w h ich  is not brou gh t to g e th er  in 
professional manner. I am prepared to accept the 
chartered accountant scenario 1 in point o f concept 
and calculation so that one can safely take the figure 
o f  about $90 ,000  as a starting point.”

Although this was a high damage case, the plaintiff 
was an em ployee rather than self-em ployed, there 
seem s no basis why the same reasoning can not be 
applied in cases o f smaller losses. The judgment 
generally lends great assistance to the plaintiff’s 
cause in endorsing the practice o f engaging third 
parties to prepare reports in relation to econom ic  
loss. As the current District Court Cost Scale makes 
no allowance for solicitors carrying out work of  
that type, it w ould  seem  exp ed ien t to engage  
accountants in appropriate cases rather than carry 
out the calculations them selves.

Recent Workers 
Compensation Decisions 
Important for Lawyers in 
South Australia
John Pearce, Morris Pearce & Associates, 
SA

Two recent decisions o f  the South Australian Full 
Court are o f  great importance for South Australian 
practitioners dealing in the Workers Compensation  
ju r is d ic t io n . B oth  d e c is io n s  co n cern  the  
interpretation o f the Third Schedule to the Workers 
Rehabilitation and Compensation Act 1986 (“the 
A ct”). This schedule is a type o f  “Table o f M aims”. 
Pursuant to Section 43 o f the Act injured workers 
are entitled to lump sum com pensation for non­
e c o n o m ic  lo ss  in accord an ce w ith the Third  
Schedule.

Both Section  43 and the Third Schedule were 
substantially amended in December o f 1992, which 
amendments were held to be retrospective in Workers 
Rehabilitation and Compensation Commission x  
Hoiski (1993) 170 LSJS 130. The effect o f the 
amendments was to make the Third Schedule the 
complete code for the entitlement to, and calculation 
of, lump sums for non-economic loss.

The recent decisions o f Workers Rehabilitation and 
Compensation Corporation v Battaglia (Judgment 
d e liv e r e d  2 2 n d  Ju ly  1 9 9 4 ) and W orkers  
Rehabilitation and Compensation Corporation ,Y 
Hann (Judgment delivered 28th July 1994) have 
made clearer som e other con seq u en ces o f  the 
Decem ber 1992 amendments.

In Battaglia the worker had sustained an injury to 
h is b ack . He had a lrea d y  r e c e iv ed  so m e  
compensation for non-econom ic loss because o f the 
resultant permanent disability to his back. The Full 
C ourt h eld  that he w a s e n tit le d  to further  
com pensation pursuant to the Third Schedule for 
the permanent loss o f  capacity to engage in sexual 
intercourse (even though that loss o f capacity was 
only partial). In other words it was held that for 
the p u rp ose  o f  the A ct the w orker had tw o  
com pensable disabilities for which claim s could be 
made pursuant to Section 43.
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The earlier payment for non-economic loss was paid 
to the worker pursuant to Section 43(3) o f the Act. 
That section was repealed by the December 1992 
amendments. However, the case is still o f general 
importance as it clearly follows from the decision that 
workers with an injury to one part of their body (for 
example the back) can make a separate claim for the 
effect their injury has on their ability to engage in 
sexual intercourse.

This decision  is o f  considerable importance as 
payments for this disability are potentially very high. 
Furthermore, although this decision concerned a back 
injury, there is no reason to restrict the scope o f the 
case to any specific type o f injury.

To many this decision will be seen as some form of 
just o ffset to other con seq u en ces o f  the 1992  
amendments. In particular it is generally believed in 
the loca l p ro fessio n  that the e ffe c t  o f  th ose  
amendments was to reduce considerably the payments 
received pursuant to Section 43 by some classes of 
injured workers - iq particular those with back injuries. 
Many practitioners believe that the payouts to workers 
with back injuries for non-economic loss were reduced 
by as m uch as tw o-th irds. The fact that the 
amendments were made retrospective only increased 
the sense o f injustice felt by many.

In Hann the worker was not so fortunate. The Full 
Court held that, as a result o f  the 1992 amendments, 
the worker was not entitled to receive a Section 43 
payment for a purely “mental” disability. The Court 
came to this conclusion on the basis that, in the 1992 
amendments, the word “mental” was excluded from 
the Third Schedule which now only makes reference 
to the impairment of a “physical or sensory faculty”.

The decision of the Full Court was clearly based on 
purely legal grounds and was not in any way a 
judgment on the reasonableness o f this amendment. 
The result o f the decision is that one class o f injured 
workers are clearly discriminated against by the 
legislation as it now stands.

The position o f injured workers with psychiatric 
disabilities is made even worse by the fact that their 
entitlement to make a claim for common law damages 
for pain and suffering was also taken away by the 
1992 amendments.

In terms of logic and fairness the present scenario is quite 
unjustifiable. Whether or not the present Government 
will move to legislate to correct this anomaly is somewhat 
debatable given the fact that, to date, they have shown 
very little sympathy for “stress” claims.

There is a small crumb o f consolation. It seem s 
arguable that if a mental disability results in a physical 
im pairm ent, then that p h ysica l im pairm ent is 
compensable. One obvious example o f a physical 
im pairm ent w ould  be im p oten cy  cau sed  by a 
depressive illness. Another exam ple is that o f  a 
somatoform pain disorder. N o doubt we can expect 
some interesting case law regarding what amounts to 
a “physical or sensory” disability as opposed to a 
“mental” disability.
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DO YOU NEED AN 
EXPERT IN THE

FOLLOWING AREAS ?:

CANCER MEDICINE 
FORENSIC PSYCHIATRY

DO YOU HAVE 
EXPERTS THAT YOU CAN 

RECOMMEND FOR THE APLA 
EXPERT DATABASE?

If the answer to either of 
these questions is
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please call
Anne Purcell on (02) 262 6960
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