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Capital Gains Tax 
on Injury Awards
Kate Hendry, APLA Member, Qld

M em bers should note that the final R uling w as 
handed down by the A ustralian Taxation O ffice on 
6 Decem ber, 1995 (Reference: TR 95/35)

T he general rule is that dam ages for personal injury 
received by an individual P la in tiff w ill be exem pt 
from  Capital Gains Tax (CGT).

However, in cases where econom ic loss is recovered 
by an associated entity (com pany/trust) em ploying 
the P laintiff,under a “per quod” action, law yers 
m u s t n o w  g iv e  c o n s id e ra t io n  to  th e  C G T  
im plications w hich were considered in the A ugust/ 
S eptem ber edition o f Update.

In short, that proportion o f com pensation received 
as a  result o f a personal injury claim  that is attributed 
to an associated entity’s loss will now  attract C G T  
liability.

W here em ployers are co-plaintiffs, law yers should 
e n su re  th a t any  lum p su m  a w a rd /s e t t le m e n t 
specifies the am ount o f com pensation that pertains 
to the em ployer’s loss as opposed to the P la in tiff’s 
loss, o r that the com ponents o f  the lump sum be 
c a p a b le  o f  b e in g  d e te rm in e d  o r  re a s o n a b ly  
estim ated. If  not, the whole dam ages aw ard will 
a ttrac t C G T liability  and the exem ption  w hich  
w ould otherw ise be available to the P lain tiff will 
not apply.

Potential CG T liability should therefore be taken 
into account when assessing quantum  in these cases, 
and the pertinent portion o f the dam ages “grossed 
up” .

W hilst the ATO has indicated that the exem ption 
from  C G T will probably be extended to claim s for 
lo s s  o f  c o n so r tiu m , it w o u ld  be p ru d e n t to  
incorporate in any terms o f settlem ent or court order 
an indem nity in relation to C G T liability that may 
be im posed, until the position becom es clear.

M em bers should also bear in m ind Ronald G orrick’s 
consideration o f  the ruling insofar as it relates to 
dam ages received by the estate o f  an injured victim  
w hich was published in the June/July  Update.

Hidden Hazards Of 
Defective Products:
Now And In The Future

R e p r in te d  w ith  th e  p e r m is s io n  o fA T L A ’s  N a tio n a l  
C o lle g e  o f  A d v o ca cy . This p a p er  w as f ir s t  presen ted  a t the 

1995 ATLA Convention, New York

Gary C. Robb, Kansas City, Missouri

Introduction

M any A m erican consum ers today assum e that 
com m ercial products on the m arket provide a high 
level o f safety based on extensive pre-m arketing 
testing by industry and/or governm ent regulators. 
Those who handle products liability cases know that 
this consum er confidence is m ore often than not an 
illusion. Hidden hazards exist in the use o f  currently 
m arketed products. A  “hidden hazard” as used 
herein  refers to defects that canno t be seen o r 
suspected to exist by a reasonable consum er.

Toys

Toys have long been a hotbed o f consum er products 
safety litigation. Children are certainly the m ost 
innocent o f consum ers, incapable o f  appreciating 
hidden or even apparent dangers o f toys. Parents 
and purchasers o f toys are som etim es distracted o r 
m isled  by attractive packaging  and aggressive 
marketing.

Certainly, strides have been m ade in this field based 
largely on the unrelenting  effo rts o f  consum er 
advocates. Age-appropriate guidelines im printed on 
the outside packaging o f a toy product constitute 
noteworthy progress toward insuring safety am ong 
toy users. H owever, the m assive crayon recalls 
instituted in 1994 dem onstrate that hidden dangers 
still exist on a massive scale in the toy field. O ver 
the course o f 1994, nearly one m illion boxes o f 
crayons sold by multiple “o ff brand” m anufacturers 
were recalled because they may contain harm ful 
levels o f lead, that could pose a poisoning hazard 
to children using the crayons. The m anufacturers 
and quantities involved in this recall alone are 
astounding:

• 3 B om b Im p o rts  o f  N ew  Y ork C ity
(80,400 boxes recalled)APLA Membership
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• Toys “R ” Us Crayons sold in 1990-1991 
and 1993 (102,000 packages recalled)

A .J. C o h en  D is t r ib u to r s ’ C ra y o n s  
(226,008 units recalled)
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O v e rseas  U n ited  o f  N ew  Y ork C ity  
(16,949 boxes recalled)

• B a rg a in  W h o le sa le  o f  L os A n g e le s  
(101,184 boxes recalled)

• U niversal International of M inneapolis 
(295,000 boxes recalled)

• K ip B ro thers C rayons (19,006 boxes 
recalled)

• Kaleidoscope Art sets m anufactured by 
Sure Products Inc., Chicago and sold by 
T oys “ R ” U s from  Jan u a ry  th ro u g h  
A ugust o f 1994 (14,000 sets recalled)

That an innocuous toy product such as crayons 
could be placed on the m arket for sale in a form  
that constitutes such a hidden danger to child users 
is a surprising exam ple o f testing and regulatory 
lapses in the toy industry . T here is no way a 
consum er could possibly discern the lead content 
o f a crayon, short o f taking it to a lab for analysis.

Motor Vehicles

The ex ten siv e  public ity  involving the G eneral 
M otors C hevrolet and GM AC pick-up trucks with 
the co n tro v e rsia l “ side sad d le” fuel tanks has 
overshadow ed the discovery o f other latent defects 
in vehicles placed in the stream o f commerce.

For exam ple, 356,097 GM Geo M etro passenger 
cars, 1989-1993 model years, were recalled in 1994 
due to a hood  la tch  p rob lem . An im properly  
positioned spot weld in these subcompact passenger 
cars can cause the hood to fly open while the vehicle 
is being driven. This event often occurs without any 
prior w arning.

The A m erican public assumes that vehicles sold in 
the m arketplace have been strictly analysed and 
inspected. However, defects such as these “flying 
hoods” dem onstrate that such is not always the case.

Consumer Household Products

H ousehold products utilising therm ostats continue 
to present a hidden risk to unsuspecting consumers. 
Num erous cases o f exploding hair dryers and coffee 
m a k e rs  h a v e  b ee n  re p o r te d  w h ic h , upon  
in v estig a tio n , have been linked to defectively  
designed o r m alfunctioning thermostats.

F or ex am p le , in June 1994, B lack & D ecker/ 
General E lectric recalled a large num ber o f under- 
the-cabinet coffee makers manufactured from 1984 
to 1988. T he therm osta ts  in these un its w ere 
d iscovered to be defective and presented a fire 
hazard. N um erous incidents involving fires caused 
by these products have been reported.

T h ere  is v ir tu a lly  no w ay fo r a co n su m er to 
independently test a therm ostatic unit housed in a 
househo ld  p roduct. The problem  is m agn ified  
because these defective thermostats can malfunction 
after the product has been used for a period o f time, 
w ithou t any w arning signs to the user. S im ple 
m echanical defects o f a product’s interior workings 
can also lead to disaster. In March 1994, Casablanca 
Ceiling Fans recalled over 3.2 m illion ceiling fans 
on the m arket, due to a discovery that while in use 
they may separate from the canopy on which they 
are m ounted to the ceiling and fall to the ground, 
typically while the blades are engaged and rotating. 
This m echanical defect cannot be observed by any 
consum er, even upon close inspection.

Child Care Equipment

T here have been regular reports o f  defects and 
d an g e rs  p o sed  by c h ild  ca re  eq u ip m en t. F o r 
ex a m p le , o v e r the p a s t sev e ra l y ea rs  it w as 
d iscovered  that w idely m arketed m ini beanbag 
chairs o r platform s, that had been marketed for use 
with infants, posed a risk o f suffocation to the infant. 
The m arketing o f such products has been largely 
discontinued.

Even products designed for child safety and comfort 
can pose hidden risks. For example, two-rod toddler 
beds and guardrails manufactured by Cosco, Inc., 
in 1991 and 1992, were recalled in June 1994 due 
to the realisation that they are an entrapm ent hazard 
that could result in asphyxiation. The design o f  the 
guard rails can allow  a space to be created between 
the low est rod, the bed m attress frame, and the 
m attress, in w hich a child can becom e entrapped 
while sleeping o r attem pting to back down off the 
bed through the guardrails. Cosco received at least 
67 reports o f  children becom ing entrapped in these 
toddler bed guardrails.

The average consum er purchasing a new product 
to enhance child safety would rarely suspect that 
the product itse lf may constitute a serious hazard.

Pharmaceutical Products

M any people assum e that a drug product approved 
for use by the F.D. A. is safe, when used as directed. 
Insiders to the F.D.A. approval process have long 
known that this is not always the case and that the 
F.D.A. has approved m any products that were later 
recalled o r banned due to proof that they were 
u n sa fe . F o r  e x a m p le , th e  d ru g  Im itre x , 
m anufactured by Cerenex/Glaxo, has been widely 
m arketed  and prom oted in 1994 and 1995 as a 
p re s c r ip t io n  m ig ra in e  m ed ic a tio n . T h is  is 
notw ithstanding knowledge that Imitrex can cause 
serious injury or death due to effects the drug has
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on the heart. The drug can cause coronary arteries 
to contract or go into spasm , leading to heart attack 
o r death. The drug has been linked to num erous 
deaths world-wide, yet G laxo continues to m arket 
and prom ote the drug.

Food Service Products

In recent years, there have been a num ber o f widely 
publicised incidents involving food sold through 
restaurants. M ost notew orthy is the “M cD onald’s 
Coffee Case.” M cD onald’s requires all franchisees 
to serve coffee at 180 to 190 degrees, which is 40 
to 65 degrees hotter than hom e-brew ed coffee or 
coffee brew ed at m ost o ther restaurants. Coffee o f 
th is tem perature, w hich  is so ld  bo th  inside the 
restaurants and at drive-thrus, causes third-degree 
bum s if  it com es in contact w ith hum an skin.

In A ugust 1994, a 2.9 m illion-dollar ju ry  verdict 
w as returned for a w om an w ho suffered severe 
third-degree bum s and required  extensive m edical 
treatm ent and skin grafting  as a result o f  spilled 
M cD onald’s coffee. T here w ere som e 700 prior 
com plaints o f incidents before this case, and the 
ju ro rs in the case com m ented that their verdict had 
been based in part on M cD onald’s “indifferent” 
attitude regarding this problem . The verdict was 
substantially reduced by the trial court, and the case 
was subsequently settled. M cD onald’s continues 
to sell its coffee at this tem perature.

A lthough this case has been m isconstrued in the 
m edia to the advantage o f  tort reform  proponents, 
the facts o f the case and prior incidents demonstrate 
the reasonableness o f  the ju ry ’s v e rd ic t An unwary 
consum er has no way o f  know ing that M cD onald’s 
serves its co ffee a t a h ig h e r tem pera tu re  than 
anyone else in the industry, o r that it will cause 
third-degree bum s on contact w ith hum an skin. A 
reasonable consum er m ight assum e that a coffee 
sp ill  w ou ld  re su lt in  no  m o re  than  e x tre m e  
discom fort and em barrassm ent.

T he Jack -In -T h e-B o x  cases  in v o lv in g  ta in ted  
ham burger m eat dem onstrate another incidence o f 
consum ers exposing them selves and their children 
to unknow n danger. T he so le  p ro tec tio n  to a 
c o n su m e r in such  c irc u m s ta n c e s  is co o k in g  
ham burger m eat until it is well done. Reasonable 
food service providers should take that precaution.

Conclusion

As the above exam ples dem onstrate, m any o f the 
defective products and consum er item s sold in the 
marketplace today have defects that are hidden and

impossible to detect by the reasonable consumer. 
W hile the ethical product m anufacturer will seek 
to recall or retro-fit the product when a hidden 
defect is discovered, such recalls or retro-fits are 
not always undertaken. Even when recalls or retro
fits are undertaken, the publicity generated by the 
m anufacturer relative to the recall or retro-fit rarely, 
if ever, matches the level o f prom otion in promoting 
the product.

W ith increasingly sophisticated products, hidden 
product hazards can grow  only m ore com m on. F or 
their own safety, the consciousness o f  Am erican 
consum ers m ust be raised to rid them  o f a false 
sense o f  security that products that m ake it to the 
m arke tp lace som ehow  p rov ide  a guaran tee  o f  
safety. This is particularly true based on current 
movem ents to further lim it the governm ent’s role 
in inspecting and regulating consum er products. If  
the role o f  agencies such as the F.D.A. and the 
D epartm ent o f  A griculture are cut back from  the 
current levels, w ill products m anufacturers and 
sellers step up their self-regulatory efforts? The 
lessons o f history tell us that the answ er is clearly 
“N o.”

ATTENTION
Do you need an expert in 

Cancer Medicine 
or Orthopaedics?

do you have an expert 
that you can recommend 

for the APLA Expert Database?

If the answer to either of 
these questions is

YES
please call the

APLA Office 
on (02) 262 6960
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