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Fewer support Aborigines’ cause
The A boriginal cause has lost 

sign ificant support among th e Aus
tra lian  com munity in recent years, 
the latest Herald Survey shows.

But it still has more sym pathis
ers than opponents.

T!>e survey found 31 per cent o f 
A ustralians believed the Federal 
Government should be doing more 
to help A borigines. Seven years ago 
5 0  per cent held that view.

The number who thought the 
Government should be doing less 
for Aborigines has grown in that 
time from  10 per cent to  22  per cent 
o f the population, but they remain a 
c lear m inority.

Som e 41 per cent think the 
Government is giving about the 
right priority to helping A borigi
nes, com pared with 3 6  per cent 
seven years ago.

Tile survey also  found a sign ifi
ca n t drop in th e  nu m ber who 
blam ed  A b o r ig in a l  p ro b le m s  
mainly on the white community. 
Now 59 per cent see both com muni
ties as equally to blam e.

T h e  survey su g g ests  th a t a 
backlash among white A ustralians 
against the Aboriginal cause is 
sm aller than some people have 
suggested. An indication o f this was 
thftf there v ir tp e llv  im » chan ge  

in the numbers who hiamed the 
A u o n g m ea  in e m se l***  lo r  th eir 
problems.

Seven years ago 13 per cent 
thought the b lack  community itse lf 
was mainly to  b lam e; last month it 
was 14 per cent.

T h is group is still outnumbered 
by the 22  per cent who thought the 
wnue com mum iv oure imr»i oi m e 
blame tcom pared with 3 0  per cent 
tn IV7H).

How much should the Federal 
Government do for Aborigines?

B y  p a r t y  v o te  
ALP LU »nI

1978 1985 1378 1985 1978 1983
%  . . . . %  . % ■■ V. ,

More 5 0 . 31 63 _ _ 36 34 23
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Who is to blame for the blacks’ problems?
By apu: 1983

1878 1988 . 18-24 38-44 SO ph>a
% % V, %

The whites 30 22 21 27 22

Beth
equally ^ 54 ..„, 59 ^ „ 63 . , 57 . 52.

The blacks 13 14 13 11 20
Dent know 3  ;t.y. - .8 r\ • 3.:,

T h e survey was taken among 
2 ,0 0 0  p eo p le  on th e  In st two 
weekends o f  O ctober. The letter 
weekend vnw the handover o f Uluru 
(A vert R o ck ) tn ils  trnditionnl 
owners. I He questions were id m li- 
cnl to those asked in n sim ilar 
survev late  in 1978.

T h e biggest shift in attitudes was 
in groups th at were previously the 
strongest supporters of doing more 
fo r  Aborigines — Labor voters, 
tertiary  graduates, people In Ihe big 
cities, and. above n il, the voung.

W hile these groups sre  still m ore 
inclined than others to want the

G overnm ent to  do more fo r  Aborig
ines, nod to  blatne whites fo r  the 
b la ck s ' problem s, they a re  not as 
partisan a s  seven te a rs  ago.

T h ese  days, for exam ple, it b  not 
the young (th e  18-24 age group) 
who hold w hites most to  blam e, but 
the younger middle-aged (the 3 5 -4 4  
age group).

T h e proportion o f  Ihe young 
blaming b la ck s’ problems on th e 
whites has dropped I rom 3 9  percent 
to  20  per cent siace 1978. Seven 
years ago 6 5  per cent o f  the yoong 
wanted the Government to do m ore 
for A borigines, and only 7 per cent 
wanted it to  do less.

These days only 3 5  per cent 
favour m ore help and 2 2  per cent 
want less.

T h ose  wanting the G overnm ent 
to  do more now number only 3 6  per 
cent o f  L abor voters (6 3  per cent in 
1978). and 3 7  per cent o f  tertiary  
graduates (6 4  per e rn t).

M elbourne remains th e heart
land o ( support lor A borigines, 
w ith 4 2  per cen t w an tin g  th e  
Government to do more and oaly  1 1 
per cent less.

Sy d n ey  is  a ls o  sy m p a th e tic  
( 3 5 - 1 8 ) .  b u t th e  s it u a t io n  is  
reversed outside Ihe cap ita l cities 
(2 2  -  32 ). i he backlash  is  strongest 
in rural Q ueensland (1 5 -3 5 ).

T h e  oaly o th er groups wanting 
b lacks to be given less help rather 
than more were farm ers (1 7-381 nod 
those in the top incom e bracket 
(2 3 -2 9 ).
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MINING ON ABORIGINAL LANDS :

T H E UNITED STATES EXPERIENCE

... t h e  f a c t  r e m a i n s  t h a t  t h e  U . S .  g o v e r n m e n t  h a s  f o r  
t h e  m o s t  p a r t  c o m m i t t e d  t o  h o l d  i t s e l f  t o  a l e g a l  
o b l i g a t i o n ,  j u d i c i a l l y  e n f o r c e a b l e , t o  d e a l  f a i r l y  w i t h  
I n d i a n  l a n d s ,  a n d  t h i s  i n c l u d e s  I n d i a n  m i n e r a l s .

John D. Leshy, Professor of Law at Arizona State University 
and a recent visitor to the University of Western Australia, 
has written an important article under the title ’'Indigenous 
Peoples, Land Claims, and Control of Mineral Development : 
Australian and U.S. Legal Systems Compared”.
John Leshy’s article is timely. In Australia intense debate 
has been generated on the issue of Aboriginal control of 
ining activity on Aboriginal land. The Federal government’s 
referred National Land Rights Model seems designed to 

reduce Aboriginal . control, largely in response to
representations from the mining industry. And yet the
mining industry in America operates in a situation where 
Indians have substantial control over mining. Professor 
Leshy provides the following overview of the U.S. situation:

I n d i a n s  i n  t h e  U n i t e d  S t a t e s  t o d a y  g e n e r a l l y  c o n t r o l  
t h e  d e v e l o p m e n t  o f  m i n e r a l  r e s o u r c e s  on t h e i r  l a n d s .  
T h e  t r i b e s  a r e  c o n s i d e r e d  b e n e f i c i a l  o w n e r s  o f  t h e
m i n e r a l s ,  c o l l e c t i v e l y  r e p r e s e n t i n g  t h e  i n t e r e s t s  o f  
t h e i r  m e m b e r s ,  t h o u g h  t h e  U n i t e d  S t a t e s  h o l d s  l e g a l  
t i t l e  i n  t r u s t  f o r  e a c h  t r i b e .

T h e  t e r m s  o f  m i n e r a l  d e v e l o p m e n t  a r e  s e t  p a r t l y  b y  
f e d e r a l  s t a t u t e  a n d  p a r t l y  b y  n e g o t i a t i o n s  b e t w e e n  t h e  
t r i b e  a n d  t h e  m i n e r a l  d e v e l o p e r ,  w i t h  t h e  f e d e r a l  
g o v e r n m e n t  a s  t r u s t e e  a n  o b v i o u s l y  i n t e r e s t e d
p a r t i c i p a n t . F o r  t h e  m o s t  p a r t ,  f e d e r a l  s t a t u t e s  o r  
r e g u l a t i o n s  e s t a b l i s h  m i n i m u m  s t a n d a r d s ,  a n d  t h e  t r i b e  
m a y  n e g o t i a t e  u p w a r d s  f r o m  t h e m  t o  s e c u r e  g r e a t e r  
p r o t e c t i o n  f o r  t h e  e n v i r o n m e n t , m o r e  e m p l o y m e n t
o p p o r t u n i t i e s  f o r  i t s  m e m b e r s ,  a n d  o t h e r  b e n e f i t s .  T h e  
c r u c i a l  f i n a n c i a l  t e r m s ,  t h e  r e n t a l  a n d  r o y a l t y  r a t e s ,  
a r e  m o s t l y  e s t a b l i s h e d  b y  n e g o t i a t i o n , w i t h  t h e  
m a r k e t p l a c e  a n d  t h e  t r i b e * s  v e t o  p o w e r  e x e r t i n g  
i m p o r t a n t  i n f l u e n c e s .

T h e  r e l a t i v e l y  r e c e n t  d e v e l o p m e n t s  h a v e  g i v e n  t r i b e s  
a d d i t i o n a l  l e v e r a g e  o v e r  m i n e r a l  d e v e l o p e r s ,  a n d  
g r e a t e r  c o n t r o l  o v e r  m i n e r a l  d e v e l o p m e n t . F i r s t ,  t h e
U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  l a t e l y  c o n f i r m e d  t h a t  
t r i b e s  e x e r c i s e  n o t  o n l y  c o n s i d e r a b l e  p r o p r i e t a r y  p o w e r  
o v e r  m i n e r a l  d e v e l o p m e n t , b u t  a l s o  s o v e r e i g n  p o w e r s ,  
s u c h  a s  t h e  r i g h t  t o  t a x  a n d  o t h e r w i s e  r e g u l a t e  t h e  
a c t i v i t i e s  o f  m i n e r a l  d e v e l o p e r s  f o u n d  w i t h i n  t h e i r  
j u r i s d i c t i o n . S e c o n d ,  t h e  U n i t e d  S t a t e s  C o n g r e s s  h a s
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given tribes considerably more fl.exibility in dealing 
with mineral developers, including authority to enter 
more participatory arrangements like joint ventures and 
operating agreements. 

. ' 

The articl.e traces. the historical. evolution of law, policy 
and practice in the United States that has led to this 
position. It notes that, for the most' part, Indians have 
been accorded a power of veto ovei mineral development and. 
the courts have held the national government to a fiduciary 
duty in its relationship with the tribes. Recent 
interesting additions to the 'legal landscape' on the issue 
include the Indian Mineral Development Act, 1982, and 
Supreme Court decisions upholding the right of the tribes to 
exercise governmental taxing power over mining activities so 
as to improve the rate of financial return .. (Kerr-McGee v. 
Nava j o Nat ion 8 5 L . Ed . 2 d 2 0 0 ( 19 8 5 ) ) . A f fer-·-··-e-x-amrn in g 
·s··raTis""fTC"s······-··a·n-· mining activity on In di an lands' Professor 
Leshy suggests that "a rather compelling case can be made· 
that the tribal veto on mineral development has not thwarted 
mineral activity on Indian lands". 

He also notes that Indian control over mining is not 
necessarily dependent on Indian ownership of the sub-surface 
estate. Since the early part of the 20th century U.S. 
federal policy has been to reserve minerals from land 
grants; tribal lands subject to this sort of regime 
represent a close analogy to the typical Australian 
position. The is.sue became significant in the U.S. after 
the first "oil shock" in 1973 when the government and miners 
sought access to huge despotis of coal under ranchlands in 
several western States. Even though the government owned 
the coal, the ranchers were able, politically, to secure an 
Act requiring their consent (i.e. a veto power). The Act 
does not apply to minerals other than coal but, in pr•ctice1 
ranchers have been accorded a de facto veto. And miners 
have frequent 1 y chosen to purc-hase---·Tiie surface interest 
outright in order to gain unimpeded access to the sub
surface minerals. This tradition of requiring the consent 
of the surface owner also benefits those Indian tribes that 
do not own the sub-surface minerals. 

In comparing the Australian and U.S. experience, Professor 
Leshy notes the obvious differences in history and legal 
doctrine, including the absence to date in Australia of any 
judicial recognition of Aboriginal land rights independent 
of statute . In this context he refers to the 19 5 5 ±-.. ~-~..:::.Hit_-:_ 
Ton decision of the U.S. Supreme Court that: 

no compensation is owed for extinguishment of an 
'unrecognised' right of occupancy. Thus Justice 
Blackburn was, in a strict sense, correct in relying on 
Tee-Hit-Ton to find that the doctrine of communal 
·ii·a·t Tve·--·····riI1 e as ap p 1 i e d in the Uni t ed st a t es did no t 
support the Aborigines ' c 1 aim in the _'!_.<?. ... '~'.J!!.. __ JJ_!_q__!! .. ~~ case . 

But the actual experience in the United States has been 
largely to the contrary; that is, compensation has 
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usually been paid to the Indians when they have been 
deprived of the land they have traditionally occupied. 
Significantly, most events in the three decades since 
Tee-Hit-Ton was decided have seen that long-standing 
polici-Confirmed rather than overturned. The practice 
of compensating the Indians has, in other words, been 
too much a part of the landscape to be dislodged merely 
by decisions of the United States Supreme Court. 

Even that Court itself has, since 
sometimes displayed a greater sympathy 
claims for compensation ... 

Tee-Hit-Ton, 
towa-r<f--Tndian 

... The crowning example of the government's policy of 
compensating Indians came, ironically enough, in 
Alaska, in settling the very claims that the majority 
in Tee-Hit-Ton seemed to view so nervously. 

In analysing the position in Australia and, especially in 
Western Australia, Professor Le shy notes that despite the 
strong Australian tradition of Crown ownership of minerals, 
some categories of land owners do own sub-surface minerals. 
But even where they do. not, much land is subject to a legal 
requirement of the surface owner's consent to mining e.g. 
cemeteries, reservoirs, vineyards, gardens, land under 
cultivation and, significantly (since 1970 in W.A.) grazing 
land. Most W.A. farmers and graziers therefore, have a veto 
over mining. And they use it. It would be no great 
innovation in principle to accord similar control powers to 
Aboriginal landowners in the State. 

Professor Leshy offers a range of other thoughtful comment 
on the similarities and dissimilarities between the two 
countries, and his article is a very useful contribution to 
the current debate in Australia. It is to be published in 
the forthcoming issue of the University of New South Wales 
Law Journal (Inquiries: The Editors, UNSW Law Journal, 
Faculty of Law, University of New South Wales, P.O. Box 1, 
Kensington, N.S.W. 2033). 

Garth Nettheim, 
Professor of Law. 


