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N E G L I G E N C E  

Standard of care i n  child negligence 

The recent case of McHale v. Watson and Others1 raised a question upon 
which there was, as Owen J. said2, no direct English or Australian authority. 
The basic point at issue on appeal, and the one with which it is intended to 
deal in this note, was whether a child's age could be taken into consideration in 
determining whether or not he was negligent. This problem may be expected 
to assume much greater importance as society presses the privileges and respon- 
sibilities of adulthood upon children at  an increasingly young age. In addition, 
of course, it raises the fundamental issue of the extent to which tortious liability 
should depend upon subjective criteria. 

Since McHale v. Watson at first instance3 also was concerned with whether 
trespass to the person must be either negligent or intentional, and upon whom 
the burden of proof lies in such an action, it may well be termed a most 
important case. With the matters just mentioned it is not intended to deal- 
Windeyer J., who heard the case at  first instance. agreed with Diplock J. in 
Fowler v. Lanning4 that a trespass must be either intentional or negligent, and 
this point was not contested on appeal. But his Honour disagreed with Diplock 
J. as to the burden of proof, which he felt was on the defendant" This opinion 
was referred to only briefly on appeal, and was not examined'. 

The case arose from an incident in Portland, Victoria, in January 1957* 
and was brought on before Windeyer *J, sitting in the original jurisdiction of 
the High Courts. Barry Watson and Susan McHale, aged twelve years and 
nine years respectively, were playing a game of "chasings, a children's game 
also known as tag"" with some other children. When the game ended Susan 
and Barry were on opposite sides of a tree guard, which formed a square 
enclosure the sides of which were about two feet long, with a four feet high 
post at  each corner. Between the posts were low pickets, approximately two 
feet high. O n  the view of the facts taken by the learned judge at  first instance 
and accepted by the majority of the High Court on appeallo, Barry then 
threw a sharpened six-inch length of metal welding rod at one of the corner 
posts, about one foot away. I t  struck the post and was deflected towards 
Susan who was at  most four to five feet away, and to Barry's left. 

1. (1966) 39 A.L.J.R. 459. 
2. Zbid., at 470. 
3. (1964) 111 C.L.R. 384. 
4. [I9591 1 Q.B. 426. 
5. For a case note on the original hearing, see (1966) 5 Melbourne University Law 

Review, 243. 
6. (1966) 39 A.L.J.R. 459, at 459. per McTiernan A.C.J. 
7.  No problem as to limitation of actions arose because the action was by an infant: 

(1964) 111 C.L.R. 384, at 386. 
8. I . e . ,  under the Commonwealth Constitution, s. 75 (iv),  since the parties came 

from different states-the plaintiff from New South Wales and the defendant 
from South Australia. and the events took place in Victoria. 

9. (1966) 39 A.L.J.R. 459, at 459, per McTiernan A.C.J. 
10. Menzies J.  expressed doubts; (1966) 39 A.L.J.R. 459, at 469. 
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Susan McHale, by her next friend, sued Barry Watson for damages for 
assault and trespass. Barry's parents were sued for negligence, but the claim 
was dismissed by Windeyer J. and was not contested on appeal. 

I n  his judgment Windeyer J. held that the defendant was not liable, since 
he was not negligent and it was admitted by the plaintiff that the defendant's 
act was not intentional, and therefore no action in assault or trespass could 
lie. He held that in determining whether the defendant had been negligent 
he must take into consideration his age-"I do not think that I am required 
to disregard altogether the fact that the defendant Barry Watson was at the 
time only twelve years old. In remembering that I am not considering 'the 
idiosyncrasies of the particular person'll. Childhood is not an idiosyncrasy"12. 
His conclusion on the facts of the case was that the injury to the plaintiff was 
not caused by "a lack of foresight and appreciation of the risk that might 
reasonably have been expected, or of a want of reasonable care in aiming the 
dart"13, and that therefore Barry Watson was not negligent. I t  would appear 
from this cautiously worded judgment that the learned judge probably feels 
that the test of negligence for a twelve-year old child is whether he showed 
the care that might reasonably be expected of a child of that age in the circum- 
stances. He did not say that the test is a "reasonable twelve-year old" test, 
but laid emphasis on the particular circumstances, and on what a normal 
child's experience and intelligence would tell him in such a situation. Thus, 
his test was a rather vague "childhood" test, not a "twelve-year old" test, and 
in determining what can reasonably be expected of a child he impliedly took 
into account the child's "age group", and the limited experience and know- 
ledge of a child of that age group. His Honour said: "It may be that an 
adult, knowing of the resistant qualities of hardwood and of the uncertainty 
that a spike, not properly balanced as a dart, will stick into wood when thrown, 
would foresee that it might fail to do so and perhaps go off at a tangent"14. 

I t  is suggested that this formulation by Windeyer J. of the test for a child's 
negligence is, with respect, too vague and imprecise to be of much value as a 
criterion for future fact-situations. It does emerge from his judgment that 
the defendant's age is a relevant consideration insofar as the standard of care 
demanded of him will depend on the experience and knowledge of a child, if 
the defendant is a child. 

The appeal was argued on two main grounds-firstly that Windeyer J. 
erred in holding that the standard of care demanded of the defendant was 
any different from that of an adult in the same circumstances, and secondly that 
his Honour should have made a finding of negligence whether he applied 
this different standard or that of the ordinary reasonable adult. 

The appeal was dismissed by the majority of the High Court (McTiernan 
A.C. J., Kitto and Owen J J.) , with Menzies J. dissenting. However, while the 
majority all expressed themselves as in agreement with the judgment of their 
learned brother at first instance, their formulations of the correct test are not 
identical with it nor with each other's. Since the problem as to the scope of 
subjectivity is so important and the boundaries so indeterminate the formu- 
lations of their Honours are worthy of close examination. 

11. This is a reference to the well-known speech by Lord MacMillan in Glasgow 
Corporatzon v. Muir [I9431 A.C. 448, H.L., a t  457, where he said liability in 
negligence was "independent of the idiosyncrasies of the particular person whose 
conduct is in question". 

12. (1964) 111 C.L.R. 384, at 397. 
13. Ibid. 
14. (1964) 111 C.L.R. 384, at 397. 
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There was general agreement that there was no direct authority on the 
case either in England or Australia, and so the Court looked to Canadian and 
American cases and to textbook comment. However, as Menzies J. pointed 
out15, some of the North American cases16 were cases where the parents' 
liability for the child's negligence was at issue, either solely or in conjunction 
with the child's liability, and therefore the considerations were somewhat 
different. In  determining whether a parent has been negligent with respect to 
his child, clearly the latter's own particular characteristics are important, since 
upon his subjective qualities and thus his propensity for negligent or inten- 
tional wrongdoing depends the parent's liability for negligence in allowing 
him to get up to mischief, as it were. Thus, in such cases there is of necessity 
a much stronger emphasis on subjectivity. and they cannot be regarded as 
strong authority on the test for negligence by a child. 

Menzies J. also objected to the reliance in these cases on decisions as to 
contributory negligence by a child17. He asserts that there is no inconsistency 
between using a subjective test for contributory negligence and an objective 
test for negligence: " . . . the objective test . . . follows inevitably from the 
statement of the duty of care which the law imposes upon one man in his 
relationship with others; no such duty is necessarily in question when the 
question is merely whether the plaintiff has been guilty of contributory 
negligence"lS. Despite the support given to his Honour's opinion by the dictum 
of Viscount Simon in Name v. British Columbia Electric Railway Co. Ltd.lg 
the rebuttal by Owen J. of this theory seems more convincing and logical. He 
points out the anomaly that would arise in an action between infants if the 
tests for negligence and ~ontributory negligence were different-one infant 
would be expected to be an adult, the other would not (since it is clearly 
established that in contributory negligence cases the child plaintiffs age is 
to be taken into account in determining the standard of care he owesz0). "A 
jury thus directed would, I should think, form the opinion, with some justifi- 
cation, that the law was an assM2l. 

Kitto J. agrees that negligence and contributory negligence are "cognate" 
subjects and that the standard of care should be the samez2. In support he 
quotes Lord Atkin23: "The competition as to efficiency of causation is between 
'a breach of duty by the defendant and the omission on the part of the plaintiff 
to use the ordinary care for the protection of himself or his property that is 
used by the ordinary reasmable man in those circumstances . . . ' "z4. 

Neither Kitto J. nor Owen J. regard the contributory negligence test applied 
in past cases as being subjective-it is objective with a subjective element. I t  

15. (1966) 39 A.L.J.R. 459, at 467. 
16. For example, Kuhns  v. Brugger (1957) 68 Am. L.R. (2d.) 761. 
17. (1966) 39 A.L.J.R. 459, at 468. 
18. Ibid.  
19. [I9511 A.C. 601, P.C., at 611, quoted by Menzies J., (1966) 39 A.L.J.R. 459, at 

468. 
20. See, e.g., Joseph v. Swallow C3 Ark11 Pty. Ltd.  (1933) 49 C.L.R. 578; McElli- 

strum v. Etches (1957) 6 D.L.R. (2d.) 1. 
21. (1966) 39 A.L.J.R. 459, at 470, per Owen J. 
22. Id.. at 464. 
23. Caswell v. Powell Duffryn Associated Collieries Ltd.  [I9401 A.C. 152, H.L., at 

164, 165. 
24. (1966) 39 A.L.J.R. 459, at 464. 
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is only Menzies J. who calls it a subjective test-here, as at  several other 
times in his judgment, he is overstating the opposing argument so as to make 
it easier to refute. 

However, while both Kitto J. and Owen J. held that the test for negligence 
should be the same as for contributory negligence, they differed as to what was 
the test (that is, the standard of care) laid down in the contributory negligence 
cases. Each having derived a test from these cases, he applied it directly to the 
instant case, and so this difference is of great importance in determining for 
what proposition this case is authority. 

K i m  J. felt that the test emerging from the cases was whether the child 
"failed to exercise the care reasonably to be expected of an ordinary child of 
the same agevz5. He said "the standard of care is obiective; it is the standard 
to be expected of a child, meaning any ordinary child. of comparable age"z6. 

Throughout his judgment he makes it clear that a child cannot excuse 
himself if he is "abnormally slow-witted, quick-tempered. absent-minded or 
i n e ~ p e r i e n c e d " ~ ~  any more than an adult can, but that "abnormally" means 
abnormal with respect to people of his age-for it to mean anything else would 
be a "misuse of language"2s. 

With respect, his Honour would appear to be entirely correct when he says 
that the only subjective part of the test is age-everything else is judged 
objectively, but objectively with regard to a normal reasonable person of that 
age. I t  is quite normal, reasonable and ordinary to have limited foresight and 
prudence at  the age of twelve. I t  was in this sense that Windeyer J. said that 
childhood is not an idiosyncrasy, and it wa5 because he felt that a normal child 
would not realise the risk involved in an act such as Barry Watson's that he 
found no negligence. As Kitto J. said, this is not a personal idiosyncrasy but a 
"characteristic of humanity at his stage of development, and in that sense 
normaY29. 

Owen J. does not appear to see a distinction between this theory and taking 
into account the child's "age, intelligence and experience". The latter phrase 
comes from Canadian cases30 and is repeated by Fleming31, and Owen J. 
uses it without regarding it as being any real extension to the principle of 
Kitto J. This is clear when he says "where an infant defendant is charged 
with negligence, hir a,ge is a circumstance to be taken into a c o u n t  and the 
standard by which his conduct is to be measured is not that to be expected of 
a reasonable adult but that reasonably to be expected of a child of the same 
age, intelligence and e ~ p e r i e n c e " ~ ~ .  

I t  is submitted that this distinction is of the utmost importance-it is the 
difference between an objective test and a subjective test. To take intg account 
a child's particular intelligence and experience not only presents an evidential 
problem, but is also a leap into subjectivity such as has never been taken in the 

25. (1966) 39 A.L.J.R. 459, at 464. 
26. Zbid. 
27. Ibid.  
28. Ibid.  
29. Zbid. 
30. McEllistrum v. Etches (1957) 6 D.L.R. (2d.) 1.; Walmsley v. Humenick (1954) 

2 D.L.R. 232. 
31. Fleming: T h e  Law of Torts (3rd ed., 1965), 117. 
32. (1966) 39 A.L.J.R. 459, at 472. 
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law of torts. I t  would seriously undermine the whole basis of liability at law 
by excusing people because of their own peculiar idiosyncrasies. More will 
be said of this later. 

The rationale of the objective theory of liability in negligence is that where 
a man is injured by the act of another then unless that act was a normal and 
reasonable one, in that it is one to  be expected in the circzimstances, then the 
actor is liable, no matter how innocent he may be morally nor how congenital 
his conduct is-his behaviour is no less injurious to his neighbours because of 
these "mitigating circumstances". Thus, defective intelligence and abnormal 
inexperience can be no defence to an act which is not reasonable (that is, would 
not have been done by a normal person). 

But where a person makes it quite clear to everyone that he is abnormal- 
and this abnormality is not so gross as to make notice of it ineffectual because 
nothing can reasonably be done to avoid the consequences of it-then his 
conduct, if normal and reasonable for a person of the type which he declares 
himself to be, becomes reasonable conduct with respect to those given "notice", 
because it can reasonably be expected by those who know of the abnormality. 
Hence a child, who obviously gives notice of his "abnormality" (that is, his 
youthfulness) to everyone who sees him, is not liable in negligence so long as 
he behaves in a way normal for such a child as he gives notice, as it were, 
that he is. 

Thus, it is suggested that Kitto J. is right in allowing age to be taken into 
account-because except in cases of very exceptional physical and perhaps 
mental development, notice of the "abnormality" of childhood is given where 
the defendant is a child. When a child acts with limited foresight and 
prudence he is acting nor~nally for such a person as he gives notice that he is- 
this is what his Honour means when he says such limited capacity is a 
"characteristic of humanity at his stage of development and in that sense 
normal"33. I t  would seem to follow from this that a child who deliberately 
sets himself up as having adult capabilities must show an adult's care-for 
example, a minor who gets a driving licence probably must show the care of 
an adult driver34. 

For these reasons the suggestion that intelligence and experience are 
subjective, too, with respect to a child's standard of care is hard to support. If 
there were express notice of abnormal intelligence or experience, and a reason- 
able opportunity to avoid risking the consequences of being proximate to such 
abnormality, then this should afford a defence-but in the ordinary situation 
where these are not the circumstances, the child must behave reasonably for 
one of his age. He must behave as if he had the intelligence and experience 
of a normal person of his age. 

It follows from this theory that, as Windeyer J. perhaps suggested, the 
exact age is not so important, but it is the age group-a child may seem to 
be about eight years old, for example, and so he will have to show the intelli- 
gence and so on of a person of about that age. In some circumstances the 
"group" of ages for which the same knowledge is expected may extend from 
two years to twenty-one years, whilst in others it may be limited to, say, 
children of eight years. 

33. (1966) 39 A.L.J.R. 459, at 464. 
34. Fleming: T h e  Law of T o r t s  (3rd ed., 1965), 118. 
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Thus, allowance should not be made for child A's age, child A's intelli- 
gence and child A's experience; allowance should be made for child A's age, 
and from this a normal and reasonable standard. for a child of A's age, of 
intelligence and experience and all the other factors which go to make up 
foresight and appreciation of risk should be determined by the Court. If 
A does not keep to this standard then he is liable in negligence. 

This "notice" principle is not a new one-it has been applied to profes- 
sional negligence, for example, on many occasions. I t  was applied in Walker v. 
Turton-Sain~bury~~, where the standard of care demanded of the respondent 
was that of a person without any real experience in driving and quite 
unfamiliar with the racing car, because this was what she gave notice that 
she was. I n  Insurance Commissioner v. the whole problem was whether 
the plaintiff had been given sufficient notice of the defendant's drunken state 
in order to reduce the standard of care demanded of the defendant to that 
of a "reasonable" drunken driver. Again, in Phillips v. Willianz Whitely Ltd.37, 
a jeweller who pierced the plaintiff's ears only had to show the standard of 
care which a normal jeweller in such circumstances would show, because 
the plaintiff had clear notice that he was merely a jeweller. not a medical man. 

The "notice" principle is in accord with the brilliant analysis of the "social 
compact" and its legal implications, especially with respect to the way in which 
the law of negligence seeks to enforce this compact and its notion of individual 
duties to the rest of society. which Holmes expounded and from which Owen J. 
quoted: "When a man has a distinct defect of such a nature that all can 
recognise it as making certain precautions impossible, he will not be held 
answerable for not taking them"38. 

From a reading of the whole of the judgment of Owen J. it appears that he 
probably agrees with Kitto J. that only age should be taken into account, but 
his evident failure to see the &tinction between "age" and "age, intelligence 
and experience" means his judgment lacks a clear test or ratio. 

Fleming, who is quoted by his Honour30, seems merely to repeat the loose 
terminology of the North American cases. He says: " . . . a child is only 
expected to conform to the standard which ordinary children of his age, 
intelligence and experience would exercise under similar  circumstance^"^^. He 
says, " . . . if the child lacks the capacity to understand and appreciate the 
nature of his actions, negligence is not attributed to him at 

The use of the word "capacity" in this respect can also be found in 
Walmesley v. H u m e n i ~ k ~ ~  and in Cotton v. Commissioner for Road T r a n ~ p o r t ~ ~ .  
It is an unfortunate term because it implies a subjective test as to foresight and 
prudence. If it is in fact meant to mean this, Kitto J. rejects it44, and if the 
reasoning given above is correct then his Honour is right. If it only means an 

35. [I9521 S.A.S.R. 159. 
36. (1948) 77 C.L.R. 39. 
37. [I9381 1 All E.R. 566. 
38. Holmes: T h e  Common Law (1881), 109. 
39. (1966) 39 A.L.J.R. 459, at 472. 
40. Fleming: T h e  Law of Tor t s  (3rd ed., 1965), 123. 
41. Zbid. 
42. (1954) 2 D.L.R. 232, at 238, per Clyne J. 
43. (1942) 43 S.R. (N.S.W.) 66, at 69, 70, per Jordan C.J. 
44. (1966) 39 A.L.J.R. 459, at 464. 
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objective test with a subjective element, that is, whether the child is of such 
an age that a normal child of that age lacks this capacity, then it is correct, 
but unfortunately expressed. 

None of the cases on contributory negligence, including the two just cited, 
unambiguously asserts a subjective test with respect to foresight; some use 
the "age, intelligence and experience" formula and some the "capacity" formula, 
but none clearly demarcates what is subjective and what is objective. 
McTiernan A.C.J. and Owen J. both drew on these cases and adopted the 
formulae, but again did not advert to the distinction seen by Kitto J. Thus, 
the majority opinion is vague and inconclusive as to a vital part of this branch 
of the law of negligence. I t  is respectfully suggested that the judgment of 
Kitto J. should be the law on the matter and that if and when the matter is 
clarified by the courts his opinion will be adopted. As it stands, this case 
cannot really be said to be authority for any definite and clear test for negligence 
by a child. 

Menzies J. did not seem to see the distinction either. He regarded, rightly 
it is argued, the "age, intelligence and experience" and "capacity" tests as 
subjective if given their proper literal meaning, and therefore he rejected 
them. Throughout his judgment he speaks of the undesirability of allowing 
individual idiosyncracies to exempt from liability4j, and the majority judges 
would very likely agree with him that this was contrary to the very roots of 
the law of negligence. But he never at any stage considers the test of Kitto 
J., which allows age to be subjective, but nothing else. As has been said, he 
appears to see only the two extremes, "age, intelligence and experience" or 
nothing46. 

He rejects the contributory negligence cases as inapplicable because they 
set a subjective test, yet Kitto J. regards their test as being objective. Kitto J. 
rejects the capacity test, so does his brother Menzies. Likewise both say the 
negligence test should be objective; likewise both reject the "age, intelligence 
and experience" test. I t  seems possible that had Menzies J. seen the distinction 
which his brother Kitto saw he might have agreed with him. I t  is submitted 
that read as a whole his judgment, though in dissent, does not refute what 
Kitto J. said. 

I t  may not be unimportant, of course, that Menzies J. did not agree with 
Windeyer J. in his view of the facts of the case47. 

McTiernan A.C.J. agreed with Snow J. in Cha~bonneau v. M c R u ~ ~ ~ ~  
that there is no reason for having a standard of care test for contributory 
negltgence which differed from that for negligence. He relied heavily on 
American cases and as a consequence he, too, fails to see the distinction of 
Kitto J. He cites two passages from Hoyt v. R ~ s e n b e r g ~ ~  which by their 
conflict show quite clearly the ambiguity of the "age, intelligence and 
experience" test as formulated in North America and as espoused by Owen and 
McTiernan JJ. Barnard P.J. said that a minor is "only required to exercise 
that degree or amount of care that is ordinarily exercised by one of like age, 

45. (1966) 39 A.L.J.R. 459, especially at 466, 467. 
46. Id., at  467. 
47. (1966) 39 A.L.J.R. 459, at  469. 
48. 73 Am. L.R. 1266. 
49. 173 Am. L.R. 883. 
50. Zbid., at 886. 
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experience and d e ~ e l o p r n e n t " ~ ~ .  Prima facie this is a subjective. test. Two 
pages later the learned justice says that the test is whether the defendant has 
done "what a n  ordinary child in that situation would have done"51. This, 
prima facie, is an objective test. That McTiernan A.C.J. saw no conflict 
between these statements means, with respect, that his judgment is of little 
help in determining what the true test for child negligence is. Again, however, 
as with Owen J., his judgment when read as a whole suggests he might well 
agree with Kitto J. that only the age is subjective. He says: "It seems to me 
that the present case comes d o ~ n  to a fine point, namely whether it was right 
for the trial judge to take into account Barry's age in considering whether 
he did foresee or ought to have fore~een"5~ the risk of injury. 

Like Windeyer J., his Honour the Acting Chief Justice says that his finding 
of lack of negligence depends upon the particular facts of the case and does 
not mean a twelve-year old boy can never be negligent5% A strong indication 
that McTiernan and Owen JJ. did not really intend intelligence and experience 
to be subjective is that at no stage do they examine Barry Watson's particular 
intelligence and experience; the talk in terms of what is natural and n,ormal 
for a boy of his age. I t  was, of course, because no unusual or subnormal 
intelligence or experience was pleaded in Barry's defence that the importance 
of the distinction seen by Kitto J. was not forced upon the remainder of the 
Court. 

M c H a l e  v. Watson ,  it is submitted, does not provide a clear test for negli- 
gence by a child, because each judge gives a different version. I t  does recog- 
nise, however, the logical and practical absurdity of contending that a child's 
age is irrelevant and makes it clear that while liability in negligence must 
remain basically objective in order to protect society, subjective elements must 
be introduced in order to prevent such unjust results as would harm society 
even more. Where this line is drawn is in essence a policy decision, and in 
the distant future as the whole framework of society changes the test may 
well become predominantly subjective. At present, however, it would appear 
that Kitto J. is right when he allows for the child's age, but not the child's own 
particular intelligence and experience-to allow for the latter would be greatly 
to extend the subjective element beyond its former bounds, and it is clear from 
the judgments that no such bold step was intended. 

The test of Kitto J., as has been said, is in accord with many decisions in 
the field of professional negligence, and may also be seen in the recent case of 
Haley v. L o n d o n  Electricity Board5' where blindness was taken to be a relevant 
factor in assessing whether a person had been contributorily negligent. I t  is 
highly likely that obvious physical defects may be taken into account, for 
example, blindness, childhood, disabled limbs and so on. This is in accord with 
the "notice" principle55. In Haley'r case notice had in effect been given, 
because the barricaded hole was in a public thoroughfare and blind men were 
clearly going to use the thoroughfare. Most mental abnormalities do not seem 
likely to be taken into account in the near future, since they are in general 

51. Id., at 889. 
52. (1966) 39 A.L.J.R. 459, at 462. 
53. Id., a t  463. 
54. [I9651 A.C. 778, H.L. 
55. See Seavey: "Principles of Torts" (1942), 56 Harvard L a w  Review 72, especially 

at 87-93, for a similar approach. 



126 RECENT CASES: NEGLIGENCE 

not sufficiently obvious to amount to giving constructive notice. "The law takes 
no account of the infinite varieties of temperament, intellect and education . . . 
when men live in society, a certain average of conduct, a sacrifice of individual 
peculiarities going beyond a certain point, is necessary to the general welfare"56. 

Conclusion 

When a child is sued in negligence the standard of care required of him 
should be the same as in cases of contributory negligence, and the child should 
be expected to take the care which a child of his age group, with the normal 
intelligence, "experience, understanding of causes and effects, balance of 
judgment and thoughtfulness"j7 of a normal child of that age, would have 
taken58. 

I n  some situations a young child will be expected to show the same care as 
an adult, because the risk is so obvious that a normal young child could have 
appreciated it. But in many other situations this will not be the case. In  all 
these circumstances, however, the s tandard of care of the child remains the 
same, it is merely the degree of care which changes. 

This appreciation by the High Court of the need for the subjective element 
of age to be introduced into the objective "reasonable man" test is significant. 
I t  may be extended to other physical "abnormalities" such as blindness, 
deafness, partial disablement and so on, as well as to allowing for the decay 
and frailties of old age. 

J. H. P. DISNEYiC 

56. Holrnes: T h e  Common Law (1881), 109. 
57 .  (1966) 39 A.L.J.R. 459, at 464, per Kitto J. 
58. A virtually identical test is suggested by Salmond: Law of T o r t s  (13th ed., 1961), 

77, 78, and Clerk and Lindsell: Law of Torts (12th ed., 1961), 157. 
* A student at the Faculty of Law, University of Adelaide. 




