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T his Festschrift, offered to Guenter Treitel by a group of colleagues and friends on 
the occasion of his retirement from the Vinerian Chair at Oxford, covers a variety 
of subjects, all of which are in some way linked with the law of contract. Their 
common purpose is to honour "the greatest living exponent of the English Law of 

Contract". 

Throughout the book one finds many and varied compliments to Treitel, but none truer 
than the observation by Lord Browne-Wilkinson that "his writings are the product of 
careful and principled thought founded on an exact and honest analysis of the existing case 
law".2 

* Professor Emeritus, University of Adelaide; Research Associate, Max-Planck Institute. 
1 Rose, "Preface" in Rose (ed), Consensus ad Idem: Essays in the Law of Contract in 

Honour of Guenter Treitel (Sweet & Maxwell, London 1996) pix. 
2 Browne-Wilkinson, "Foreword" in Rose (ed), Consensus ad Idem: Essays in the Law of 

Contract in Honour of Guenter Treitel pv. 
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Only two of the contributions are concerned with core topics of contract. Most deal with 
the undoubtedly equally important and interesting way in which contract interacts with 
other areas of the law. 

PURE CONTRACT TOPICS 

The most fundamental questions in the general law of contract are concerned with the 
nature of the contractual obligation and particularly the intricacies of the exchange element 
(the synallagma in the terminology of Continental lawyers). Many such questions are 
traditionally debated under the heading "frustration", a subject to which Treitel himself has 
devoted a major study.3 

It is thus particularly fitting that two of the contributions, Ibbetson's "Absolute Liability in 
Contract", and the most substantial of all the papers, Beatson's "Increased Expense and 
Frustration", are concerned with this subject. 

In the eighteenth and early nineteenth centuries, the common law accepted the so-called 
theory of absolute contractual obligation. Come hell or high water, a contractual 
undertaking had to be performed exactly in accordance with the literal meaning of the 
terms in which it had been pronounced. Probably the only virtue of such a theory is that it 
illustrates an extreme position and concentrates the mind upon ways in which its effects 
can be avoided. The locus classicus for the theory is Paradine v Jane,4 a decision of the 
Court of King's Bench handed down in 1647. Ibbetson's contribution provides for us 
perhaps the fullest account yet given of that case. As the author points out, there is not 
much wrong with the decision as such. After all, the action was for the enforcement of a 
debt, and an unconditional debt arising from a fully executed consideration has surely 
always been an absolute obligation, not capable of being discharged by subsequent events 
other than payment or accord and satisfaction. Admittedly, one might object that a lease 
should not be regarded as fully executed before the end of its term. However that may be, 
Ibbetson explains quite convincingly that the actual decision in Paradine v Jane was in 
harmony with the law as it was understood at the time. 

The unfortunate doctrine with which the case is associated arose from a second reason for 
the decision (an alternative ratio decidendi, as one might say nowadays) given by the Court 
of King's Bench, that a contractual undertaking must be performed as it stands, 
"notwithstanding any accident by inevitable necessity, because [the promisor] might have 
provided against it by his contractW.5 As Ibbetson points out, after some time this became 

3 Treitel, Frustration and Force Majeure (Sweet and Maxwell, London 1994). 
4 (1 647) Aleyn 26. 
5 As above, quoted in Ibbetson, "Absolute Libility in Contract: The Antecedents of Paradine 

v. Jayne" in Rose (ed), Consensus ad Idem: Essays in the Law of Contract in Honour of 
Guenter Treitel p34. 



settled law.6 In 1809 Lord Ellenborough CJ stated the rule as follows: "No exception (of a 
private nature at least) which is not contained in the contract itself, can be engrafted upon it 
by implication, as an excuse for its non-perf~rmance".~ 

Having a very safe ground for their decision already available, the Court of King's Bench 
would hardly have endorsed this very sweeping alternative if they had felt in the least 
uncomfortable with it. The greater part of Ibbetson's study is intended to elucidate the 
historical reasons why the Court adopted this principle with such apparent ease. The 
author takes us on a grand tour through the early history of the common law of contract, 
emphasizing those instances of contractual liability in which strict liability (which 
eventually turned into absolute liability) occurred. 

Ibbetson makes good use of the very illuminating distinction between strict and absolute 
liability, which was the predominant legal principle. The list is too long to be fully 
included here, but the following should be mentioned: the conditional bond, the later 
history of the action of covenant, and the developments which seem to have resulted in the 
important distinction between duties imposed by law and those self-imposed by contractual 
undertakings. 

In one's search for the historical reasons for the theory of absolute contract, one might be 
forgiven for adding the observation that such a simplistic, unsophisticated view of contract 
could not have developed if common lawyers had not insisted on holding themselves aloof 
from the mainstream of Continental legal thought, where the very opposite principle had 
been an important theme since at least the Middle Ages. 

The theory of absolute contract has left its traces deep in the common law. Several years 
ago I tried, relying upon somewhat slender Australian authority, to formulate one branch of 
the "necessity" view of contractual implications as follows: "a [qualifying] term will be 
implied [in a contractual undertaking] if it is necessary to do so . . . to avoid the imposition 
of obligations which the parties, despite their use of seemingly absolute words of promise, 
cannot be taken to have intended".8 

It is difficult to imagine a mature legal system without such a principle and it is a little 
disturbing that there should still be so little sign of it in the common law outside the realm 
of frustration. The reason seems to be that Paradine v Jane has only loosened but not 
entirely lost its grip on common law lawyers. 

Support for this view of the present state of the common law is provided by Beatson with 
his spirited attack upon a rule which, as he explains, has its origins in the pre-Taylor v 

6 At p35. 
7 Atkinson v Ritchie (1809) 10 Ea 530 at 533. 
8 Liicke, "Ad hoc Implications in Written Contracts" (1973) 5 Adel LR 32 at 36. 
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Caldwel19 case law. The rule is part of the modern law of frustration and is formulated by 
Beatson as follows: " ... an increase in expense, however great, will not of itself frustrate a 
contract".1° Fully spelt out, this would read: " ... an increase in the expense, however great, 
associated with performance by one of the contracting parties will not of itself frustrate a 
contract." 

Beatson analyses the relevant case law. He also reviews the policy reasons which are 
usually adduced to support this rule and concludes that none of them justifies such an 
absolute rule. Instead he would like to see cases in this category subjected to the normal 
test of frustration as laid down in Davis Contractors Ltd v Fareham UDC." If Beatson 
can persuade the judges that this remnant of Paradine v Jane can be overcome by a further 
infusion of maritime law into the common law (he relies particularly upon the doctrine of 
abandonment of voyage), he will have rendered a valuable service. If Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales,12 which came close to 
raising the issues which are Beatson's concern, is any guide, Australian judges at least 
should be ready to take the steps which he advocates. 

INTERACTION OF CONTRACT WITH OTHER SUBJECTS 

Most of the papers deal with the way in which contract principles interact with other areas 
of the law such as criminal procedure, civil procedure, conflict of laws, family law, 
property, intellectual property, tort, agency and restitution. It may well be that, when law 
is not codified, its various categories are less neatly separated and problems of interaction 
are of greater importance. Keeping the law in neat boxes is certainly not possible in 
practice, so practitioners will probably read these essays with a sense of satisfaction. 

Criminal and Civil Procedure, Conflict of Laws and Family Law 

Katharine Grevling explains the significance to criminal procedure of contracts to 
surrender the privilege against self-incrimination. Support for the legal efficacy of such a 
contract may be found in the statement by Hart VC that "a man may contract so as to incur 
the obligation to make the discovery of all the facts relative to that contract, although the 
effect of that discovery may, incidentally, subject him to pecuniary penalties."13 

As Grevling points out, most of the cases on this subject deal directly with forfeiture and 
penalties rather than with criminal charges. She finds the case law on this subject 

9 (1863) 32 LJQB 164; (1863) 3 BRS 826. 
10 Beatson, "Increased Expense and Frustration" in Rose (ed), Consensus ad Idem: Essays in 

the Law of Contract in Honour of Guenter Treitel pl2 1.  
11 [I9561 AC 696. 
12 (1982) 149 CLR 337. 
13 Green v Weaver (1827) 1 Sim at 430, quoted in Grevling, "Contracting Out of the Privilege 

Against Self-Incrimination" in Rose (ed), Consensus ad Idem: Essays in the Law of 
Contract in Honour of Guenter Treitel p48. 



ambivalent, but concludes that a system like the American which has elevated the privilege 
to constitutional status is unlikely ever to embrace such a suggestion, and that English law 
will also turn against it decisively, perhaps under the impact of the European Covenant on 
Human Rights. 

Michael Howard discusses the problems encountered by claimants who seek to secure 
arbitrators' awards or court judgments in England in foreign currencies. His starting point 
is the decision of the House of Lords in the Havana Railway Case,14 in which the House of 
Lords held that when foreign currency claims are to be enforced in British courts, they 
have to be converted into pounds sterling as at the day on which they fell due. Before 
explaining how this decision was reversed in Miliangos v George Frank (Textiles) Ltd15 
only fifteen years later, the author promises the reader "an interesting illustration of the 
doctrine of precedent in operation in modern conditions".16 Those with a special interest 
in precedent will not be disappointed. The Miliangos Case solved the problem of the 
enforcement of foreign debts in English courts, but it did not, as one writer seems to have 
thought,17 resolve all the problems. As Howard shows, the question of giving damages 
awards remained and was eventually resolved by the introduction of a set of practical 
principles, particularly the concept of the "proper currency of the contract [i.e.] the 
currency with which payments under the contract have the closest and most real 
connection".lg 

Cretney takes up Maine's famous statement that the law has tended to develop from status 
to contract and asks to what extent this has been true in two areas of family law: adoption 
and spousal financial support. In the former case, he shows that adoption was originally 
thought of as a contract or contract-like arrangement between natural parent and adopter. 
However, the Adoption Act 1926 (UK)  and the changes which followed it placed 
increasing emphasis upon the complete integration of the child into the adopter's 
household, thus lessening the rights of the natural parents and diminishing any contractual 
significance which the relationship might have had earlier. 

In the case of spousal financial support, on the other hand, the law seems to be moving in 
the opposite direction. High points of the status approach were the decisions in Hyman v 
Hyman19 and Bennett v BennetQO which made it very difficult for a wife to relinquish by 
contract, even for a substantial consideration, her right to apply to the Maintenance Court. 

14 Tomkinson v First Pennsylvania Banking and Trust Co [I9611 AC 1007. 
15 [I9761 AC 443. 
16 Howard, "Foreign Currency Judgments in Contractual Claims" in Rose (ed), Consensus ad 

Idem: Essays in the Law of Contract in Honour of Guenter Treitel p56. 
17 Mann, The Legal Aspect of Money (Clarendon, Oxford, 5th ed 1992) p351, cited by 

Howard, as above, at p69. 
18 Societe' Fran~aise Bunge SA v Belcon NV (The Federal Huron) [I9851 2 Lloyd's Rep 189 

at 190 per Bingham J. 
19 [1929]AC601. 
20 [I9521 1 KB 249. 
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This principle frequently defeated substantial contractual interests to which she would 
otherwise have been entitled. Cretney demonstrates that the device of the consent order, 
by which an arrangement between the parties would be given legal sanction and made 
enforceable, was a partial return to a contractual approach. He favours the complete return 
to such an approach, whereby private agreements, subject to the usual safeguards, would 
be considered binding. 

Property and Intellectual Property 

In his analysis of proprietary estoppel, which started its twentieth century career in 
England with Chalmers v Pard0e,2~ Roger Smith asks whether one is dealing with a purely 
contractual development or whether it is also an institution of property law. This depends, 
so the author argues, upon the question whether proprietary estoppel binds successors in 
title to the person originally estopped for, in contract law, agreements, and one should add 
agreement-like devices, cannot impose burdens upon third parties. Received wisdom is 
reflected in Moriarty's statement that successors are bound.22 Smith finds this position 
difficult to reconcile with the fact that judges exercise discretion in relation to proprietary 
estoppel. He also sees a basic contradiction in the fact that estoppel should be given a 
proprietary effect when contracts, with the exception of contracts for legal estates, should 
be denied it. His examination of the case law leads him to the conclusion that the 
proprietary view does not rest on a secure foundation and that further debate and litigation 
about such questions must be expected. 

Colin Tapper is concerned with the legal complexities which arise from a very modem 
transaction, the acquisition of a right to use a computer programme (software) supplied in 
the form of object code on a disk, usually together with a manual. As every computer user 
knows, this is usually supplied with a registration form and a form of licence. Is this a 
contract for the granting of a licence, for the sale goods or for services? The very nature of 
the contract is in doubt and so are the legal consequences which flow from it. The paper 
concludes with the observation that the situation cries out for the attention of the honorand. 

Tapper is very critical of the European Union Software Directive which is, no doubt, the 
result of a well-meaning attempt to clarify some of the issues which he highlights. He 
applies to the Directive the very exacting (some Continental lawyers would say 
"excessively pedantic") standards of precision and strict terminological consistency of 
English legal draftsmanship. Whether the more relaxed Continental drafting style might 
not also have its advantages is not considered.23 

2 1 [I9631 1 WLR 677. 
22 Moriarty, "Licences and Land Law: Legal Principles and Public Policies" (1984) 100 LQR 

376 at 377. 
23 See Dale, Legislative Drafting: A New Approach: A Comparative Study of Methods in 

France, Germany, Sweden and the United Kingdom (Butterworths, London 1977). 



Agency and Restitution 

Peter Cane views the interaction of contract with tort and fiduciary principles against the 
background of the Lloyd's debacle. Not surprisingly, the names who had suffered tried to 
recoup their losses by suing those brokers, underwriters and other participants in the 
industry whom they considered responsible for involving them in loss-making insurance 
contracts. One of their problems was that they had suffered damage in the nature of pure 
economic loss. The law in this area of torts was at that time just in the process of settling 
down. The author identifies five issues which arose from these law suits and deals with 
them in turn. The conclusion Cane offers is that, far from clarifying these issues, the cases 
have thrown the law into a state of further confusion, from which it is unlikely to recover 
for many years. It may not be a very helpful lesson to draw, but who is to say that it is not 
a realistic analysis? 

Interaction between contract and agency is nothing new; one might almost say that agency 
as a subject is intended to play an auxiliary role to contract. Nevertheless, Francis 
Reynolds, in discussing the role of agency in the context of insurance contracts shows how 
these areas are dominated by mutually inconsistent principles and how difficulties arise 
from this.24 

A trilogy of articles by Peter Birks, Derek Davies and Francis Rose (the editor) deal with 
problems of restitution. Peter Birks puts forward an attractive argument of limited scope, 
that in a restitutionary action based upon failure of consideration, it is wrong to require a 
total failure of consideration. He would allow such an action when there has been a 
substantial failure, subject to the requirement that the plaintiff must make counter- 
restitution of benefits which he may have received. No contract teacher who has thought 
about this issue can fail to be sympathetic to such an argument. 

A more complex argument is put forward by Derek Davies. He gives an account of 
developments in Australian law, contrasting common law cases involving restitution with 
equitable remedies based upon breach of an obligation of confidence, participation in 
breach of fiduciary obligation, unconscionable conduct and fiduciary relationships. The 
author applauds suggestions that the former group should now be subsumed under a 
normative concept of unjust enrichment, thus enabling the various instances of such 
liability to develop in a more harmonious fashion; however, he resists attempts to deal with 
his catalogue of equitable remedies in the same way, because he considers them too 
diverse for such treatment. Instead he suggests that the various equitable remedies should 
be brought into a better relationship with each other. One wonders whether this is really 
very different from their being subsumed under a single new concept such as unjust 
enrichment. 

24 Reynolds, "Some Agency Problems in Insurance Law" in Rose (ed), Consensus ad Idem: 
Essays in the Law of Contract in Honour of Guenter Treitel p81. 
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Francis Rose has contributed a chapter on restitutionary and proprietary consequences of 
illegality. He understands "illegality" in a broad sense so as to include all situations in 
which, for reasons of public policy, the normal operation of contractual and other rules is 
disallowed. The subject is one of known complexity and one must sympathise with Rose's 
rejection of the traditional attempt to encapsulate it all in a few Latin maxims. He also 
rejects the suggestion that the extensive use of judicial discretion would solve all the 
problems. The author puts forward, in textbook fashion under 27 headings and 
subheadings, a series of rules and principles derived from the case law, which reflect the 
current state of English law. 

CONCLUDING REMARKS 

Paul Craig examines the law of the European Union as it impacts upon government 
procurement contracts. He leaves the reader in no doubt about the great economic 
importance of such contracts, which account for some fifteen per cent of the gross 
domestic product of the European Union. Craig's paper is also an indication of the 
growing importance to the legal systems of all the member states of the law developing at 
European Union level. The jurisprudence of the European Court of Justice is inspiring 
Continental lawyers to begin to think, or perhaps to dream, about the emerging European 
contract law. Books are being written on this subject. If this Festschrift had been written 
ten years later, European contract law might have taken up considerably more than 
seventeen pages. P 

No book is without errors. I have not proof-read this book, but have noticed the amusing 
"Untied States"25 and the mention of the Encyclopedia of International and Comparative 
Law.26 Having worked for this publication for some years, I find the scope of its true title 
International Encyclopedia of Comparative Law quite ambitious enough. 

Consensus ad Idem is a treatise which combines high academic quality with practical 
relevance. It should appeal not only to English academics and practitioners, but also to 
their counterparts elsewhere in the common law world. 

25 Tapper, "Some Aspects of Contractual Licences for Software" in Rose (ed), Consensus ad 
Idem: Essays in the Law of Contract in Honour of Guenter Treitel p283 fn9. 

26 Rose, "Preface" in Rose (ed), Consensus ad Idem: Essays in the Law of Contract in 
Honour of Guenter Treitel px. 




