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THE NATURE OF THE COMMONWEALTH: 
A COMMENT 

P ROFESSOR Zines has drawn attention to some of the interesting aspects of 
Newcrest Mining (WA) Ltd v Commonwealth,l Kruger v Commonwealth2 and Re 
Residential Tenancies Tribunal of NSW; Exparte Defence Housing A~thor i t y .~  I 
shall comment briefly on some of those aspects and on some others that seem to 

be worth attention. 

TERRITORIES 

Acquisitions for Territory Purposes Under Commonwealth Laws Conferring General 
Legislative Powers 

If Teori Tau v Commonwealth4 is not overruled, the question whether "just terms" will be 
constitutionally5 needed for acquisitions under laws made by a Territory legislature, or 
under an Ordinance made by the Governor-General in Council, in the exercise of a general 
power to make laws for the "peace, order and good government" of a Territory, will be 
decided according to Toohey J's judgment in Newcrest in which he (like Gummow and 
Kirby JJ6) adopted the additional ground relied upon by Gaudron J.7 

Professor Zines refers to a "somewhat cryptic" statement by Toohey J that it is 
"particularly unlikely", since the Northern Territory (Self-Government) Act 1978, that a 
law of the parliament for the acquisition of property from any person in the Northern 
Territory will fall outside ~ 5 1 . ~  According to Professor Zines, this could imply that, by 
contrast, an acquisition by the Territory government would not be protected by s5l(xxxi). 
Professor Zines finds it difficult to see why at least some such acquisitions would not be 
for purposes within s51, eg, "acquisitions ... for purposes ... such as a [Territory] 
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department of external trade, a statistics office, a territory bank or radio station, or housing 
for immigrants or AboriginesW.9 That is true. However, it does not follow that such an 
acquisition would be protected by s5l(xxxi) under the approach shared by Gaudron, 
Toohey, Gumrnow and Kirby JJ. 

On that approach, as it seems to me, one does not ask simply about the purpose of the 
acquisition in question or the characterisation of a hypothetical Commonwealth law 
limited to acquisitions of that kind. Instead, one must ask whether the purported law, by or 
under which the acquisition is made, can be characterised as a law "with respect to ... [tlhe 
acquisition of property ... from any State or person for any purpose in respect of which the 
Parliament has power to make laws". If the law has that character, it is invalid unless just 
terms are provided. A provision in a Commonwealth Act conferring general legislative 
powers on a Territory legislature, or on the Governor-General in Council, could not, on 
established characterisation principles, be characterised as a law "with respect to" the 
acquisition of property for the purposes of external affairs, statistics or banking, in so far 
as it authorises a Territory Assembly to make laws providing for such acquisitions. So on 
Toohey J's approach such a provision could be enacted under s122, and so empower the 
Territory legislature or Governor-General in Council to make laws providing for any kind 
of acquisition without just terms (subject to any questions of extra-territoriality). 

This approach would not involve any distinction between self-governing and other 
Territories.l0 Moreover, it would avoid the complications facing the alternative approach 
in the case of a Territory acquisition for "mixed" purposes, ie where some are purposes for 
which the Commonwealth could legislate apart from s122, and others are only within s122 
(eg a Territory acquisition of a building for child welfare purposes). 

It seems to me that, unless and until the High Court adopts the wider view of Gaudron, 
Gurnmow and Kirby JJ, overruling Teori Tau, acquisitions under laws made in the exercise 
of general powers to legislate for the "peace, order and good government" of a Territory 
will not be constitutionally subject to any requirement of just terms even where they are 
made for purposes within s5 1. 

The Minority Judgments 

The minority judgments attempt to avoid the conclusion that, if Teori Tau and Lamshed v 
Lakel1 continue to stand, Commonwealth acquisitions in a State for Territory purposes will 
not require "just terms". As Professor Zines points out, the reason given was that the 
Commonwealth has no power to make such acquisitions. 

9 Zines, "The Nature of the Commonwealth" (1998) 20 Adel LR 83 at 87. 
10 Cf Zines at 87 
11 (1958) 99 CLR 132. 



The alleged lack of power to acquire property in a State is based by the minority12 on an 
analogy between a State's alleged lack of power to acquire property in another State. 

With respect, this does not seem to be entirely correct. No doubt the mere fact that 
acquisition of the property would benefit the State is not enough for validity. However, 
suppose there is a stronger nexus, such as the fact that the relevant property in another 
State belongs to a resident of the acquiring State. There seems to be no lack of 
constitutional power for the State of residence to enact legislation expropriating such 
property. Of course, depending on the applicable choice of law rules (common law or 
statutory) at the time, such a law will be ineffective for many purposes so long as the 
property remains outside the acquiring State, but that is different from the question of the 
State's constitutional power. Following this analogy, there seems no reason to infer a lack 
of power under s122 for the Commonwealth to expropriate property in a State from 
Territory residents13 Such an acquisition would have to be held not to require just terms 
unless there is a better argument than the State analogy invoked by the minority. 

Territory Courts 

Professor Zines refers to Gummow J's long obiter exposition in Kruger14 of reasons why 
he thinks Territory courts should be held to be federal courts. With respect, I think 
Gummow J is going up the wrong path. 

Gummow J considers that judges of Territory Supreme Courts should have a 
constitutionally guaranteed tenure,15 and that Territory Governments should be subject to a 
separation of powers.16 However, in these respects the Territory courts would be similar to 
many State courts, and this seems to me to be either entirely appropriate or not worth the 
troublesome consequences of deciding that Territory courts are federal courts. 

Imagine, for example, having to overcome the problem of tenure for magistrates by the 
device of giving all the inferior jurisdiction to the Supreme Court and in effect making the 

12 Brennan CJ, Dawson and McHugh JJ, (1997) 147 ALR 42 at 58, 69 and 91-92 
respectively. Brennan CJ says that this accords with the "federal compact", but it is not 
apparent how this can be asserted when the only "compact" on the subject is contained in 
the very provisions that are in issue. 

13 The statements in Permanent Trustee Co (Canberra) Ltd v Finlayson (1968) 122 CLR 338 
at 342-343, and Gosper v Sawyer (1985) 160 CLR 548 at 560-561, referred to by Mr Brad 
Selway QC in his commentary, were only saying that NSW has no constitutional power to 
alter the laws of the Australian Capital Territory or Victoria respectively, not that it cannot 
constitutionally alter NSW law. 

14 (1997)190CLRl. 
15 At 175. 
16 At 167. 
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magistrates delegates of the Supreme Court judges!17 Yet that is what Gummow J seems 
to be suggesting.'* 

Another concern expressed by Gummow J is that Territory Supreme Courts should be 
constitutionally subject to appeals to the High Court just like State Supreme Courts under 
s73 of the Constitution, instead of being subject only as a matter of Commonwealth 
legislation. l9 

However, this could be achieved without deciding that the Territory courts are federal 
courts. The basis is as follows. The High Court, overruling contrary authority, could 
adopt the suggestion by Dixon J20 that alp' matters in Territory courts would be matters 
"arising under laws made by the Parliament" within the meaning of s76(ii), since the 
legislation establishing each Territory provided that all laws in force at the establishment 
of the Territory should continue in force. On that basis, it could reasonably be held that all 
matters in Territory courts were in "federal jurisdictionV22 conferred by s122 (s77(iii) 
being limited to investing State courts with federal jurisdiction). Appeals in those matters 
would accordingly lie under s73 to the High Court.23 SO a convincing constitutional basis 
for appeals to the High Court from Territory courts could be found without making them 
federal courts. Moreover, the High Court would probably have s75(v) jurisdiction in all 
Territory matters within its terms.24 

Harris v Caladine (1991) 172 CLR 84. 
(1997) 190 CLR 1 at 170-171. It is, of course, historically unconvincing to suggest that all 
Territory courts (even courts of the most inferior jurisdictions in the foreseeable Territory 
of Papua) were intended by the Founders to be federal courts with judges enjoying life 
tenure, subject only to the (long unforeseen) device, upheld in Harris v Caladine, of 
delegation by superior courts. 
(1997) 190 CLR 1 at 175. 
Federal Capital Commission v Laristan Building and Investment Co Pty Ltd (1929) 42 
CLR 582 at 585. See also the passage by Dixon CJ, McTiernan, Kitto and Fullagar JJ in R 
v Kirby: Exparte Boilermakers' Society of Australia (1956) 94 CLR 254 at 290, quoted by 
Gummow J (1997) 190 CLR 1 at 167. 
If the Territory courts were federal courts, it would be at least doubtful whether this 
statutory basis extended to matters that, in the absence of the legislation, would be matters 
arising solely under the common law, or at least under the common law rules "discovered" 
since the establishment of the respective Territories (Western Australia v Commonwealth 
(1995) 183 CLR 373 at 484-488, holding s12 of the Native Title Act 1993 (Cth) to be 
invalid). 
This would end the odd position that even matters arising under an Australia-wide law with 
respect to a s5 1 subject is not currently regarded as being in federal jurisdiction: cf Spratt v 
Hermes (1965) 114 CLR 226 at 241 per Barwick CJ, and 259 per Kitto J. 
Overruling eg Porter v The King; Ex parte Yee (1926) 37 CLR 432 at 440 per Isaacs J, 
followed in Capital TVand Appliances Pty Ltd v Falconer (1971) 125 CLR 591 at 599 by 
Barwick CJ. The decision in Kable v Director of Public Prosecutions (NSW) (1996) 189 
CLR 5 1 would then apply: cf Zines at 87. 
Gummow J refers to this only as being "possibly" available: (1997) 190 CLR 1 at 174-175. 
With respect, the view that Territory officers, and Commonwealth officers performing 



COMMONWEALTH IMMUNITIES FROM STATE LAWS 

The abolition or reduction of Commonwealth implied immunities in Re Residential 
Tenancies Tribunal of NSW; Exparte Defence Housing Authority 25 came as no surprise. I 
have no objections to most of the reasoning or the conclusions, though I agree with 
Professor Zines that there are going to be problems in working out the distinction between 
the existence and the exercise of so-called "capacities". It would be more satisfactory to 
eliminate C i g ~ r n a t i c ~ ~  altogether, as Kirby J does, and to leave the Commonwealth to rely 
on s109. The majority language is certainly rather odd in its use of the expressions 
"capacities and functions" (Brennan CJ)27 and "capacities" (Dawson, Toohey and Gaudron 
JJ)28 to include "rights, powers, privileges and immunities". 

If the Commonwealth and Commonwealth Instrumentalities (Application of Laws) Bill 
1991 had been enacted, it would have coped with the problems now arising from Re 
Residential Tenancies Tribunal. It was due to opposition from the Coalition and 
Democrats that it was not enacted. (It will be interesting to see the Coalition Government 
coping with State laws that cause trouble for the Commonwealth.) The Democrats were 
very much concerned about environmental laws, eg what some might see as 
Commonwealth building monstrosities in State cities and towns and other examples of 
reprehensible Commonwealth disregard of reasonable State laws over the years. It is, of 
course, no objection that the Commonwealth might find counter legislation hard to get 
through the Senate. There are some genuine problems, eg lack of adequate procedures for 
administrative review in some States, but it should be feasible to convince the Senate to 
pass appropriate safeguards for the Commonwealth. 

The decision in Re Residential Tenancies Tribunal suggests the possible demise of other 
Commonwealth implied immunities. In particular, what is the status now of the Dixonian 
implied immunity from State taxation?29 

EXCISE: THE 1997 CASES 

Neither Professor Zines nor Mr Brad Selway QC mentions these cases30 (referred to below 
as "Ha") which are surely among the most important recent decisions affecting 
Commonwealth-State relations. 

functions under s122 laws, are "officers of the Commonwealth has much to support it: cf 
Spratt v Hermes (1965) 114 CLR 226 at 241 per Barwick CJ, strongly doubting Waters v 
Commonwealth (1951) 82 CLR 188. 

25 (1997) 146 ALR 495. 
26 Commonwealth v Cigamatic Pty Ltd (In Liquidation) (1962) 108 CLR 372. 
27 (1997) 146 ALR 495 at 497. 
28 At 508. 
29 Essendon Corporation v Criterion Theatres Ltd (1949) 74 CLR 1. 
30 Ha v New South Wales; Walter Harnmond and Associates Pty Ltd v New South Wales 

(1997) 189 CLR 465. 
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If the main State argument had been accepted by one more Justice, any State would have 
been able to impose sales taxes of any kinds, so long as they applied equally to goods 
produced in the State and goods imported into the State. A reasonably convincing 
argument, that might have attracted at least one member of the majority, was not even put 
by the States as a "fall-back". 

The Majority Judgment 

First, it is puzzling why the decision in Dennis Hotels Pty Ltd v Victoria3' (rightly 
described by Professor Zines as "notorious"), and its sequels in Dickenson's Arcade Po, 
Ltd v Tasmania32 and HC Sleigh Ltd v South A ~ s t r a l i a , ~ ~  were not overruled. They are 
bizarre and of little use to the States, given the low rates of the fees. 

The failure to overrule them is all the more unfortunate since the majority distinguished 
them from Ha on the basis of Brennan J's flawed analysis in 1989 in Philip Morris Ltd v 
Commissioner of Business Franchises (Vic).34 He listed five features as tending to show 
that the fee in Philip Morris was not merely a fee for a licence to cany on business.35 The 
five asserted features were (i) the shortness of the gap (1 month) between the licence 
period and the previous sales period on which the fee was calculated, (ii) the shortness of 
the licence period (1 month), (iii) the higher rate of the fee (30%), (iv) the "once-only" 
imposition in the course of distribution, and (v) the non-regulatory purpose of the scheme. 
Brennan J referred to the last three of those features as "s~bstantial".~~ However, on many 
of the asserted grounds of distinction, Brennan J's analysis was incorrect or i n a d e q ~ a t e . ~ ~  

More interesting for present purposes is the majority's adoption of the proposition, which 
Dixon J in Parton v Milk Board (Vic)38 "assumed" to be correct, that the purpose of s90 
was to give the Commonwealth control over all taxation of commodities in Australia and 
not just to protect Commonwealth tariff policy. They base this on the federal movement's 
objective of "inter-colonial free trade on the basis of a uniform tariff'.39 But there are 
some puzzling features in their exposition. First, they state that, if goods that attracted "a 
State tax" were imported from overseas, Commonwealth tariff policy "would" (rather than 

(1960) 104 CLR 529. 
(1974) 130 CLR 177. 
(1 976) 136 CLR 475. 
(1989) 167 CLR 399. 
At 463. 
At 461-462. 
For example, the fees in all three previous cases were imposed "once-only"; the level of 
fees in HC Sleigh was as prescribed and no judgment suggested that they would be invalid 
if imposed at (say) 30% as in Philip Morris; in HC Sleigh, the second licence period and 
"gap" periods were only 3 months; and in Dickenson and HC Sleigh there was no truly 
regulatory legislation at all. 
(1949) 80 CLR 229 at 260. 
(1997) 189 CLR 465 at 494, quoting Cole v WhiGeld (1988) 165 CLR 360 at 386. 



"could") have been compromised.40 This is not, by any means, necessarily true of a State 
tax imposed equally on locally-produced goods and goods imported into the State. They 
next say that, if "a State tax" was imposed on "goods brought into the State having been 
produced or manufactured elsewhere in the Commonwealth", that tax would "affect the 
freedom of trade" in those goods.4' In view of Cole v Whitj?eld42 the majority could not 
have been referring here to a State tax imposed equally on locally-produced goods and 
goods imported into the State. They then say that "a State tax" imposed on local 
production within the State would be a duty of excise "on any view of the term".43 
However, they could not have been referring here to a State tax imposed equally on 
locally-produced goods and goods imported into the State, otherwise they would be 
begging the question in issue as to the meaning of the expression "impose duties ... of 
excise" in s90. Nowhere do they explain why a State tax imposed equally on locally- 
produced goods and goods imported into the State can interfere with the objective of 
"inter-colonial free trade". (Note the United States example of a common market with 
non-discriminatory State sales taxes). 

The Minority Judgment 

If the majority judgment has its puzzling aspects, the minority judgment by Dawson, 
Toohey and Gaudron JJ has a very disturbing feature. Adopting the main State 
submissions, they said: 

[Tlhe purpose of making the power to impose excise duties exclusive to 
the Commonwealth was to prevent impairment by the States of the 
common external tariff. A tax upon the manufacture or production of 
goods increases the cost of those goods without effecting a corresponding 
increase in the cost of imported goods of the same kind. Any protection 
afforded by customs duties imposed upon the imported goods is thereby 
reduced. But a tax imposed upon a step in the distribution of goods which 
falls indiscriminately upon locally produced and imported goods does not 
have that effect.44 

This seems to be simply a repetition of their Honours' argument in Philip Morris45 and 
Capital Duplicators Pty Ltd v Australian Capital Territory (No 2) 46 that the only purpose 

40 As above. 
4 1 At 495. 
42 (1988) 165 CLR 360. 
43 (1997) 189 CLR 465 at 495. 
44 At 508-509. 
45 (1989) 167 CLR 399. 
46 (1993) 178 CLR 561 at 617-618 and 627. 
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of s90 was to protect Commonwealth tariff policy, and that a State sales tax imposed on 
local and imported goods alike cannot impair that 

In H a ,  the Commonwealth made detailed submissions,48 illustrated with a number of 
hypothetical examples, showing that it is completely incorrect to say that a State sales tax, 
on all goods or particular goods and imposed on local and imported goods alike, cannot 
impair Commonwealth tariff policy. Economists find the proposition untenable, with the 
suggested exception of "broad-based" retail State sales taxes on all goods49 (by contrast 
with a tax imposed on a particular class, or particular classes, of goods such as tobacco). 
Under a prominent sub-heading, the Commonwealth submissions filled over two full 
pages, and were the subject of oral argument by Commonwealth and other counsel. There 
can be no doubt that all the justices were fully aware of the Commonwealth arguments that 
struck at the heart of the reasoning by Dawson, Toohey and Gaudron JJ in their judgments 
in Philip Morrisso and Capital Duplicators (No 2).51 Despite those submissions, Dawson, 
Toohey and Gaudron JJ repeated their previous proposition that a State sales tax imposed 
equally on local and imported goods cannot affect Commonwealth tariff policy. They did 
not even mention the Commonwealth submissions that went to the core of their 
argurnenks2 Why did they not mention and deal with them? The omission supports a 

47 This is partly based on Murphy J's view that an "excise" tax is one that "discriminates" 
against locally-produced goods (eg Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 
599 at 639). However, I am not aware of any support by him for the alleged economic 
rationale. That rationale appeared in Fajgenbaum & Hanks, Australian Constitutional Law 
(Butterworths, Sydney, 2nd ed 1980) pp634-635. It was taken up in Coper, "The High 
Court and Section 90 of the Constitution" (1976) 7 Fed L Rev 1 at 20-26, and repeated in 
the last two editions of Zines, The High Court and the Constitution (Butterworths, Sydney, 
3rd ed 1992) pp320-321, and 4th ed (1997) p450. 

48 The submissions were based closely on a 1995 paper by the present commentator in Coper 
& Williams (eds), The Cauldron of Constitutional Change (Centre for International and 
Public Law, ANU, Canberra 1995) p39. 

49 Petchey & Shapiro, "An Economist's View of Section 90 of the Constitution" in Warren 
(ed), Reshaping Fiscal Federalism in Australia (Australian Tax Research Foundation, 
Sydney 1997) p33; however, there seem to be some grounds for thinking that not all such 
taxes are incapable of affecting Commonwealth tariff policy. 

50 (1989) 167 CLR 399. Interestingly, a leave to reopen Dennis Hotels was refused as a 
preliminary matter, yet Toohey and Gaudron JJ proceeded to say that Dennis Hotels was 
authority for the proposition that a State sales tax imposed equally on imported and locally- 
produced liquor did not impose an excise duty. That was, of course, directly inconsistent 
with Parton v Milk Board (Victoria) (1949) 80 CLR 229, Chamberlain Industries Pty Ltd v 
Victoria (1970) 121 CLR 1, and other cases. No leave had been sought to reopen those 
decisions. 

5 1 (1993) 178 CLR 561. 
52 The judicial duty to give reasons is fully considered in Soulemezis v Dudley (Holdings) Pty 

Ltd (1987) 10 NSWLR 247; see also &BE Insurance Ltd v Switzerland Insurance Workers 
Compensation (NSW) Ltd (1996) 134 ALR 433 at 437, where Gaudron, McHugh and 
Gummow JJ held that a miscarriage of justice had occurred when judgments by the NSW 
Court of Appeal gave no indication whether one of the grounds argued before it had been 
considered. 



disturbing inference that the conclusion was not arrived at by a judicial consideration of 
the relevant materials and submissions but on some unstated ground.53 

53 For other examples, see Rose, "Judicial Reasonings and Responsibilities in Constitutional 
Cases" (1994) 20 Mon LR 195, especially the examples from Deane J's judgments. 




