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he world into which the first volume of the Adelaide Law Review emerged was
I significantly different from the world of today.

Notoriously, the Australian Constitution and state constitutions have changed
very little in the intervening years.! In 1960, when the first volume appeared, the
Judicial Committee of the Privy Council, sitting at Westminster, was the highest
court in the land. Its jurisdiction was seemingly assured, at least to a substantial
degree, by s 74 of the Constitution.> However, in a series of quite rapid legislative
steps between 1968 and the final quietus of the Australia Act 1986 (UK) and Australia
Act 1986 (Cth), the judicial role of that venerable imperial court over Australia, was
finally terminated.? As chance would have it, I presided in the last Australian appeal
to proceed to the Privy Council. It came from orders of the Court of Appeal of the
Supreme Court of New South Wales.* The appeal was dismissed.

The end of the Privy Council appeals, not so long after the establishment of this
Review, was much more than a rearrangement of the institutions of justice. It
marked the severance of the umbilical cord that had tied the Australian legal system
to the highest judicial institutions and substantive law and traditions of the United

* Justice of the High Court of Australia (1996-2009); Judge of the Federal Court of
Australia (1983—84); President of the New South Wales Court of Appeal (1984-96);
and Chairman of the Australian Law Reform Commission (1975—-84). The author
thanks Christian Andreotti, Holly Nicholls and Clare Nolan, Student Editors of the
Adelaide Law Review (2019) for their assistance.

1 The only formal changes to the Australian Constitution since 1960 were made by the
Constitutional Alteration (Aboriginals) 1967 (Cth); Constitutional Alteration (Senate
Casual Vacancies) 1977 (Cth); Constitutional Alteration (Retirement of Judges) 1977
(Cth); and Constitutional Alteration (Referendums) 1977 (Cth), which came into force
respectively on 10 August 1967 and 29 July 1977 in accordance with s 128 of the
Australian Constitution.

Australian Constitution, s 74 restricts the power of the Federal Parliament to make
laws limiting matters in which leave to appeal to the Privy Council might be asked.

3 See Privy Council (Limitation of Appeals) Act 1968 (Cth); Privy Council (Appeals
from the High Court) Act 1975 (Cth); Australia Act 1986 (UK) s 11; and Australia Act
1986 (Cth) s 11. Cf Kirmani v Captain Cook Cruises Pty Ltd [No 2]; Ex parte A—G
(0ld) (1985) 159 CLR 461.

4 Austin v Keele (1987) 61 ALJR 605 (Privy Council); affirming the decision of the
Court of Appeal (NSW) dated 16 December 1985. See ‘Current Topics: The Last
Australian Appeal to the Privy Council from an Australian Court’ (1987) 61 (October)
Australian Law Journal 585.
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Kingdom since settlement. For some time after the process of abolition, our judges
and lawyers continued to display the English case and textbooks on their shelves.
Some still do. Many then faithfully applied the English judicial authorities, even
where (as in the case of the House of Lords) the court in question was never part of
the Australian hierarchy.> Many of the subjects examined in the Review in its first
volumes could only be ventured upon with a thorough understanding of the then
current doctrines of the English judiciary.® Until the writings of Alex Castles a few
years later,’ legal history for all Australian lawyers (a compulsory subject in their law
courses), involved the detailed study of English legal history,® with barely a mention
of the peculiarities of that story in Australia.

Few women studied law in Australia’s six law schools of that time. This reflected a
long-standing antagonism to the participation of women in the law.® Heralding a
challenge to that aspect of patriarchy, Enid Campbell wrote an article on ‘Women
and the Exercise of Public Functions’ in the first volume of this Review.19 However,
so far as I could see, none of the other contributors to the Review before volume 5
were women.!! Mary Fisher wrote a book review of the text on Property Law Cases
and Materials in 1975.12 That book had been compiled by Ronald Sackville. Perhaps
it was coincidental that his co-author was Marcia A Neave. She was a member of
the Adelaide Law School before she departed for her distinguished legal career in
Victoria.!3

In the first five years of the Review, and indeed thereafter, contributions to the Review
were dominated by leading scholars in the Adelaide Law School at that time, including
CH Bright, Alex Castles, JF Keeler, David St L Kelly, Horst Liicke, Ivan A Shearer
(news of whose death was received with universal sadness as this volume was sent to
the printer) and WAN Wells. At first, there were few other regular contributors. Very
soon other prominent names began to appear. They included alumni who went on to

3 Cf Piro v W Foster & Co Ltd (1943) 68 CLR 313, at 320, where Latham CJ declared
that it would be ‘a wise general rule of practice’ in cases of conflict between the House
of Lords and the High Court of Australia, for Australian courts to follow the decision
of the House of Lords upon a matter of general legal principle.

6 See JM Finnis, ‘Developments in Judicial Jurisprudence’ (1960) 1(3) Adelaide Law
Review 317.

7 AC Castles, An Australian Legal History (Law Book Co, 1982).

Eg the standard legal history text was Theodore Plucknett’s 4 Concise History of the
Common Law (Butterworths, 4th ed, 1948).

? V Bell, ‘By the Skin of Our Teeth — The Passing of the Women’s Legal Status Act
1918’ (2018) 92 (December) Australian Law Journal 966.
10 (1961) 1(2) Adelaide Law Review 190.

1 Penny Goode, ‘Privacy: Disclosure of Private Facts’ (1973) 5(1) Adelaide Law
Review 13.

12 Mary Fisher, ‘Property Law Cases and Materials (Book Review)’ (1975) 5(3) Adelaide
Law Review 330.

13 A Moore, ‘Property Law Cases and Materials (Book Review)’ (1975) 8(3) Adelaide
Law Review 351.
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great distinction at the University of Oxford (John Finnis)!# and at the University of
Cambridge and later the International Court of Justice (James Crawford).!5 In his
first substantive article, James Crawford described the radical changes that had come
over the Australian judicial hierarchy following the creation of the Family Court of
Australia in 1975 and the Federal Court of Australia in 1976 and the enhancement of
federal tribunals and the passage of ‘new’ Administrative Law.

There were further major alterations in the Australian legal system that began in the
first decade of this Review. By then things were changing in the law. The interest
and focus of legal writing was shifting quite rapidly, particularly to focus on the
new enhancement of federal jurisdiction. It had been modest in the early years of
Australia’s federation. But when it happened, it brought new challenges and opportu-
nities for the legal profession that had not been dreamed of before the advent of the
Whitlam and Fraser Governments.'® Suddenly there were new issues to be addressed
in the Review and new constitutional and other legal problems to be considered.!”

Further features came to be noticed in the contributions to the Review as the years
unfolded. The articles chosen for inclusion began to stray from the path of the strict
positivist analysis that had constituted the received doctrine of the Australian judiciary
under the leadership of judicial proponents led by Sir Owen Dixon, long-time Justice
and Chief Justice of the High Court of Australia. He declared:

It is taken for granted that the decision of the court will be ‘correct’ or ‘incorrect’,
‘right’ or ‘wrong’ as it conforms with ascertained legal principles and applies
them according to a standard of reasoning which is not personal to the judges
themselves. It is a tacit assumption. But it is basal. The court would feel that the

14 JM Finnis, ‘Separation of Powers in the Australian Constitution’ (1970) 3(2) Adelaide
Law Review 159; JM Finnis, ‘Abortion and Legal Rationality’ (1970) 3(4) Adelaide
Law Review 431.

15 JR Crawford, ‘Australian Yearbook of International Law 1970-1983 (Book Review)’
(1975) 5(3) Adelaide Law Review 322. See also JR Crawford and MC Harris, ‘The
Powers and Authorities Invested in Him’ (1970) 3(3) Adelaide Law Review 303;
JR Crawford ‘The New Structure of the Australian Courts’ (1978) 6(2) Adelaide Law
Review 201.

16 Whitlam Government (1972-75); Fraser Government (1975-83).

17 E Campbell, ‘Parliamentary Appropriations’ (1971) 4(1) Adelaide Law Review 145;
JR Crawford, ‘Senate Casual Vacancies: Interpreting the 1977 Amendment’ (1980)
7(2) Adelaide Law Review 224. See also AC Castles, ‘Legislative, Executive and
Judicial Powers in Australia (Book Review)’ (1976) 5(4) Adelaide Law Review
474; JR Crawford, ‘Conventions, The Australian Constitution and the Future
(Book Review)’ (1981) 7(3) Adelaide Law Review 402; JR Crawford, ‘A Constitu-
tional History of Australia (Book Review)’ (1981) 7(3) Adelaide Law Review 412;
KP McEvoy, ‘Australia’s Constitution: Time for Change? (Book Review)’ (1983)
9(2) Adelaide Law Review 316; and Ross Cranston, ‘Politics of Law Reform (Book
Review)’ (1984) 19(1) Adelaide Law Review 109. See later J Gava, ‘Losing Our
Birthright: “Singh v Commonwealth”’ (2016) 37(2) Adelaide Law Review 369.
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function it performed had lost its meaning and purpose, if there were no external
standard of legal correctness.!®

Dixon was the most articulate and consistent Australian advocate of the approach of
‘strict logic and high technique ... rooted in the centuries’.!”

Even after bold and inventive constitutional decisions, apparently based on ‘deep
values’ and notions of public policy, such as the decision that struck down the
Communist Party Dissolution Act 1950 (Cth),2? most lawyers in Australia (and most
teachers of law in Australia’s law schools) assumed and taught that discovering the
legal answer to a question involved no choice on the part of the judge. It was simply a
matter of knowing and applying the correct rules of logic, derived from the essential
reasoning of earlier cases or (where relevant) the true and only available interpreta-
tion of the constitutional text or statutory language.

By the time this Review came upon the scene of Australian law increasing numbers
of judges, practitioners and law teachers (some of them taught, as I was, by the
great writer on jurisprudence at the Sydney Law School, Julius Stone) increas-
ingly accepted that judges did have choices to make in deciding many cases that
came before them. One of those who questioned the Dixonian thesis was Dr John
Bray, later to be Chief Justice of South Australia, who predicted how the role of the
Australian judge might change:

A few years ago the English courts rejected with indignation the suggestion that
they had been empowered by Parliament to administer what was contemptuously
called palm tree justice, the justice which is traditionally administered in Eastern
societies by the cadi sitting in the city gate. It seems to me, however, that the
Australian judge is going to have to assume more and more the role of the cadi in
the gate whether he likes it or not.?!

This uncomfortable awakening was, in part, a consequence of the termination of
appeals beyond Australia; in part, a result of the special leave system that narrowed
the fields of operation of the High Court of Australia; in part, the influence of scholars
like Stone and the critical writing in journals such as this Review; and, to some extent,

18 Sir Owen Dixon, ‘Concerning Judicial Method’ in Severin Howard Zichy Woinarski
(ed), Jesting Pilate: And Other Papers and Addresses (Law Book Co, 1965) 152, 155.

19 Ibid 153 (n 1).
20 Australian Communist Party v Commonwealth (1951) 83 CLR 1.

2l John Bray, ‘Law, Logic and Learning’ (1979) 3(1-2) UNSW Law Journal 205, 209,
citing Justinian. Cf R Mitchell and P Kelly, ‘John Bray, The Man and the Judge’ (1980)
7(1) Adelaide Law Review 1; C Bright, ‘John Bray in Context’ (1980) 7(1) Adelaide
Law Review 7.
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the consequence of later realism in legal analysis encouraged by the impact of social
sciences on the understanding of the actual operation of the law.%?

On top of these institutional and attitudinal changes that confronted the legal
profession and academy after 1960 many other changes were influencing the con-
tributions offered for publication in this Review. They included the shift in subject
matters as new areas of the law opened up; the changes in the interests and focus of
research of Australian lawyers and legal academics; the new spirit that was spreading
in legal education; the growing impact of international law on our domestic law; and
the fresh attention to areas of the law that had been substantially ignored in earlier
times.

The new areas that had earlier been ignored included topics of special importance to
women in the law and in society;23 topics affecting Aboriginals and other Indigenous
peoples, long neglected by Australia’s legal system;2* new subjects of law that were
the result of technological changes;?’ the growing appreciation of the challenge of

22 D Jackson, ‘The Role of the Chief Justice; A View from the Bar’ in C Saunders (ed),
Courts of Final Jurisdiction: The Mason Court in Australia (Federation Press, 1996)
21, 22; cf MD Kirby, ‘The Mason High Court’ (1996) 20(4) Melbourne University
Law Review 1087.

23 Campbell, ‘Women and the Exercise of Public Functions’ (n 10); G Geis, ‘Rape-in-
Marriage: Law and Law Reform in England, the United States, and Sweden’ (1978)
6(2) Adelaide Law Review 284; Yumi Lee, ‘Violence Against Women: Reflections on
the Past and Strategies for the Future — an NGO Perspective’ (1997) 19(1) Adelaide
Law Review 45; Ustinia Dolgopol, ‘A Feminist Appraisal of the Dayton Peace Accords’
(1997) 19(1) Adelaide Law Review 59; MD Kirby, ‘Marriage Equality: ‘What Sexual
Minorities Can Learn from Gender Equality’ (2013) 34(1) Adelaide Law Review 141,
Renae Barker, ‘Rebutting the Ban the Burqa Rhetoric: A Critical Analysis of the
Arguments for a Ban on the Islamic Face Veil in Australia’ (2016) 37(1) Adelaide Law
Review 191.

24 MIJ Trebilcock, ‘Customary Land Law, Law Reform in Papua New Guinea: Law,
Economics and Property Rights in a Traditional Culture’ (1983) 9(1) Adelaide Law
Review 191; Thalia Anthony, ‘Rights and Redemption: History, Law and Indigenous
People (Book Review)’ 31(1) Adelaide Law Review 95; S Pruim, ‘Ethnocide and
Indigenous Peoples: Article 8 of the Declaration on the Rights of Indigenous Peoples’
(2014) 35(2) Adelaide Law Review 2609.

25 Matthew Goode, ‘Some Observations on Evidence of DNA Frequency’ (2002) 23(1)
Adelaide Law Review 45; Jerome Squires, ‘Google Spain SL v Agencia Espariola De
Proteccion De Datos (European Court of Justice, C-131/12, 13 May 2014)’ (2014)
35(2) Adelaide Law Review 463; Gary Edmond, ‘“What Lawyers Should Know About
the Forensic “Sciences” (2015) 36(1) Adelaide Law Review 33; JD Heydon, ‘Evidence
of Forensic Scientific Opinion and the Rules for Admissibility’ (2015) 36(1) Adelaide
Law Review 101; Ian Binnie and Vanessa Park-Thompson, ‘The Perils of Law Office
Science: A Partial Response to Professor Gary Edmond’ (2015) 36(1) Adelaide Law
Review 125; Andrew Ligertwood, ‘What Lawyers Should and Can Do Now That
They Know About the Forensic Sciences’ (2015) 36(1) Adelaide Law Review 153.
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climate change for Australian society and its laws;2° the increasing impact of inter-
national law on our municipal legal systems;?’ the growing interest in institutional
law reform to which the Adelaide Law School contributed more than most;2® and the
increasing awareness of the special features of legal history, in which Adelaide had
also long been engaged.?’

There have, of course, been many interesting and important articles published in
the Review, devoted to the core topics of legal doctrine in Australia and elsewhere.

26 Michael 1 Jeffery and Xiangbai He, ‘Going Beyond Mitigation: The Urgent Need
To Include Adaption Measures To Combat Climate Change in China’ (2012) 33(1)
Adelaide Law Review 79.

27 AC Castles and CH Bright, ‘A New School of International Law’ (1962) 1(3) Adelaide
Law Review 339; 1A Shearer, ‘Australian Yearbook of International Law 1968—69’
(1973) 5(1) Adelaide Law Review 87; P Brazil, ‘Resolution of Trade Disputes in
the Asian Pacific Region’ (1985) 10(1) Adelaide Law Review 49; MD Kirby, ‘The
Growing Impact of International Law on the Common Law’ (2012) 33(1) Adelaide
Law Review 7; Robert Cunningham and Susanah Vindedzis, ‘Four Legs Good, Two
Legs Bad? Animal Welfare vs the World Trade Organization (Featuring Article XX
of the General Agreement on Tariffs and Trade and Article 2 of the Technical Barriers
to Trade)’ (2017) 38(2) Adelaide Law Review 311; Jonathon Crowe, ‘Coherence
and Acceptance in International Law: Can Humanitarianism and Human Rights be
Reconciled?’ (2014) 35(2) Adelaide Law Review 251; Peter Burdon et al, ‘Reflecting
on Hannah Arendt and Eichmann in Jerusalem: A Report on the Banality of Evil’
(2014) 35(2) Adelaide Law Review 427; Dale Stephens, ‘Naval Power in the Indian
Ocean: Rising Tension, Maritime Governance and the Role of Law’ (2016) 37(2)
Adelaide Law Review 307; Samuel Tyrer, ‘An Australia—Indonesia Arrangement on
Refugees: Exploring the Structural, Legal and Diplomatic Dimensions’ (2017) 38(1)
Adelaide Law Review 113; Kim Sorenson, ‘Sisyphus in the Agora? How the United
Nations Working Group on the Use of Mercenaries Functions as a Special Procedure
of the Human Rights Council’ (2017) 37(2) Adelaide Law Review 257.

28 Sarah Moulds, ‘Community Engagement in the Age of Modern Law Reform: Per-
spectives From Adelaide’ (2017) 38(2) Adelaide Law Review 441.

29 AC Castles, ‘The Reception and Status of English Law in Australia® (1963) 2(1)
Adelaide Law Review 1; JF Keeler, ‘Some Reflections on Holyroyd v Marshal’ (1969)
3(3) Adelaide Law Review 360; AC Castles, ‘The Judiciary and Political Questions:
The First Australian Experience, 18241825’ (1976) 5(4) Adelaide Law Review 294;
Mitchell and Kelly (n 21); Victor Allen Edgeloe, ‘The Adelaide Law School 1883—-1983°
(1983) 9(1) Adelaide Law Review 1; EG Whitlam, ‘The Machinery of Democracy’
(1983) 9(2) Adelaide Law Review 229; John Doyle, ‘The Role of the Solicitor-General:
Negotiating Law, Politics and the Public Interest’ (2016) 37(2) Adelaide Law Review
547.
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These include the law of torts;3 the law of contract;3! the law of trusts, property and
Torrens title;3? the growing body of administrative law;33 the ever-puzzling problems
of evidence law and its reform;3* and the growing attention to the debates over a
charter or bill of rights within the Australian legal system.3?

One feature of life in the law that would be noticed immediately by someone who had
departed Australia when this Review was launched and returned to see this fortieth
volume would undoubtedly be the huge increase in the number of women in law
school classes; in legal offices; in the academy; at the Bar and on the Bench. This
change is reflected in successive volumes of the Review.

30 MC Atkinson, ‘Personal Injury Awards — Survey of Recent Cases’ (1961) 1(2)
Adelaide Law Review 205; MC Doyle, ‘Personal Injuries — Survey of Recent Awards
in South Australia’ (1968) 3(2) Adelaide Law Review 221; MC Doyle, ‘Personal
Injuries — Survey of Recent Awards in South Australia’ (1969) 3(3) Adelaide Law
Review 380; John F Keeler, ‘Three Comments on Damages for Personal Injury’
(1984) 9(3) Adelaide Law Review 385.

31 HK Liicke, ‘Striking a Bargain’ (1962) 1(3) Adelaide Law Review 293; MJ Trebilcock,
‘Company Contracts’ (1966) 2(3) Adelaide Law Review 310; HK Liicke, ‘Illusory,
Vague and Uncertain Contractual Terms’ (1977) 6(1) Adelaide Law Review 1; Tareq
Al-Tawil, ‘Damages for Breach of Contract: Compensation, Cost of Cure and Vin-
dication’ (2013) 34(2) Adelaide Law Review 351; Angus O’Brien, ‘The Relationship
Between the Laws of Unjust Enrichment and Contract: Unpacking Lumbers v Cook’
(2011) 32(1) Adelaide Law Review 83; HK Liicke, ‘The Intention to Create Legal
Relations’ (1970) 3(4) Adelaide Law Review 419.

32 Fiona Martin, ‘The Socio-Political and Legal History of the Tax Deduction for
Donations to Charities in Australian and How the ‘Public Benevolent Institution’
Developed’ (2017) 38(1) Adelaide Law Review 195; and articles on the Torrens
System: Greg Taylor, ‘The Torrens System — Definitely Not German’ (2009) 30(2)
Adelaide Law Review 195; HK Liicke, ‘Ulriche Hiibbe and the Torrens System:
Hiibbe’s German Background, His Life in Australia and His Contribution to the
Creation of the Torrens System’ (2009) 30(2) Adelaide Law Review 213; Rosalind F
Croucher, ‘Inspired Law Reform or Quick Fix? Or, “Well Mr Torrens, What Do You
Reckon Now?”” (2009) 30(2) Adelaide Law Review 291; Antonio Esposito, ‘Ulrich
Hiibbe’s Role in the Creation of the “Torrens” System of Land Registration in South
Australia” (2003) 24(2) Adelaide Law Review 263.

33 Mark Leeming, ‘Judicial Review of Vice-Regal Decisions: South Australia v O’Shea,
Its Precursors and Its Progeny’ (2015) 36(1) Adelaide Law Review 1.

34 Andrew Ligertwood, ‘Cases and Materials on Evidence (Book Review)’ (1976) 5(4)
Adelaide Law Review 474; Tim Smith, ‘Evidence Reference — Progress Report’
(1985) 10(1) Adelaide Law Review 102.

35 Frank Brennan, ‘Thirty Years On, Do We Need a Bill of Rights’ (1996) 18 Adelaide
Law Review 123; Alice Tay, ‘Human Rights and Human Wrongs’ (1999) 21 Adelaide
Law Review 1; Dianne Otto, ‘Human Rights under the Australian Constitution (Book
Review)’ (1999) 21 Adelaide Law Review 139; John von Doussa, ‘“The New Zealand
Bill of Rights (Book Review)’ (2003) 24(2) Adelaide Law Review 305.
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Thus, in the first volume, 25 of the contributors were men and only one was a
woman.3® In volume 2 there were 17 contributions by men, but none by women.
In volume 3 the ratio was 20 men to one woman. However, by the time we arrive
at volume 37, there were contributions from 20 men and 16 women. In volume
38 the ratio was 12 men to 14 women. So the tables have now been turned. Today
women are major contributors to teaching, researching, practising and writing about
law. It would be a worthwhile study on its own to review the articles written by
women and about aspects of law of special interest to women to see whether there, or
elsewhere, features stand out that can be described as distinctive and different. One
feature is clear. It is no longer necessary in a ‘Preface’ of a volume of this Review to
thank female administrative staff, in order to provide mention of the role of women,
as Horst Liicke did in April 1983.37 True, administrative functions in a law journal
are vital. But now they are by no means the only, or main, activities of women in the
production of this Review.

The Adelaide Law School has always exhibited a strong interest in, and engagement
with, international law. This has remained a strength of the School to which alumni,
who have been leaders in international law and its institutions (like Judge Crawford
and Professor Shearer), continue to contribute. Similarly, the School, from the early
days, has been an Australian centre on federal constitutional law. This is reflected in
many articles over the past 40 years.3® Similarly, since Alex Castles’s day the School
has been a centre for the study of legal history. The decline in the interest in, research
and teaching of this subject in Australia is a source of much pain and anxiety to me.3?

36 In some cases, there is double counting because an author had two or more articles in
the same volume.

37 HK Liicke, ‘Preface’ (1983) 9(1) Adelaide Law Review v, Vi.

3 Campbell, ‘Parliamentary Appropriations’ (n 17); MJ Detmold, ‘Sovereignty: Aspects
in Constitutional Law and Jurisprudence’ (1971) 4(1) Adelaide Law Review 169;
Crawford, ‘The New Structure of the Australian Courts’ (n 15); Crawford, ‘Senate
Casual Vacancies: Interpreting the 1977 Amendment’ (n 17); SC Churches (ed), ‘Statutes
and the Crown — Prejudice and Benefit — The Crown in a Federation — Parties to
Agreements with the Crown’ (1980) 7(3) Adelaide Law Review 389; McEvoy, ‘Austra-
lia’s Constitution: Time for Change? (Book Review)’ (n 17); Helen Irving, ‘Federalism
is a Feminist Issue: What Australians Can Learn from the United States Commerce
Clause’ (2007) 28(1) Adelaide Law Review 159; Christopher Tran, ‘New Perspectives on
Australian Constitutional Citizenship and Constitutional Identity’ (2012) 33(1) Adelaide
Law Review 199; Greg Carne, ‘Is Near Enough Good Enough? Implementing Austra-
lia’s International Human Rights Torture Criminalisation and Prohibition Obligations
in the Criminal Code (Cth)’ (2012) 33(1) Adelaide Law Review 229; Christopher Tran,
‘New Perspectives on Australian Constitutional Citizenship and Constitutional Identity’
(2012) 33(1) Adelaide Law Review 199; Luke Beck, ‘The Establishment Clause of the
Australian Constitution: Three Propositions and a Case Study’ (2014) 35(2) Adelaide
Law Review 225; Paul Kildea, ‘Achieving Fairness in the Allocation of Public Funding
in Referendum Campaigns’ (2016) 37(1) Adelaide Law Review 13; Penelope Mathew,
“The Tampa Issue’ (2002) 23(2) Adelaide Law Review 375.

3% MD Kirby, ‘Is Legal History Now Ancient History?> (2009) 83(1) Australian Law
Journal 31.
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Likewise, as one of the oldest law schools in the nation, Adelaide has long been a
centre for the study of different notions about the contents of legal education. This
interest is also reflected in many articles in these pages.*?

It has been my privilege to have a number of my own contributions published, the
first of which was in volume 7 in 1980,%! dealing with Aboriginal customary law — a
subject of great interest as demonstrated by the many ‘hits’ upon the website of the
Australian Law Reform Commission (ALRC) relating to its report on the subject.*?
Although legislation recommended in the Commission’s report has not yet been
enacted by the Federal Parliament, the opening up of this subject almost certainly
helped change the Zeitgeist in Australia about Indigenous people and the law. It was
followed by very important decisions of the High Court of Australia, upholding, for
the first time, the recognition of native title.*3 Professors Castles, Kelly and Mr (now
Justice) Michael Ball, were engaged, as I was, full-time in the work of the ALRC.
Although political and professional support for institutional law reform has declined
in recent years,* the long-term future of institutional law reform seems reasonably
safe. Law reform reviews methodically our likely professional challenges. It therefore
has an essential role in the future of this Review. Many of the future themes are
already evident from those that have featured in the past. However, others are sub-
stantially new and different. The Review should continue to raise new awareness and
suggest novel topics of law reform.

One theme that was little mentioned in the early days of the Review, but has made
its mark repeatedly in recent times, is the role of religion in society and the possible
need to protect freedom of the spiritual aspects of human life. Back in the 1960s,

40 Richard Arthur Blackburn, ‘Law School Curricula in Retrospect’ (1983) 9(1) Adelaide
Law Review 43; J] Bray, ‘Plea for Roman Law’ (1983) 9(1) Adelaide Law Review 50;
Ivan A Shearer, ‘The Teaching of International Law in Australian Law Schools’ (1983)
9(1) Adelaide Law Review 61; Paul Babie, ‘125 Years of Legal Education in South
Australia’ (2010) 31(2) Adelaide Law Review 107; John M Williams, ‘Failing Law
Schools’ (2013) 34(1) Adelaide Law Review 217; Anne Hewitt and Patrick Keyzer,
‘Foreword: Teaching-Research Nexus in Law’ (2014) 35(1) Adelaide Law Review 1;
John V Orth, ‘The Strange Career of the Common Law in North Carolina’ (2015)
36(1) Adelaide Law Review 23; Nola M Ries, Briony Johnston and Shaun McCarthy,
‘Legal Education and the Aging Population: Building Student Knowledge and Skills
Through Experiential Learning in Collaboration with Community Organisations’
(2016) 37(2) Adelaide Law Review 495.

4 MD Kirby, ‘TGH Strehlow and Aboriginal Customary Law’ (1980) 7(2) Adelaide
Law Review 172.

4 “The Recognition of Aboriginal Customary Laws’ (ALRC Report No 31, 9 February
1986).

8B Mabo v Queensland [No 2] (1992) 175 CLR 1; see also Wik Peoples v Qld (1996) 187
CLR 1 (‘Mabo’); cf Fejo v Northern Territory (1998) 195 CLR 96.

4 MD Kirby, ‘The Decline and Fall of Australia’s Law Reform Institutions — and
the Prospect of Revival’ (2017) 91 (October) Australian Law Journal 841. Cf SC

Derrington, ‘Law Reform — Future Directions’ (2019) 93 (May) Australian Law
Journal 384.
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secularism was in the ascendant. Even John Finnis had not fully embraced the
engagement with natural law that was to dominate his scholarship at Oxford
University and now at Notre Dame Law School in the United States.*> Despite the
continuing growth of respondents to the Australian national census who declare that
they have ‘no religion’#¢ and the growth of the presence of Non-Christian religions
in Australia, this has resulted in expressed feelings favouring so-called ‘religious
freedoms’ that are electorally significant. They have produced current debates in
Australia about law and religion that are likely to continue. Globally, the power of
vehement religious beliefs seems likely to expand. This will probably, therefore,
continue to attract attention in the Review, as it already has in recent years.*’

Another theme that was totally missing in the early days of the Review concerned the
law and sexuality. When the Review was established, same-sex conduct was uniformly
criminalised throughout Australia, even where involving consenting adults acting in
private. The first Australian legislation to change this situation was enacted in South
Australia in 1972. This was expanded under the Dunstan Government in 1974.48

45 CfM White, ‘Jurisprudence as Practical Reason: A Celebration of the Collected Essays
of John Finnis (Book Review)’ (2014) 35(2) Adelaide Law Review 473. JM Finnis,
Natural Law and Natural Rights (Oxford University Press, 1980); JM Finnis, Funda-
mentals of Ethics (Oxford Clarendon Press, 1983).

46 In the Australian Census of 2016, 52.1% of respondents identified as ‘Christian’;
with 22.6% as Roman Catholic and 13.3% as Anglican. The category ‘No Religion’
continues to ‘rise fast’. In 2016 it was nearly 30.1% compared with 19% in 2011.
See Australian Bureau of Statistics, 2016 Census. Religion (Media Release, 27 June
2017) <https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/
7TE65A144540551D7CA258148000E2B85>.

47 Paul Babie, ‘The Study of Law and Religion in Australia: It Matters’ (2009) 30(1)
Adelaide Law Review 7; Michael Spence, ‘Speech Given on the Occasion of the
Launch of the University of Adelaide Research Unit for the Study of Society, Law and
Religion’ (2009) 30(1) Adelaide Law Review 11; Carolyn Evans and Leilani Ujvari,
‘Non-Discrimination Laws and Religious Schools in Australia’ (2009) 30(1) Adelaide
Law Review 31; Pauline Ridge, ‘The Financing of Religion: Guidelines for Legal
Regulation’ (2009) 30(1) Adelaide Law Review 85; Ben Clarke, ‘Law, Religion and
Violence: A Human Rights-Based Response to Punishment (By State and Non-State
Actors) of Apostasy’ (2009) 30(1) Adelaide Law Review 111; Alex Bruce, ‘Cognitive
Dissonance in the Contribution of the Catholic Church to International Human Rights
Law Discourse’ (2009) 30(1) Adelaide Law Review 149; Mitchell Landrigan, ‘Can
the Implied Freedom of Political Discourse Apply to Search By or A