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COMMONWEALTH OMBUDSMAN 

J u r i s d i c t i o n a l  Developments 

P u b l i c  S e r v i c e  Gr ievances .  With t h e  p a s s i n g  of t h e  Mer i t  
P r o t e c t i o n  ( A u s t r a l i a n  Government Employees) Act 1984 former 
government employees w i l l  now have,  i t  ;eems, a  c h o i c e  between 
t a k i n g  a t  l e a s t  some of t h e i r  g r i e v a n c e s  t o  t h e  new M e r i t  
P r o t e c t i o n  and Review Agency ( s e e  s . 5 5  of t h e  Ac t )  o r  t o  t h e  
Ombudsman, though t h e  Ombudsman h a s  a  d i s c r e t i o n  n o t  t o  
i n v e s t i g a t e  compla in t s  which may be t aken  e l sewhere .  

N a t i o n a l  Crime A u t h o r i t  . The N a t i o n a l  Crime A u t h o r i t y  B i l l  -5 t h a t  t h e  N a t i o n a l  Crime A u t h o r i t y  
should be s u b j e c t  t o  i n v e s t i g a t i o n  by t h e  Ombudsman. The Act 
a s  passed p r o v i d e s  i n s t e a d  f o r  moni to r ing  of t h e  A u t h o r i t y  by a  
P a r l i a m e n t a r y  J o i n t  Committee. 

Procedure  

Manner of I n v e s t i g a t i o n s .  The p r i v a c y  of t h e  Ombudsman's 
i n v e s t i g a t i o n s ,  which was f o r m e r l y  thought  t o  be unimpeachable,  
h a s  been thrown i n t o  doubt  by t h e  d e c i s i o n  of t h e  F e d e r a l  Court  
i n  Kavvadias v  Commonwealth Ombudsman ( 2 3  March 1 9 8 4 ) .  P r i o r  
t o  t h e  d e c i s i o n ,  i t  was t h e  Ombudsman's g e n e r a l  p r a c t i c e ,  
p u r s u a n t  t o  h i s  power t o  conduct  an i n v e s t i g a t i o n  ' i n  such 
manner a s  [he ]  t h i n k s  f i t '  (Ombudsman Act ,  s u b - s . 8 ( 2 ) )  t o  
r e l e a s e  a  d r a f t  r e p o r t  t o  t h e  Department concerned b e f o r e  he  
made p a r t i c u l a r s  a v a i l a b l e  t o  t h e  compla inan t .  The 
s i g n i f i c a n c e  of t h e  d e c i s i o n  i s  t h a t  i t  i n t e r p r e t s  f o r  t h e  
f i r s t  t ime  t h e  e f f e c t  of t h e  FOI Act upon t h e  Ombudsman's 
powers and d u t i e s .  The F e d e r a l  Court  he ld  t h a t  t h e  Ombudsman 
was n o t  e n t i t l e d  t o  c l a i m  t h a t  t h e  d r a f t  r e p o r t  was an exempt 
document ( i . e .  one t o  which t h e  a p p l i c a n t  had no r i g h t  of 
a c c e s s )  by v i r t u e  of t h e r e  being s e c r e c y  p r o v i s i o n s  i n  t h e  
Ombudsman Act. The e f f e c t  of t h e  d e c i s i o n  is  c louded ,  however, 
by t h e  f a c t  t h a t  o n l y  one ground of exemption was a t  i s s u e  
b e f o r e  t h e  Cour t .  The f a t e  of o t h e r  p o s s i b l e  grounds of 
exemption remains undecided.  N e v e r t h e l e s s ,  t h e  d e c i s i o n  has  
n u l l i f i e d  what many b e l i e v e  t o  be one of t h e  s t r o n g e s t  grounds 
which t h e  Ombudsman might have argued.  

Role i n  FOI. The Kavvadias c a s e  ( d i s c u s s e d  above) c o n t r a s t s  
w i t h  t h e  new, a c t i v e  r o l e  of t h e  Ombudsman a s  an advoca te  i n  
FOI m a t t e r s  b e f o r e  t h e  AAT. The Ombudsman h a s  been v e s t e d  wi th  
t h e  r o l e  s i n c e  t h e  p a s s i n g . o f  t h e  Freedom of In format ion  
Amendment Act 1983 b u t  has  been hampered by a l a c k  of p r o v i s i o n  
of pe rsonne l  f o r  t h e  purpose .  The f i r s t  appearance of t h e  
Ombudsman b e f o r e  t h e  AAT occur red  i n  May i n  t h e  m a t t e r  o f  Re 
P e t e r s  and Department of Prime M i n i s t e r  and C a b i n e t .  A t  t h e  
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t ime  t h i s  b u l l e t i n  went t o  p r e s s  t h e  m a t t e r  s t o o d  ad journed .  

THE COURTS 

New Avenue of  F e d e r a l  Cour t  Review 

Another avenue of j u d i c i a l  review of f e d e r a l  a d m i n i s t r a t i v e  
a c t i o n  b e f o r e  t h e  F e d e r a l  Cour t  h a s  been c r e a t e d .  A new 
s u b - s e c t i o n  44(2A) of t h e  J u d i c i a r y  Act 1903 ( i n s e r t e d  by t h e  
S t a t u t e  Law ( M i s c e l l a n e o u s  P r o v i s i o n s )  Act (No. 1)  1984)  
e n a b l e s  t h e  High Cour t  t o  r e m i t  t o  t h e  F e d e r a l  Cour t  m a t t e r s  
pending i n  t h e  High Cour t  i n  which t h e  Commonwealth, o r  a  
pe r son  s u i n g  o r  being sued on b e h a l f  of t h e  Commonwealth, is a  
p a r t y .  Other  ways i n  which t h e  F e d e r a l  Cour t  may u n d e r t a k e  
j u d i c i a l  review a r e  t h e  p r o c e d u r e s  under t h e  A D ( J R )  Act and 
under s e c t i o n  39B of  t h e  J u d i c i a r y  Act .  

Scope of  Review under A D ( J R )  Act 

The range of government d e c i s i o n s  which may be reviewed by 
t h e  F e d e r a l  Cour t  under t h e  A D ( J R )  Act h a s  been c o n s i d e r a b l y  
widened by t h e  d e c i s i o n  of t h e  F e d e r a l  Cour t  i n  C h i t t i c k  v  
Ackland (27  February  1 9 8 4 ) .  

The Cour t  he ld  t h a t  one of t h e  t e c h n i c a l  ( b u t  e s s e n t i a l )  
p r e c o n d i t i o n s  f o r  review of a  d e c i s i o n ,  t h a t  t h e  d e c i s i o n  be 
made ' under  an enac tment '  was n o t  l i m i t e d  t o  d e c i s i o n s  made 
d i r e c t l y  under i n s t r u m e n t s  of  a  l e g i s l a t i v e  c h a r a c t e r  such a s  
an Act o r  r e g u l a t i o n s .  A d e c i s i o n  could  s t i l l  be reviewed - 

. where t h e  i n s t r u m e n t  under which t h e  d e c i s i o n  was made 
( s u c h  a s  a  c o n t r a c t  of employment) was i t s e l f  made under 
an Act o r  Ord inance ;  and 

. where t h e  t e rms  of t h e  i n s t r u m e n t  were u n i l a t e r a l l y  
de te rmined .  

The C h i t t i c k  d e c i s i o n  has  i m p l i c a t i o n s  f o r  employees of  
s t a t u t o r y  a u t h o r i t i e s .  See ' A d m i n i s t r a t i v e  Law Watch ' ,  below. 

Review of  N a t i o n a l  Crime A u t h o r i t y  

The N a t i o n a l  Crime A u t h o r i t y  i s  t o  be s u b j e c t  t o  j u d i c i a l  
review and i n  r e s p e c t  of A D ( J R )  Act review s p e c i a l  r u l e s  of  
c o u r t  may be made. A pe r son  c l a i m i n g  t o  be e n t i t l e d  t o  r e f u s e  
t o  g i v e  c e r t a i n  ev idence  t o  t h e  A u t h o r i t y  may a l s o  make 
a p p l i c a t i o n  t o  t h e  F e d e r a l  Cour t  under a  s p e c i a l  p r o c e d u r e  
e s t a b l i s h e d  under t h e  N a t i o n a l  Crime A u t h o r i t y  Act 1984. 

P rocedure  - A v a i l a b i l i t y  of  J u d i c i a l  Review 

The Kavvadias c a s e  h i g h l i g h t s  a l s o  t h e  f a c t  t h a t  t h e  c o u r t s  may 


