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'JUST TELL ME YOUR NAME, BANK AND TAX FILE NUMBER'

The Australia Card national identifica
tion schem e was dropped by the 
Federal Government in 1987 largely in 
response to opposition it provoked 
from a surprisingly wide cross-section 
of the community. Its demise was 
greeted with considerable jubilation 
among those concerned with the intru
sion into personal p rivacy which 
would have accompanied i t

However, the triumph was probably 
premature. Since then there has been 
an alarming growth in the extent to 
which personal information is gath
ered and m atched by governm ent 
agencies. One example of this is the 
tax file  num ber (TFN) system . 
A nother is the Law Enforcem ent 
Access Network (LEAN).

The innocuously-tided TFN system 
was developed in the wake of the 
Australia Card debacle. Its introduc
tion was stimulated by the desire to 
limit further possibilities for tax eva
sion. But its use has been rapidly 
expanded and the policy underlying its 
operation has shifted quickly and dis
tinctively so that it is apparently now 
seen by the Government as an essen
tial fraud control measure. The change 
has been attended by little of the vehe
ment opposition that was provoked by 
the Australia Card.

The policy underpinning the TFN 
was clearly spelled out in the second 
reading speech delivered by then 
Treasurer, Mr Keating, when he intro
duced the Taxation Law Amendment 
(Tax File Numbers) Bill 1988 on 1 
September 1988. He stated:

. . .  the essential purpose of the new file 
number arrangements is to improve the 
effic ien cy  and effectiveness o f  the 
Australian Taxation O ffice’s income 
matching system as a means of further
ing the attack on tax evasion.

He stressed the restrictions to be 
placed on the use of TFNs:

No other government office will have 
access to the Tax Office file number 
registration system nor will it be able to 
use an individual’s tax file number for 
any registration system o f its own use.

In the initial phase, the system was 
extended to unemployment and sick

ness benefit recipients on the basis that 
such benefits were taxed at the highest 
marginal tax rate if a TFN was not 
supplied. In a submission to the Senate 
Standing Committee on Legal and 
C onstitutional Affairs in October 
1990, the Australian Privacy Foun
dation observed that although it had 
not been w idely publicised, the 
scheme extended to various payments 
to tertiary students administered by the 
Department of Employment, Educa
tion and Training (DEET) which were 
deemed to be ‘salary or wages’ under 
the Income Tax Assessment Act 1936.

The real policy shift occurred less 
that two years later when provision of 
a TFN becam e a prerequisite for 
obtaining unemployment or sickness 
benefits. This alteration marked the 
first in a series of steps which shifted 
the policy focus in the use of the TFN 
to social security administration. The 
Privacy Commissioner expressed his 
concern in a letter to the Secretary of 
the Department of Social Security 
thus:

While I recognise that fraud control is 
an important public interest, I feel that 
this new approach to use of the TFN 
could be seen as involving a shift in 
policy which might have wide ramifica
tions. If it is felt legitimate to use TFNs 
as a fraud control measure, then I fear 
that the strict taxation administration 
constraints now put around the TFN  
w ill break down and the TFN could 
spread across many areas of Common
wealth administration. Currently, con
trol of TFN usage is restricted to the 
Commissioner of Taxation. This pro
posed use by DSS gives control also to 
another agency outside the tax regime.

In February 1990 further proposed 
extensions were announced and effect
ed by the Social Security and  
Veterans' Affairs Legislation Amend
ment B ill (No.2) 1990, requiring a 
whole range of social security clients 
to provide a TFN in order to receive 
their benefit. Groups caught in the net 
this time included recipients of sole 
parents’ pensions, family allowance 
supplements and family allowances. It 
also required that a TFN be provided 
by beneficiaries under the Seamen's

War Pensions and Allowances Act 
1940.

In a media release dated 21 August 
1990, the then M inister for Social 
Security , Senator R ichardson, 
announced a budget-related decision 
to require all remaining social security 
beneficiaries, such as age and invalid 
pensioners, and those receiving 
Veterans’ Affairs and Student Assis
tance payments to provide a TFN.

In another budget initiative, the 
Federal Government announced an 
extension of the TFN system to permit 
its use by a variety of agencies in a 
major data-matching program. The 
Data-Matching Program (Assistance 
and Tax) A ct 1990 was passed in 
D ecem ber 1990. The program 
involves com parisons of personal 
information held in specified agencies 
and further comparisons with taxpayer 
information held by the Australian 
Taxation Office. The scheme has a 
two-year sunset clause.

This series of changes represents a 
clear repudiation of the initial assur
ances given by the Treasurer. At vari
ous stages these changes have been 
rem arked upon by the A ustralian 
Privacy Foundation, by the Privacy 
Com m issioner and the Senate 
Committee for the Scrutiny of Bills. 
The Committee has on several occa
sions drawn attention to the extensions 
of the TFN scheme. For instance, in 
relation to the Student Assistance  
Amendment Bill 1991, the Committee 
noted:

. . . while such provisions may be seen 
as necessary to prevent persons 
defrauding the student assistance sys
tem, they may also be considered as 
unduly intrusive on a person’s privacy.

But by and large, these intrusions 
into citizens’ privacy have escaped 
critical scrutiny.

Another development which raises 
privacy concerns relates to the devel
opm ent o f the Law Enforcem ent 
Access Network (LEAN). This data 
base will give law enforcement agen-
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source of harm —  an essentially sane 
action suggestive of mindfulness.

The third point follows from both of 
the above points. Non-insane automa
tism  is a qu in tessen tial excuse as 
opposed to a ju stifica tion  like, for 
example, self-defence or necessity. 
Where automatism is accepted by a jury 
the conclusion characterises the act 
which caused the harm as without voli
tion, the actor irrational. The focus of 
the defence is on the moment the act 
was performed. The defence results in a 
conclusion as to the pathological condi
tion of the accused at one moment of 
time; the context is essentially irrelevant 
and issues of sex equality, central to 
marital violence, play no part. This is 
inherent in the provision. The notion 
that the act was one o f defence or 
designed to protect the accused’s self or 
children is precluded. Where retaliatory 
action is directed against the source of 
serious and prolonged abuse, even given 
the occurrence of a dissociative state, 
why is it easier to characterise the 
action as meaningless than to consider 
its context and characterise it as an act 
of defence or protection? Granted this 
would require a re-classification of what 
is now self-defence — or an addition to 
include other experience — but ‘taking 
women’s lives as a starting point’9 the 
latter is the fullest and most appropriate 
classification. Whose interests would be 
served if automatic or ‘unwilled’ action 
on the one hand and acts of defence or

protection on the other were not mutual
ly exclusive?

Conclusion
The High Court in Falconer confirmed 
the proposition that a dissociative state 
resulting from shock and stress may 
support a ‘defence* under s.23. 
However, s.27 will also be raised where 
there is evidence that the dissociative 
state was caused by a mental disease. In 
this new category of ‘psychological 
blow’ automatism the question of what 
constitutes a mental disease is not sim
ple because it involves the idea of a nor
mal mind’s capacity to withstand stress. 
Questions arise about the nature of the 
concept of normality and the function of 
medical evidence.

The Falconer case decided that 
women who act violently while in a dis
sociative state, as a result of on-going 
violence against them can rely on s.23. 
But there are difficulties in doing so. 
These involve the risk of raising s.27 
and conceptual difficulties associated 
with s.23 even where it is invoked suc
cessfully.
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ties, the Australian Tax Office and the 
Departm ent o f Defence, and DEET 
‘centralised access’ to the records of the 
Australian Security Commission and 
the land data systems in the States and 
Territories.

W hile the A ttorney G eneral, Mr 
Duffy, emphasises that data stored in 
the network is all publicly available, the 
NSW Privacy Committee has raised 
serious doubts about the development. 
The Privacy Commissioner has noted 
that LEAN allows data on individuals 
(presently held separately) to be readily

cross-referenced. M oreover, he has 
observed that it will greatly enhance the 
Commonwealth’s capacity to examine 
routinely individuals’ property and 
business affairs where that information 
is in publicly accessible records.

There are also concerns that the 
scheme will be expanded to include per
sonal information from other publicly 
available sources, such as electoral rolls 
and motor registration. These would 
enable the creation of a substantial body 
of information which had been provided 
by individuals for one purpose and 
which could then be put to a completely 
different use.

A particu la r concern about the 
LEAN system is that it may not be sub
ject to the relevant Privacy Act 1988 
Information Principles because it does 
not process or generate records within 
the m eaning o f the Inform ation 
Principles.

Perhaps it is time for a more rigorous 
examination of the TEN system and a 
closer scrutiny of other privacy-related 
issues.
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