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Tough lows 
for hard-core 
politicians
Rob White

WA’s new juvenile 
offenders legislation is 
both dangerous and 
unjust

Rob White is the Co-ordinator o f Legal 
Studies at Edith Cowan University.

Law and order has always been some
thing of a media side-show in the west 
and recent weeks have done nothing to 
displace it from among the ranks of the 
No. 1 ‘stories-of-the-day’. The issues of 
juvenile car theft, high speed car chases 
and associated road fatalities have in 
particu lar dom inated much of the 
reportage on crime for quite some time 
now. The constant repetition of events, 
accompanied and reinforced by media 
hyperbole and sensationalism , was 
bound to have an impact. And so it has.

Things first came to a head in August 
1991 when a crowd of 20 000 gathered 
outside Parliament House in Perth for a 
‘Rally for Justice*. Vigorously promot
ed by various local ‘personalities’, 
including prominent radio announcer, 
Howard S attler, the angry crowd 
demanded a number of punitive reforms 
in juven ile  justice. The ‘Rally for 
Justice’ was in many respects media- 
driven; certainly there can be no deny
ing that one outcome was to exacerbate 
the climate of public anger and panic 
surrounding juven ile  offending in 
Western Australia.

Various victim rights groups have 
been working hard to generate serious 
discussion about the lack of support 
provided to the victims of criminal 
activ ity  and their fam ilies. U nfor
tunately, their specific concerns and 
demands have too often been hijacked 
by ‘bring back the birch’ rabble-rousers 
and populist demagogues who have 
stirred die pot continually over the past 
year.

To its credit, the State Government 
had, until very recently, responded to 
the clamour by taking a fairly thorough 
and reasonable approach to the issues. 
The State Advisory Com m ittee on 
Young Offenders was an important fac
tor in this. Comprised of community 
representatives, judges, police and wel
fare officials, the Committee strongly 
opposed increased incarceration. It also 
clearly favoured programs oriented to

achieving social change within commu
nities in order to reduce crime, rather 
than an extension of social control mea
sures designed to regulate juvenile 
behaviour. The work of the Committee 
was reinforced last year by the publica
tion of the Report of the Legislative 
Review, Laws for People. This report, 
too, argued for the desirability of having 
more alternatives to custody and for the 
use of prevention schemes in juvenile 
justice matters.

The momentum for positive reform, 
however, has now come to an abrupt 
halt.

The cry for tougher sentences and a 
harder stand against repeat juvenile 
offenders intensified greatly when, on 
Christmas Eve, a young woman and her 
child were accidentally killed in a car 
chase crash. The pressure was on.

The Government reacts
Days after the Christmas tragedy, and 
with Premier Carmen Lawrence on hol
iday in Italy, Acting Premier Ian Taylor 
announced that he was throwing down 
the gauntlet to repeat offenders. In a 
statement to the media he proposed a 
series of measures to put the lid on 
‘hard-core juvenile criminals’. They 
included:
• the gaoling of repeat offenders at the 

Governor’s pleasure;
• application for the release of offend

ers held at G overnor’s pleasure 
would go from the Parole Board to 
the Attorney-General who in turn 
would make a recommendation for 
or against release to the Governor,

• in cases where juveniles were found 
guilty of an offence involving vio
lence there would be no considera
tion of release before a minimum of 
18 months;

• the introduction of a new offence of 
causing death or grievous bodily 
harm in the course of unlawfully tak
ing or using a motor vehicle, with a 
maximum penalty  o f 20 years 
imprisonment.
These proposals quickly came under 

sustained attack from a wide range of 
legal bodies, Aboriginal organisations, 
welfare and community groups and 
human rights activists.1

The nature o f the criticism s and 
opposition to the new legislation varied. 
For some, the crucial issue was the leg
islation’s legal status, particularly with 
respect to the United Nations’ guide
lines for the prevention of juvenile 
delinquency, and specifically in relation
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to the Convention on the Rights of the 
Child and the International Covenant on 
Civil and Political Rights. Here the sub
stance of the criticisms rested on the 
view that, under the proposals, young 
people would be given harsher treat
ment or longer sentences than an adult 
who had committed a similar offence. 
The involvem ent o f the A ttorney- 
General in release decisions was strong
ly queried as constituting a politicisa
tion of formal legal processes.

A second strand of criticism pointed 
to the fact that W estern A ustralia 
already has one of the highest incarcera
tion rates, but the lowest level of pre
ventive and alternative measures to 
court action, in the country. The main 
demand in this instance was for grea
ter human and material resources to 
be put into community-based programs. 
Rehabilitation and prevention are what 
is needed, as well as more help for the 
victims of crime. Long-term imprison
ment of young people would only make 
worse the crime problem, especially 
given the dearth of rehabilitative pro

grams within custody. It would also cost 
much more of taxpayers’ money to pur
sue the bricks and mortar option.

A third major criticism of the pro
posed legislation was that it was inher
ently racist. That is, it would further 
entrench the institutionalisation o f 
young Aboriginal people. Already over
represented at all levels in the criminal 
justice system, the new legislation 
would greatly affect a significant num
ber of young Aborigines. And it would 
do so without recognising or addressing 
the prior issue of improving the social 
conditions under which many of these 
young people live. Furthermore, the 
enactment of the proposals would mean 
that many Aboriginal children would be 
uprooted from their communities and 
imprisoned in an environment that is 
both physically distant and culturally 
alienating. These are scarcely condi
tions conducive to ‘rehabilitation’ or the 
prevention of future crime. At the time 
o f w riting, the issues surrounding 
deaths in custody have continued to be 
met with resounding silence.

One step forward, two steps 
back
The Lawrence Government responded 
to the chorus Of legal and social criti
cism by tinkering with the legislation. 
When presented to Parliament, the pro
posals had been modified so that the 
draft legislation omitted juveniles being 
held at the Governor’s pleasure. Instead, 
offenders were to be given ‘indetermi
nate sentences’, with their release to be 
at the discretion of the Supreme Court

The rest o f the package remained 
essentially the same as the original 
Taylor proposals. The Government and 
the Opposition steadfastly refused to 
deal with the other two issue areas out
lined above. This was so despite uneasi
ness over the Bills within both the 
Labor Party and the Liberal Party, and 
in spite of the wide spectrum of aca
demic and community research which 
shows that harsher sentences and 
greater incarceration simply do not 
work as crime prevention measures.

The final form of the legislation saw 
several other minor changes. The Crime 
(Serious and Repeat Offenders) 
Sentencing Bill 1992 was passed by
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Parliament with the following provi
sions:
• a repeat offender convicted of a vio

lent offence will face a mandatory 
term in prison or detention;
the repeat offender will have to serve 
a minimum o f 18 m onths, after 
which they will be detained for an 
indeterminate term until released by 
order of the Supreme Court;

• the Supreme Court will review cases 
three months before the earliest date 
on which the violent repeat offender 
could be released;

• if the offender was not released on 
the earliest date after the minimum 
18 month period, the Supreme Court 
has to review the case at intervals of 
not more than six months;
to define a repeat offender the prose
cution has to satisfy the court that an 
offender had appeared in court and 
been convicted on six or more sepa
rate occasions of one or more pre
scribed offences;

• in the case of violent offences the 
prosecution only has to show that an 
offender had appeared in court and 
been convicted on three or more 
occasions.
A complementary piece of legisla

tion, the Criminal Law Amendment Bill 
dealt with car theft. Its provisions 
include:
• offenders causing grievous bodily 

harm in the course of stealing a car 
will attract a maximum of 14 years 
gaol;

• stealing a car and driving it reckless
ly or dangerously will mean a maxi
mum of eight years;
dangerous driving of a stolen car 
causing death will mean a maximum 
of 20 years in gaol;

• the law will apply to any offender — 
adult or juvenile.
During their passage through the 

Legislative Council and Legislative 
Assembly a series of ‘safety valves’ 
was built into the two Bills. After gain
ing the Governor’s assent, the Bills 
were to go to the Council’s Legislative 
Review Committee for further scrutiny. 
Meanwhile, the Assembly is to have a 
group to monitor and review the sen
tencing Bill over the next two years and 
to report back to both Houses on its 
operation and effectiveness every three 
months. Finally, a sunset clause was 
included in the Bills under which the 
new laws would lapse in two years 
pending parliamentary review.

Soft politics in hard times
The swing towards punitive and harsh 
m easures by the WA Governm ent 
comes at a time when the Labor Party is 
clearly worried about its electoral for
tunes. The legislation has emerged in 
the midst of the worst economic and 
employment conditions since the 1930s 
Great Depression. Law and order poli
tics is both populist and scapegoating in 
its character, and it seems that for main
stream political parties such politics is 
an easy option in the face of far more 
pressing and difficult tasks, such as job 
creation and income redistribution.

The introduction of these measures 
into the Western Australian social land
scape is without a doubt both dangerous 
and unjust. This is so at a number of 
levels. The combination of mandatory 
and indeterminate sentences is surely 
bound to put enormous pressure on an 
already overburdened judicial system. 
Such sentencing procedures also fly in 
the face of international conventions 
and expert research which point to the 
need to take into account mitigating cir
cumstances with respect to juveniles, 
particularly given their age and legal 
status.

The issue of the relationship between 
police and young people has also been 
glossed over in much of the debate con
cerning the new legislation. Evidence 
from the Royal Com mission into 
Aboriginal Deaths in Custody, and the 
Human Rights and Equal Opportunity 
Com m ission N ational Inquiry into 
Racist Violence, shows concretely the 
systematic nature of racist violence and 
abuse directed at young Aborigines by 
the police. Other studies on street kids 
and homeless young people indicate 
similar types of tensions and acrimony. 
G iven this, the legal defin ition  of 
‘repeat offender’ and ‘violent offender’ 
which is designed to remove court dis
cretion, may well be the subject of con
tention insofar as the ways in which 
police undertake their work ultimately 
determines the sentencing option avail
able. This concern was affirmed when 
the media reported that Federal Human 
Rights Commissioner Brian Burdekin 
had w ritten to Prem ier Lawrence 
regarding an allegation that at a meeting 
of senior police, the officers were told 
to harass potential juvenile offenders. 
This alleged meeting happened to coin
cide with a statement by Deputy Police 
Commissioner Frank Zanetti that young 
people found in groups in cars or on the 
street would be questioned and 
searched.

To justify its actions, the Western 
Australian Government has stated that 
its new legislation is designed to deal 
with a core of about 40 ‘hard core’ 
offenders who are known to state offi
cials. As welfare and community work
ers have repeatedly pointed out, how
ever, this figure is far too conservative. 
On the one hand, there are many more 
young people ‘in trouble with the law’ 
than those currently identified in some 
government estimates. More fundamen
tally, they argue, a social environment 
of poverty, racism, unemployment and 
alienation will always generate ‘crimi
nals’, regardless of how punitive the 
criminal justice system.

W ithout social justice — without 
positive action at the community level 
— it is hard to see how the new reforms 
can be anything but yet another form of 
criminalisation of the poor. By ignoring 
the opinion and expertise of a wide 
spectrum of w ell-inform ed people, 
including 500 who attended a public 
meeting in the week leading up to the 
introduction of the legislation, and a 
rally outside Parliament House — the 
Labor Government has succumbed to 
the most base elements of electoral poli
tics. In so doing it will, in all probabili
ty, forfeit its future chances of holding 
power. More crucially, by acting irre
sponsibly, it has created a major threat 
to the lives of many young people in 
W estern A ustralia, the m ajority of 
whom are themselves victims of an 
oppressive and unequal society.
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