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Victim impact statements

Victims' rights 
wronged
Chris Richards

There are clear dangers 
and disadvantages in 
seeking to support 
victims of crime by 
piecemeal low cost 
measures

Chris Richards is a Brisbane lawyer and 
former law reform commissioner.

Few would disagree that victims of 
offences should get a better deal from 
the legal system. Reform proposals in 
this area focus unduly on including 
statem ents about the effect of the 
offence on the victim at the time a con
victed offender is being sentenced. By 
contrast, wider administrative and legal 
reform, designed to provide victims 
with more support, proper compensa
tion and a more sensitive reception from 
police, prosecutors and courts, is 
neglected. This article looks at a propos
al to introduce victim impact statements 
in Queensland, and concludes that its 
introduction could exacerbate, rather 
than relieve, the trauma and frustration 
felt by victims in their passage through 
the legal system.

On 10 February 1992, the Victims of 
Crime Association Incorporated 
(Queensland) held a meeting at Police 
Service Headquarters. Approximately 
20 people, drawn mainly from commu
nity organisations, had been invited to 
discuss the establishment of a register to 
enable victims of violent crimes to find 
out when perpetrators of the crimes 
against them would be released from 
gaol. The benefits of such a register 
would include providing victims with 
access to information which would 
allow them to mentally prepare them
selves for the release from gaol of the 
perpetrators of crimes against them.

While the establishment of this regis
ter was discussed at the meeting, it was 
not the sole focus. Meeting participants 
were also asked to consider three pro
posals given by the Victims of Crime 
Association (VOCA) to the Queensland 
Government:
• recommending that the government, 

as a matter of urgency, give legisla
tive effect to a charter of rights for 
victims of crime based on the United 
N ations D eclaration o f Basic 
Principles of Justice for Victims of 
Crime and Abuse of Power;

• supporting the introduction of victim 
impact statements, provided that vic

tims can choose not to have a state
ment prepared without suffering any 
detriment in the judicial process; and
giving qualified endorsement to the 
preparation of preliminary victim 
impact statements by police. The 
endorsement was contingent on prop
er training and adequate resources 
being given to the police.
At the meeting, VOCA representa

tives explained that they had held recent 
meetings with the Attorney-General’s 
personal staff to discuss the efficacy of 
both victim impact statements and a 
charter of rights (based on the United 
Nations Declaration) for victims. They 
also explained that the Attorney- 
General was keen to ascertain the sup
port for these proposals from communi
ty organisations. VOCA consequently 
utilised its meeting to ascertain whether, 
and what, compromises could be made 
amongst meeting participants to enable 
the meeting to support the proposals. 
Members of the meeting declined their 
support

The UN Charter of Victims' 
Rights
The seventh United Nations Congress 
on the Prevention of Crime and the 
Treatment of Offenders, held in Milan 
in 1985, dealt with justice issues for vic
tims of crime and abuse of power. A 
declaration of basic principles was 
approved by the UN General Assembly 
in December 1985. The preamble to the 
declaration affirms the necessity for 
adopting international and national mea
sures to secure the effective recognition 
of and respect for the rights of victims 
of crime and abuse of power without 
prejudicing the rights of suspects or 
offenders.

Part A of the declaration deals with 
victims of crime, people who:

have suffered harm, including physical or 
mental injury, emotional suffering, eco
nomic loss or substantial impairment of 
their fundamental rights, through acts or 
omissions that are in violation of criminal 
laws operative within Member States . . .

Declarations 4 to 17 deal with the 
need to:
• treat victims with compassion and 

respect;
• ensure prompt redress to the victim 

for the crimes that they have suf
fered. Offenders should be required 
to make fair restitution to the victims 
or their fam ilies. C onsideration 
should be given to making restitution 
a sentencing option. Where compen
sation is not fully available from the
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offender, m ember states should 
endeavour to provide financial com
pensation to families of victims who 
have died as a result of the offence 
and to victims of serious crimes who 
have sustained significant physical or 
mental injury or impairment;
inform victims of the nature and 
progress of the criminal proceedings 
in which they are involved and of 
available health and social support 
services that could give them rele
vant assistance;
train police, justice, health and social 
service workers to sensitise them to 
the needs of the victim; and

• provide proper assistance to victims 
throughout die legal process.
Declaration 6 says that the respon

siveness of judicial and administrative 
processes to the needs of victims should 
be facilitated by a range of measures 
which include:

(b) Allowing the views and concerns of 
victims to be presented and considered at 
appropriate stages o f the proceedings 
where their personal interests are affect
ed, without prejudice to the accused and 
consistent with the relevant national 
criminal justice system.

The passage of Declaration 6(b) 
through the UN Congress was con
tentious. The United Kingdom delega
tion made an explicit reservation when 
the D eclaration was adopted by 
Congress that:

in the view of this delegation, the rights 
of victims should not extend in any way 
to sentencing, case disposal or course of 
trial.

It is Declaration 6(b) which is said to 
justify the introduction of victim impact 
statements.

The Queensland proposal
As a charter of rights for victims, the 
United Nations Declaration appears 
laudable. It h ighlights the need to 
improve the way in which the criminal 
justice system deals with victims with
out prejudicing the rights of suspects. Its 
concern is to achieve this balance 
through improving support services for 
victims; sensitising the approach of 
police, prosecutors and judges to vic
tims; helping the victim to understand 
the nature and effec t o f the steps 
involved in the criminal justice system; 
and providing adequate compensation to 
victims for the trauma they have experi
enced.

Unlike victim impact statements, 
these proposals are ancillary to the trial 
process: they do not either directly or

indirectly affect the way in which a 
court will deal with a person who has 
been accused of an offence against a 
victim.

With the exception of victim impact 
statements, these proposals are likely to 
attract the support of both those who 
represent victims and defence lawyers.

It is ironic that the Government’s ini
tial response to the implementation of a 
Charter of Victims’ Rights focuses on 
that component of the UN Charter 
which is the most contentious: the vic
tim impact statement.

Material circulated by a government 
department to community organisations 
for comment in February 1992 describes 
a proposal ‘to give legislative force to a 
charter of victims’ rights based on the 
United Nations Charter’. The document 
then concentrates solely on the rationale 
for and a description of victim impact 
statements and emphasises that the pro
posal has not been settled and will 
‘depend upon the results of consulta
tion’. It outlines a procedure for placing 
before a sentencing court summaries of 
victim impact statements prepared by 
victims of defendants convicted of 
either sexual assault or an offence 
against the person dealt with on indict
ment:

Summaries of victim impact would be 
prepared by the victim for use by the 
prosecutor at the time o f sentencing. 
They should not be tendered but would 
form the basis o f oral subm issions. 
Should they wish to do so, victims would 
be able to obtain reports to be tendered to 
the court by the prosecutor.

There would be an overriding discretion 
vested in the prosecutor, in the interests 
o f justice, to determine whether any or all 
of the information contained in the sum
mary is to be provided to the court. This 
may depend on, e.g. whether the informa
tion in the summary was contrary to the 
evidence in the prosecutor’s possession, 
whether a plea to a lesser charge had 
been accepted, whether som e o f the 
material contained in the summary was 
objectionable, etc.

It is proposed that the contents o f the 
summary of victim impact will be subject 
to testing by the offender by way o f  
cross-examination o f the victim or the 
author o f any medical or other report 
about the victim. Should the victim not 
wish to be cross-examined or, where the 
victim is a child, the guardian not wish 
the child to be cross-examined on any 
material contained in the summary of vic
tim impact, that should be the end of the 
matter. Any disputed material upon 
which the victim does not wish to be 
cross-examined should not be put to the 
sentencing court

A draft victim impact statement, also 
circulated to community organisations 
for comment, asks the victim to com
plete details about:
• medical treatment for injuries sus

tained;
• whether the victim wishes to provide 

a report for presentation to the court 
from a doctor, psychiatrist, psycholo
gist, or health worker consulted by 
the victim;

• amounts of actual and anticipated 
medical and treatment expenses;

• inconvenience suffered;
• the way in which the ability of the 

victim  to earn a living has been 
impaired (if any); and

• other expense or loss as a result of 
the offence.
At present, this information should 

be presented to a sentencing court in 
Queensland by the prosecutor when the 
victim  seeks com pensation from a 
defendant following conviction. There 
are two major problems with this pre
sent practice.

First, many defendants who could be 
ordered to pay compensation will not 
have the ability to make such a pay
m ent There is no state fund to which 
the victim can look to seek compensa
tion if the offender is impecunious. 
Although the Govemor-in-Council can 
approve the making of an ex gratia pay
ment to the victim, there is no compul
sion placed on the Govemor-in-Council 
to make such a payment if the defendant 
cannot pay the compensation ordered by 
the court (ss 663C and D, Criminal 
Code Queensland). The ex gratia pay
ment process involves an application by 
the victim to the Attorney-General fol
lowing the making of a court order. For 
the victim, this protracted means of 
obtaining compensation carries no guar
antee of success even after a court order 
for the compensation of the victim has 
been made.

Second, it is not widely advertised to 
victims that they can seek a compensa
tion order from the sentencing court.

The victim impact statement propos
al would help to address the second 
problem. The draft statement being cir
culated at present asks the victim 
whether compensation is sought. In 
addition, draft penalties and sentences 
legislation being circulated at present to 
community and interest groups would, 
if enacted, provide a supplementary 
solution to the problem that many vic
tims do not seek compensation because 
of ignorance. This draft legislation pro
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poses that sentencing courts be required 
to consider whether a compensation or 
restitution order should be made in 
every relevant case.

The victim impact statement propos
al would not address the first problem: 
why victims may think there is little 
practical benefit in making a compensa
tion application.

Criticisms of victim impact 
statements
Defence lawyers criticise victim impact 
statements as an inappropriate interven
tion into the criminal justice sentencing 
process. The type of information pro
posed for a victim impact statement is 
relevant to victims’ compensation enti
tlements, not the punishment that should 
be given to an offender. The question of 
victim compensation should be civil, 
not criminal.

The provision of victim impact sum
maries confuses the purpose of the 
criminal justice process. Through a 
criminal proceeding, the community 
brings an offender to account for 
breaching the laws of the community. 
Through a civil proceeding an individu
al can bring to account another individu
al whose conduct has harmed that first 
individual.

The impact on the victim is relevant 
to the civil process. It should not be rel
evant to the crim inal process. An 
offender is punished because he or she 
has broken a law. There should be con
formity in the degrees of punishment 
that are imposed on offenders: a person 
who has committed a particular crime 
should receive a punishment equivalent 
to that imposed on other offenders who 
have committed the same crimes in sim
ilar circumstances.

The punishment should not increase 
or decrease because of the effect that the 
offence has on the victim. If it did, an 
offender who committed a crime on a 
victim who was not markedly affected 
by the offence would be given a lesser 
punishment than an offender who com
mitted a similar crime on a victim who 
suffered severe emotional trauma as a 
result of the offence. The punishments 
imposed on offenders would be linked 
to the emotional susceptibility of their 
victims.

In addition, an offender whose victim 
experienced delayed injury — psycho
logical or physical injury where the full 
impact did not develop until after the 
offender had been tried — could receive 
a less severe penalty than an offender 
whose victim experienced immediate 
signs of trauma.

Defence lawyers also would argue 
that, as the views and concerns of the 
victim are not appropriate at the court 
sentencing stage, victim impact state
ments should not be condoned under 
Declaration 6(b) of the UN Charter.

Instead, a court separate from the 
criminal law processes should receive 
victim impact information and assess 
compensation. Consideration should 
therefore be given to the Victorian sys
tem of assessing victim compensation 
through a civil crimes compensation 
process. As this forum focuses on the 
victim, the emotional susceptibility of 
the victim can properly be taken into 
account. A victim who experienced 
greater emotional distress than another 
victim of a similar crime should be 
given greater com pensation. If the 
injury done to the victim develops over 
time, compensation need not be consid
ered until the full impact of the crime on 
the victim had become apparent.

The proposal’s critics may not be 
confined to defence lawyers. Advocates 
for victims could also express concerns 
about the proposal. In the absence of 
other measures set out in the UN 
Charter, the victim impact statement 
proposal could accelerate the trauma 
and frustration at present experienced 
by victims in their passage through the 
criminal justice process. Thus the very 
reason for the introduction of the pro
posal would be defeated.

One of the purposes of the victim 
impact statement is to provide an oppor
tunity for victims to present the effect of 
the offence on them to a court. It 
assumes vindication of the victim ’s 
experience. It allows victims to purge 
their anxiety and suffering in an official 
public forum.

This purpose can be achieved in a 
civil case, which focuses on a victim’s 
claim against an offender. The extent to 
which this purpose can be achieved 
through criminal law processes may in 
many cases be limited. Any victim 
impact statement proposal must allow 
defence lawyers to cross-examine the 
victim on the statement. As framed at 
present, it would also vest in the prose
cutor discretion to use or discard any 
parts of the statement provided by the 
victim. After deciding that they wished 
to present information to the court about 
an offence, victims may find that this 
information is challenged or discarded. 
The outcome for victims of a victim 
im pact statem ent may therefore be 
demeaning, rather than legitimising, of 
their experiences during and following 
the offence.

W ho would use the process9
Class, gender and ethnic differences 
mean that the victim impact statement 
process may be utilised selectively. The 
process of presenting to a court the 
impact of an offence is more likely to 
appeal to a middle-class Anglo-Saxon 
male than it is to a Vietnamese woman 
who has recently arrived in Australia. It 
is the victim who can choose whether a 
victim impact statement will be present
ed to a sentencing court after an offend
er has been convicted. Therefore, a 
defendant who commits a crime against 
one victim could be dealt with different
ly from a defendant whose victim falls 
within income, sex or race categories 
less likely to wish to undertake the vic
tim impact statement procedure.

The proposal requires victims to pre
pare and submit the details required in 
the statement Literacy will present an 
obstacle in some cases, especially for 
those who do not speak English. Many 
victims would need advice or assistance 
before completing questions about pro
jected loss of earnings or details of 
inconvenience suffered. Few victims 
will be able to pay for treatment, let 
alone medical reports from specialist 
doctors, psychiatrists or psychologists. 
In the absence of support and informa
tion services for victims, the procedure 
entailed in completing victim impact 
statements could exacerbate the frustra
tion and powerlessness at present expe
rienced by victims.

The proposal may make prosecutors 
more responsive to victims. It may 
encourage more contact between prose
cutors and victims. These results would 
be desirable. One of the primary prob
lems experienced by victims in their 
journey through the criminal justice pro
cess is their lack of contact with some
one who can inform  them of the 
progress of a criminal proceeding, the 
meaning of various processes, and the 
importance that will be or has been 
placed on certain pieces of evidence. 
The UN Charter declares that mecha
nisms to inform victims of the nature 
and progress of criminal proceedings 
should be instituted by member states. 
To achieve this, direction and training 
should be provided to police and prose
cutors. The establishment of a proposal, 
the operation of which may, in some 
cases, allow the victim access to better 
information provides an inadequate sub
stitute.

The absence of discussion about the 
im plem entation of o ther measures 
declared under the UN Charter in mate
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rials about victims’ rights, which have 
been circulated to community organisa
tions, is significant

South Australia, at present the only 
State which gives legislative force to the 
presentation o f inform ation about 
injury, loss or damage suffered by a vic
tim of an offence to a sentencing court 
(s.7, Criminal Law (Sentencing) Act 
1988 (SA)) has also improved its victim 
compensation system and given admin
istrative directions to criminal justice 
agencies to facilitate the giving of better 
information to and protection of victims. 
Its victim reform process appears to 
have been driven by parts of the UN 
Charter.

Like all Australian governments, the 
Queensland G overnm ent is geared 
towards low or no-cost reform. This 
may explain why the initial draft pro
posal does not require police resources 
to be used to provide assistance to vic
tims in completing the statement. It may 
also explain the absence of discussions 
about a Charter of V ictim s’ Rights 
package. For there is no doubt that, if 
the UN Charter is to be given effect in 
Queensland, significant calls on consoli

dated revenue would be required for the 
establishment of advice and support ser
vices for victims, adequate victim com
pensation schemes (including the estab
lishment of a state fund upon which vic
tims could claim), and training to sensi
tise police, prosecutors and courts to the 
needs of victims.

Conclusion
The victim impact statement proposal 
confuses the proper place of victim 
impact assessment within legal process
es. The assessment is appropriate to a 
claim in tort where a civil court can 
order one individual who has wronged 
another to pay appropriate compensa
tion to that other. It is not appropriate to 
an assessment of the penalty that should 
be given to a person whose wrong 
action is also a crime.

This confusion unde pins the fatal 
flaw in the present pioposal. The role 
for victim s within legal processes 
should not be retributive or punitive. 
Their statements should not be given 
when the punishment of offenders is 
being calculated. Criminal proceedings 
focus on the defendant. By contrast,

civil proceedings focus on victims and 
their claims. For as long as victims arc 
valued within criminal, rather than civil, 
proceedings, the importance of provid
ing them with proper support, sensitivi
ty, and compensation is undermined.

Inform ation obtained from the 
Attorney-General’s Department indi
cates that, following community consul
tations, the issue of victims of crime, 
their rights and the issue of compensa
tion are now the subject of serious 
reconsideration by the Attorney- 
General. Therefore any final conclusion 
about a government response designed 
to give effect to the UN Charter would 
be prem ature. If the Queensland 
Government does not address the prob
lems at present experienced by victims 
in the criminal justice system in a con
text wider than victim impact state
ments, then it will leave itself open to 
the accusation that it has provided for 
itself a no-cost political protection 
against law and order lobbies which 
lacks any substantive benefit to those 
victims it is said to assist.

Continued from p. 108

The value of citizenship
How has it changed my relationship 
with the state? My affirmation commit
ted me to ‘faithfully observe the laws of 
Australia and fulfil my duties as an 
Australian citizen’. The duties in ques
tion arc the Big Three; as for observing 
the laws, I was under that obligation 
anyway, as a mere resident or even as a 
visitor. The Immigration Department 
says I’m now entitled to the same rights 
as people bom here. (That’s shorthand 
for the same rights as people of my own 
sex and race bom here.) As a permanent 
resident, I already was entitled to the 
same services and protections (sickness 
benefits, trial by jury) as citizens of 
Australia (as opposed to being in the 
hands of kidnappers overseas). But 
there are some jobs open only to citi
zens in the federal public service, and 
only citizens can stand for elected 
office.

One way to make citizenship more 
valuable could be to attach extra privi
leges to it that non-citizens arc denied. 
Since we are unlikely to invent any new

rights or privileges to bestow on citi
zens, we could bump up the value of 
citizenship by denying more to non-citi
zens. We could also bring back child 
labour in mines.

Why shouldn’t citizenship be easy to 
obtain? It’s hard enough (and getting 
harder every year) to qualify to get in 
here in the first place. Unlike residency, 
citizenship is not a prize awarded in a 
competition. Like a law degree: the 
tough part is squeezing in through the 
doors of the law school in the first 
place. I agree with George Papado- 
poulos from the Victorian Ethnic 
Affairs Commission, whose reply to 
Professor Blainey said citizenship is a 
right in itself, freely offered to people 
bom in Australia and those accepted as 
settlers here.7

What I want to know is, who do I 
lobby about parking in those loading 
zones?
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OPEN DAY
Family and Friends Centre, 
Long Bay Prison Complex

New trends in training prison officers and how 

to deal with the ‘old guard’ officer is the title of 

a talk at the Family and Friends Centre, Long 

Bay Prison Complex, on 19 July, 1992.

The talk by Senior Assistant Superintendent 

Jules Dinsdale from the Department of 

Corrective Services Training Academy, will 

begin at 1.30 p.m.

Jules Dinsdale is a senior lecturer and the talk 

is part of a series of open days at the centre. 

For information: Pam Simpson: (02) 289 2670
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