
169

Human rights 
remedies: a 
guide
Kate Eastman

Victims o f human rights 
violations in Australia 
now have another 
avenue o f possible 
redress This article 
explains how to use this 
mechanism.

Kate Eastman is a Sydney lawyer.

Australians now have the right to peti­
tion the United Nations Human Rights 
Committee (HRC) for violation of the 
rights set out in the In ternational 
Covenant on Civil and Political Rights 
(IC C PR ).1 W hile the A ustralian 
Government has been obliged to pro­
mote and observe the rights set out in 
Convention since 1980, the ICCPR is 
not part of Australian law. The conse­
quence is that human rights set out in 
the ICCPR or other treaties are non-jus- 
ticiable and cannot found a cause of 
action in A ustralian courts.2 U ntil 
December 1991 individuals alleging 
violations of the ICCPR had no forum 
to enforce their rights.3 While signing 
the F irst O ptional P rotocol to the 
International Covenant on Civil and 
Political Rights (Optional Protocol)4 
does not make the ICCPR part of 
Australian law, it represents a major 
step forward for the prom otion o f 
human rights in Australia. Australia has 
lagged behind Europe and South/ 
Central America, where human rights 
treaties provide the right of petition for 
individuals. Our counterparts, Canada 
and New Zealand have provided indi­
viduals with the right to petition under 
the Optional Protocol since 1976 and 
1989 respectively, but unlike Canada 
and New Zealand, Australia has not 
enforced the right to petition by a 
domestic Charter or Bill of Rights.

The UN Human Rights 
Committee (HRC)
The HRC was established in 1976 under 
the ICCPR. Eighteen independent 
experts are elected to the HRC for a 
four-year term. The HRC meets three 
times a year in Geneva and New York 
and performs three functions. The first 
is receiving and considering reports 
from the states party to the ICCPR on 
measures the states have adopted to give 
effect to the rights recognised in the 
ICCPR and the progress made in the 
enjoyment of those rights (Article 40). 
The HRC has actively pursued its role 
in considering the reports through the

process of ‘constructive dialogue’ with 
the represen ta tives o f the state. It 
requires competent representatives to 
answer questions and discuss various 
aspects of the state’s repeat.

The second function is the considera­
tion of complaints lodged by one (or 
more) state party claiming violation of 
the ICCPR by another state party 
(Article 41). The HRC has yet to con­
sider an inter-state complaint

Finally, the HRC may receive com­
munications1 from individuals in the 
jurisdiction of a state which have recog­
nised the right to petition by signing and 
ratifying the Optional Protocol, where a 
person claims that their rights, as set out 
in the ICCPR, have been violated by the 
state. The individual does not have an 
automatic right to approach the HRC 
and it depends on the state’s accession 
to the O ptional Protocol. Australia 
acceded on 25 September 1991 and the 
Optional Protocol came into force for 
Australia on 25 December 1991.*

The HRC should not be confused 
with the UN Human Rights 
Commission. The HRC is established 
under the ICCPR and its jurisdiction is 
lim ited to the ICCPR. The Human 
Rights Commission is a much older 
body established by the UN Economic 
and Social Council (ECOSOC) in 1946. 
The Commission is made up of 40-plus 
political representatives of UN mem­
bers. It receives communications of 
reports of patterns of gross violations of 
human rights and its agenda is highly 
politicised. Its jurisdiction is not limited 
to the ICCPR.

This article will highlight some con­
siderations which should be addressed 
when a victim wants to lodge a com­
plaint to the HRC. This is a two-stage 
process: the first is procedural and 
involves an assessment of the admissi­
bility of the complaint; and the second 
deals with the substantive aspects and is 
called the merits stage.

Stage one: admissibility
The admissibility prerequisites are set 
out in the Option^ Protocol, the ICCPR 
and the HRC’s Rules o f Procedure 
(Rule 90).7 The adm issibility stage 
takes between 6 and 12 months, while 
the entire process may take up to three 
years depending on the volume of com­
m unications received by the HRC. 
About 50% of communications lodged 
are found to be inadmissible. Under 
Rule 91 the HRC may request further 
information from the author. It is impor­
tant to put as much information as pos­
sible in the communication — all the
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facts relevant to the particular case, but 
o ther m aterial such as new spaper 
reports and com m entaries could be 
included.

Who may complain?
The author of a complaint must be a 
victim of a violation of any right set out 
in the ICCPR. The author does not have 
to be an Australian citizen or even pre­
sent in Australia, because it is enough to 
show that he or she is subject to the 
jurisdiction of Australia (Article 1 of the 
O ptional P ro tocol). C learly , this 
includes all resident in Australia, but 
also individuals outside the territory of 
Australia.* The exact meaning of subject 
to the jurisdiction is uncertain. The best 
guide may be to examine the Australian 
conflict of laws rules or specific statutes 
such as the M igration A ct 1958 and 
Regulations.

The author must be an individual 
person (Article 2). Corporations and 
groups cannot be victims for the purpos­
es of the Optional Protocol communica­
tions.’ There is no express provision in 
the Optional Protocol or the ICCPR for 
class or representative actions.10

Under Rule 90(l)(b) the HRC per­
mits non-govemment organisations and 
other individuals to lodge a complaint 
on behalf o f the victim if  the HRC 
accepts that the victim is unable to 
lodge a complaint and the victim has 
authorised those acting on his or her 
behalf.

A communication and requests for 
further information should be addressed 
to: the Human Rights Committee, c/- 
C entre for Human R ights, U nited 
Nations Office, 8-14 Avenue de la Paix, 
1211 Geneva 10, Switzerland.

Who is the defendant?
The state will be the defendant to any 
complaint (Article 1 of the Optional 
Protocol). This area of human rights law 
should be viewed as ‘public law’ in the 
sense that it refers to the relationship 
between the individual and the govern­
ment and not the relationships between 
individuals, often called private law. 
Acts between private individuals consti­
tuting a violation of human rights law 
are outside the scope of international 
review by the HRC and are generally 
regulated by domestic laws. In reality, 
the state acts through individuals per­
forming tasks for administration and 
government of the country. Acts which 
violate human rights laws m ust be 
attributed to the government Only the 
state has obligations undo1 the ICCPR 
to promote human rights in its jurisdic­

tion. The acts of individuals must be 
attributed to government to found a 
complaint and often there is a fine line 
between which acts may or may not be 
attributable.

What constitutes a violation?
The victim’s rights are violated only if it 
can be shown that she or he was actual­
ly affected and therefore suffered per­
sonally.11 The HRC cannot consider 
matters in the abstract or potential viola­
tions of the ICCPR. The HRC will not 
autom atically review legislation to 
determine its compatibility with the 
ICCPR. Legislation may only be ‘test­
ed’ if the complaint is lodged by a per­
son affected by the operation of die law.

Exhausting local remedies 
A most important aspect in the admissi­
bility procedure is proving that the vic­
tim has exhausted all available local 
remedies to the extent that those reme­
dies are effective and available. The 
rationale for exhaustion of remedies is 
that a victim  will receive the best 
redress by the application of domestic 
laws. Exhaustion of local remedies does 
not mean that only cases heard by the 
High Court of Australia can found a 
HRC complaint. In some cases there 
will be no remedies to exhaust. In those 
cases the circumstances of the unavail­
ability of local remedy should be clearly 
explained. Likewise, if the remedies are 
ineffective or unnecessarily prolonged, 
the HRC has held that there will be no 
need to fully exhaust local remedies. In 
some cases the lack of a domestic reme­
dy is in itself a violation of ICCPR 
(A rticle 2(3)). The requirem ent to 
exhaust remedies does not mean obtain­
ing a favourable remedy.

Costs
The HRC does not impose fees for sub­
mitting a communication. Costs may be 
incurred in exhausting local remedies, 
or preparation of the complaint where 
the author is assisted by a lawyer. There 
is no obligation to use a lawyer to pre­
pare a communication. Costs may also 
be incurred if extra evidence needs to be 
gathered and the HRC requires further 
details from the author. There is no pro­
vision for ‘international’ legal aid from 
the HRC and it is doubtful that 
Australian legal aid would be available. 
This has yet to be tested. The Human 
R ights C entre in G eneva may be 
approached for additional general infor­
mation.

Do any time limitations exist?
No time limits exist for a communica­
tion to be lodged in relation to when the

violation allegedly occurred. If com­
plaints are old and stale, substantiating a 
violation is more difficult Delay may 
be a factor taken into account by the 
HRC. An old allegation and inaction by 
the author could be regarded as an abuse 
of the right to petition.

The only aspect of time limitation is 
the date of Australia’s accession to the 
Optional Protocol. The alleged violation 
must have occurred after 25 December 
1991 when Australia ratified Optional 
Protocol. Violations which occurred 
before 25 December 1991, but are con­
tinuing, can form the basis of a com­
plaint In MT v Spain 310/1988 adoption 
of views 11 April 1991, the HRC held 
that the Optional Protocol is not retro­
spective.

Checklist for admissibility
The following checklist should assist 
potential authors to meet the require­
ments for admissibility when petitioning 
the HRC:

General aspects
The communication must be in writing.
• It must not be anonymous.
• It must not be an abuse of the right to 

petition.11
• It must not be submitted while the 

same factual matters are being con­
sidered by another international pro­
cedure.”

• The acts constituting a violation must 
have occurred after 25 December
1991. Violations occurring before 
December 1991 must be continuing 
after this date.

• Check whether a reservation attaches 
to the substantive right forming the 
basis of the complaint14

• The right allegedly violated must be 
a right set out in the ICCPR. If the 
‘right’ is not in the ICCPR then the 
com m unication w ill be ruled as 
incompatible with the ICCPR.15

Specific aspects
• The author must be an individual 

(not a corporation or group or one 
person representing a group). This 
does not prevent a group of individu­
als each submitting individual com­
munications arising out of the same 
facts.

• The author must be the victim or 
someone specifically authorised to 
lodge the communication for the vic­
tim.

• The author must be subject to the 
jurisdiction of Australia.

• The named defendant is Australia.
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This is regardless o f whether the 
offending arm of government is a 
Commonwealth or State department 
or local government.
The facts of the violation must be 
described in as much detail as possi­
ble.

• Local remedies must be exhausted 
and details set out.

Stage 2: merits
It should be borne- in mind that the HRC 
is not a court and does not have a bag of 
exotic rem edies. The HRC is not 
engaged in a ‘jud ic ia l rev iew ’ o f 
Australian courts and it is 
reluctant to interfere with 
the domestic legal system.
The only remedy a victim 
will obtain from the HRC 
is a non-binding recom ­
mendation called a ‘view’ 
under Article 5(4), on the 
facts surrounding the vio­
lations and whether a vio­
lation has occurred.
Although the HRC has no 
power to force the state 
party to take corrective 
action, it does submit an 
Annual Report of its activ­
ities to the United Nations.
M any states shy away 
from adverse publicity of 
their human rights record.

Once a com plaint is 
admissible, the HRC con­
siders the communication 
in the light of ‘all written 
inform ation made available to i t ’ 
(A rticle 5(1)). The HRC does not 
engage in any independent fact finding 
missions. States are informed of the 
allegation and have six m onths to 
explain or clarify the matter and inform 
the HRC of any remedial action taken 
(Article 4).

The HRC’s consideration is confi­
dential (Article 5(3)) and Rule 86 allows 
the HRC to suggest interim measures to 
protect the victim to ‘avoid irreparable 
damage’. Once the state has replied, the 
HRC assesses i f  a v io lation has 
occurred. Both the state and the author 
are provided with the HRC’s views 
(Article 5(4)) once the consideration is 
complete.

Substance of complaint —  
what human rights can be 
considered?
The communication must identify the 
right or rights set out by the ICCPR 
founding the claim. The facts may sup­
port violation o f several rights. The

rights set out in the ICCPR include:
The right of all peoples to self-deter­
mination (Article 1(1)).

• The right of all peoples to dispose of 
their natural resources (Article 1(2)).

• The right to life (Article 6).
• The right not to be subject to torture, 

cruel treatment or punishment, inhu­
man treatment or punishment and 
degrading treatment or punishment 
(Article 7).

• The right not to be subjected to medi­
cal or scientific experim entation 
without free consent (Article 7).

• The right not to be enslaved (Article
8).

• The right to liberty and security of 
person (Articles 9 and 10).16

• The right not to be imprisoned on the 
ground of inability to fulfil a contract 
(Article 11).

• The righ t to free m ovem ent and 
choice of residence (Article 12).

• Rights of aliens in Australia (Article 
13).

• Equality before the law —  and fair 
trial (Articles 14-16).17

• Protection from arbitrary interference 
with privacy, family, home or corre­
spondence and unlawful attacks on 
reputation (Article 17)."

• Freedom of thought, conscience and 
religion (Article 18).
Freedom of expression (Article 19).

• The righ t o f peaceful assem bly 
(Article 21).

• The right to participate in public 
affairs, vote and have access to pub­
lic service (Article 25).

• Freedom of association and joining 
trade unions (Article 22).

• Prohibition of discrimination on the 
grounds o f race, colour, sex, lan­
guage, religion, political or other 
opinion, national or social origin, 
property, birth or other status (Article 
26).

• The right of minority groups to enjoy 
their own culture, religion and lan­
guage (Article 27)."

The scope of these 
rights is subject to interpre­
tation. Some of than have 
inbuilt lim itations, for 
example, freedom of 
speech under Article 19. 
Limitations on rights may 
be made by a state party 
making derogations or 
reservations to its obliga­
tions. In other cases, the 
application of the doctrine 
of ‘margin of appreciation’ 
im plies lim itations.”  A 
guide to how the HRC 
defines these rights can be 
found in the Annual 
Reports and Selected 
Decisions where its views 
are published. The HRC’s 
General Comments are part 
of its function of receiving 
state reports under Article 
40. These comments detail 
the approach of the HRC 

on particular rights.

Other avenues for international 
supervision
If your circumstances do not satisfy the 
strict admissibility requirements, there 
are other avenues for bringing interna­
tional attention to a human rights prob­
lem. The HRC should be seen as one 
avenue of a network of international 
bodies established to deal with human 
rights issues. Seeking redress from an 
international body is not new.
Specialist UN bodies include:
• the Committee on the Elimination of 

Racial Discrimination (CERD) under 
the Convention on the Elimination of 
All Forms of Racial Discrimination;

• CEDAW, the Committee established 
under the Convention on the 
Elimination o f All Forms o f 
Discrimination Against Women;

• the Committee created under the 
Convention on the Rights o f the 
Child;
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• the UN Torture Committee (CAT) 
established to hear complaints from 
victim s o f torture under the 
Convention Against Torture and 
Other Cruel Inhuman or Degrading 
Treatment,

• UNESCO deals with complaints of 
discrimination in education;
the International Labour O rgani­
sation (ILO) handles employment 
issues;

• the UN High C om m issioner for 
Refugees monitors refugee problems;

• the recently formed Committee on 
Economic Social and Cultural Rights 
which receives reports from the 
states on their compliance with the 
International Covenant on Economic 
Social and Cultural Rights.

UN Human Rights Commission 
The Human Rights Commission was 
established in 1946, under the auspices 
of the UN Economic and Social Council 
(ECOSOC). On 27 May 1970, 
Resolution 1503 passed which allowed 
a Sub-Com m ission o f the Human 
Rights Commission to receive reports of 
a ‘consistent pattern of gross violations’ 
of human rights. Complaints can be 
lodged by anyone with sufficient knowl­
edge of a gross violation, and not just 
victims. Authors can be non-govern­
mental organisations (NGOs) or groups 
or people with direct, reliable knowl­
edge, providing they are acting in good 
faith. The Commission is not limited to 
violations under the ICCPR and can 
address alleged violations o f rights 
under the other UN human rights con­
ventions. The results are usually politi­
cal remedies rather than individual 
redress.

Conclusion
We often forget that Australia’s interna­
tional obligations are relevant to domes­
tic problems. While the HRC may assist 
the development of human rights law in 
Australia, it does not substitute for a 
domestic bill of rights.21 As one member 
of the HRC has said: ‘The most effec­
tive implementation o f human rights 
requires an interplay between interna­
tional obligation and domestic commit­
ment’.22

This article is designed as a guide to 
using international human rights ‘reme­
dies’. While a complaint to the HRC is 
often a last resort, it does offer 
Australians the opportunity to draw 
international attention to human rights 
problem s and hopefully will assist 
Australian human rights jurisprudence.
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