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That the law concerning sexual harassment has evolved primarily through 
case law and not by the specific application of any established legal doc­
trine, has generated much academic and judicial debate and uncertainty.1 
To add to the uncertainty, courts have traditionally applied a separate 
standard of legal reasoning to offences of a sexual nature generally seeing 
divisions of gender as fundamental and incontrovertible, so paving the 
way for sexual stereotyping. Furthermore, there is a great deal of hem­
ming and hawing — a judicial reluctance to enter the sexual arena stem­
ming from a (feigned) incapacity to distinguish the personal from the 
political.2

In this article, I argue that sexual harassment is actually a form of sex 
discrimination and hence a political or social injury as well as a personal 
one. I examine how a case of sexual harassment would be treated if 
brought as a cause of action in the torts of battery, assault, or intentional 
infliction of emotional distress.3

I then present an argument for creating a separate tort of sexual harass­
ment, suggesting that while the law of torts as it stands may be inade­
quate to deal with sexual harassment, it is nonetheless conceptually broad 
enough to incorporate a cause of action equipped with the legal ammuni­
tion necessary to remedy these inadequacies.

While acknowledging that the victims and perpetrators of sexual 
harassment may belong to either sex, my emphasis is on the sexual 
harassment of women by men; as this is the most usual form of sexual 
harassment in our society.4 Also, since the workplace has many instances 
of female workers being harassed by their male co-workers or supervi­
sors, and exemplifies the extent to which sexual harassment has become 
institutionalised, I focus on sexual harassment in the workplace. The 
workplace also provides a prototypical setting to examine on a micro 
level the patterns of harassment and power relationships that lead to the 
victimisation of women on a macro level.

What is sexual harassment?
Sexual harassment is unwanted, unsolicited and unreciprocated attention 
of a sexual nature. Where acceptance or rejection of sexual advances is 
made a condition of employment, sexual harassment contains an element 
of threat or coercion. Other less direct forms of sexual harassment, such 
as offensive hand or body gestures, stares and leers (hostile work environ­
ment sexual harassment), also interfere with an individual’s right to work 
in an environment free from sex-based intimidation or hostility.

Is sexual harassment ‘sex discrimination’?
The sexual element in sexual harassment obscures its true nature and dis­
torts legal comprehension of exactly why it occurs and how to stop it. 
Consequently, instances of sexual harassment have, until quite recently, 
been treated as isolated and sporadic, stigmatising the victims by imply­
ing that they, in some way, possessed a unique personality trait that trig­
gered the incident.5 However, as many as seven out of ten women have 
been affected by some form of sexual harassment in the course of their 
working lives.6 This is surely not pure coincidence but a product of cur­
rent patterns of workplace hierarchy where women by and large occupy 
subordinate positions to men and are thus vulnerable to career blackmail.7
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The wide ranging physical and emotional effects of harass­
ment reduce the employee’s aspirations to strive for career 
advancement by seeking promotions or positions in male- 
dominated fields. Ultimately, therefore, sexual harassment 
hampers a woman’s chances of economic advancement and 
the material independence that entails. Thus sexual harassment 
feeds on and propagates the economic inferiority of women.

Closer, less prejudiced inspection of such cases reveals sex­
ual harassment is not merely misdirected sexual desire but is in 
fact a form of sex discrimination based on the exploitation of a 
relationship of unequal powers evident from the preceding 
analysis, that the gender of the victim, rather than her individ­
ual characteristics, is the basis for the unfavourable treatment 
meted out to her.8 Sexual harassment is almost entirely imper­
sonal, an expression of puissance rather than passion instigated 
by male perceptions of and directed at women as a class. It 
denies women equality of opportunity in employment and is 
therefore sex discrimination and a gendered as well as a per­
sonal injury.

Sexual harassment as battery
The tort of battery includes any act ‘which directly and either 
intentionally or negligently causes some physical contact with 
the person of the plaintiff without the plaintiff’s consent.9 Like 
all other torts of trespass to the person, the tort of battery is 
aimed at protecting an individual’s physical integrity. So even 
the most trivial physical contact may be actionable whether or 
not it causes any actual bodily harm.

The critical factor which determines whether a battery has 
occurred is the plaintiff’s consent or lack of it, that is, whether 
she viewed the physical contact as hostile or offensive. In 
some ways for a victim of sexual harassment, an action in bat­
tery may be ample as the tort is ascertained entirely from the 
plaintiff’s perspective. Also since battery is actionable per se, 
it is sufficient in cases of intentional battery (sexual harass­
ment is generally intentional rather than negligent) to establish 
that the defendant intended to make the hostile or offensive 
contact with the plaintiff’s person; there is no need to establish 
that he intended to injure the plaintiff. In other words, sexual 
harassment of a physical nature, if proved to be a battery, 
would be actionable per se.

The major stumbling block for most sexual harassment 
cases under the tort of battery is establishing lack of consent, 
that is, that the physical contact was indeed offensive. Often 
women are precluded from openly voicing their lack of con­

sent by the canons of sexual politeness, the fear of being con­
sidered exceedingly sensitive and, in cases of quid pro quo 
sexual harassment, by the threat — implied or expressed — of 
losing their job.10

Claims in battery are also limited by the requirement that 
there be physical contact. This excludes actions for verbal 
abuse or other forms of hostile work environment sexual 
harassment where the plaintiff’s dignity suffers despite no 
physical contact.

Sexual harassment as assault
An ‘assault’ is the threat to apply imminent force or any posi­
tive and deliberate act by the defendant which is meant to 
arouse and does in fact arouse the plaintiff’s apprehension of 
imminent physical contact. Put succinctly, an assault is the 
expectation of an imminent battery.

For sexual harassment, the scope of the tort of assault 
seems wider than that of battery since it permits an action for 
mere apprehension, anguish, shock, humiliation, etc. produced 
by a threat with or without physical contact In other words, 
once an assault is established, the plaintiff may recover com­
pensatory damages solely for the apprehension induced by the 
threat with additional compensatory damages being awarded 
for any physical injury caused if a battery follows the threat. 
Another advantage of an action in assault is that it incorporates 
conditional threats, enabling a woman to bring an action 
against an employer who threatened to molest her if she 
refused to do him a favour outside the scope of her employ­
ment.

The requirement that the threatened physical contact be 
imminent however, creates a problem in sexual harassment 
cases where threats are made about a future battery. Since 
Barton v Armstrong [1969] 2 NSWR 451 where threats made 
over the telephone were held to constitute an assault, the 
requirement that the apprehended physical contact be immi­
nent seems to have been abrogated. Barton v Armstrong also 
appears to overturn the proposition that words alone cannot 
constitute an assault.11 Justice Taylor made it quite clear that 
the telephone threats amounted to assault because they 
instilled fear of physical harm in the recipient’s mind and so 
constituted ‘threatening acts, as distinct to m  mere words' (at 
455 my emphasis).

Verbal abuse, for example, as indecent sexual propositions 
without physical contact and unlikely to arouse apprehension 
of that would not constitute an assault.12 By the same token, 
conditional threats in the form of demanding sexual favours as 
a condition of job security, that is quid pro quo sexual harass­
ment, would not be actionable on the grounds that the threat 
induced apprehension of economic rather than physical detri­
ment.

Assault therefore fails to serve as an adequate course of 
remedy for sexual harassment in a similar way to battery.

Sexual harassment as intentional infliction of 
emotional distress
Also known as the intentional infliction of mental distress, this 
tort is similar to the tort in Wilkinson v Downton [1897] 2 QB 
57. It allows an action for extreme or outrageous conduct that 
‘intentionally or recklessly causes severe emotional distress* 
with or without consequent bodily harm (where damages are 
adjusted accordingly).13
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At first, this cause of action seems to overcome the obsta­
cles posed by assault and battery, by extending the scope of 
liability to purely emotional injury caused by any deliberate or 
reckless conduct by the defendant. This clears the way not 
only for successful actions in quid pro quo and hostile work 
environment sexual harassment — due to the broad interpreta­
tion that can be given to the term ‘extreme or outrageous con­
duct’ — and it also entitles the plaintiff to a considerable 
amount as damages for all the direct and indirect effects of 
sexual harassment “ As well as claiming compensatory and 
punitive damages from the person who harassed her, the plain­
tiff could also claim ‘parasitic’ damages from her employer 
for creating a work environment conducive to sexual harass­
ment.11

Ironically, the very comprehensiveness that broadens the 
scope of this tort also creates the ambiguity that gives the 
courts licence to narrow its interpretation. The non-existence 
of a precise definition of ‘outrageous conduct’ acts as its 
greatest impediment in dealing with sexual harassment. On 
occasions, liability has been limited to ‘conduct of a flagrant 
character’, requiring that the plaintiff’s distress be ‘such as a 
reasonable person of ordinary sensibilities would undergo 
under the circumstances’ (my emphasis).16 Female victims of 
sexual harassment have often fallen short of the ‘reasonable 
person’ standard applied with a male bias by judges so 
inclined and have failed to recover damages in cases where 
the evidence was otherwise clear.17

Hence, although the tort of intentional infliction of emo­
tional distress has the most theoretical potential of all the torts 
of trespass to the person to compensate for the abuse of power 
underlying cases of sexual harassment in the workplace, in 
reality, the case-by-case decisions as to what constitutes outra­
geous conduct have led to inconsistencies which leave this 
potential largely unrealised.

Enter — the tort of sexual harassment
My examination of how sexual harassment might fare as an 
action in battery, assault of intentional infliction of emotional 
distress has revealed yawning loopholes in the framework of 
the law of torts which allow the culprit to go unpunished, and 
the victim uncompensated. It is partly because of these loop­
holes that Mackinnon denounces tort law as being ‘conceptu­
ally inadequate for the problem of sexual harassment’, chiefly 
because it ‘considers individual and compensable something 
which is fundamentally social and should be eliminated’.18

My argument is that, in the realm of sexual harassment, tort 
law is inadequate, not conceptually but structurally; not 
because it individualises the injury, but because it strives to 
compartmentalise it and divide it into actionable components 
to fit into existing tort categories. The components that do not 
fit are simply ignored or may even disqualify the claim from 
being classified as a recognised tort. I contend that creating a 
separate tort of sexual harassment, formulated so that it incor­
porates all the components of sexual harassment, would not 
only compensate the injured party (as far as is monetarily pos­
sible) but would also deter future incidents of this nature.

Essentially, this cause of action would incorporate the fol­
lowing elements:

A broader definition o f sexual harassment
For any legal doctrine concerning sexual harassment to be
meaningful, it must acknowledge that sexual harassment is

fundamentally the abuse of power,19 the victims of which are 
singled out on account of their sex. A comprehensive defini­
tion of sexual harassment should thus recognise sexual harass­
ment as sex discrimination, even if it is not directed at all 
employees of the same sex as the victim.20 Sexual harassment 
should thus be recognised as a tort against gender as well as a 
tort against a particular individual.

Sexual harassment actionable per se
That sexual harassment is sex discrimination per se, an 
offence outlawed by statute, should justify making it action­
able per se. The need for this is genuine, particularly where 
sexual harassment may have occurred only once, and the 
employee may not have suffered long-term detriment, or may 
have continued working in the same place.

Furthermore, as my discussion of the difficulties in proving 
lack of consent showed, that the woman’s dissent is often 
internalised does not necessarily disprove sexual harassment 
If sexual harassment were made actionable per se, the ques­
tion of whether the sexual attention was ‘unwelcome’ would 
be treated only as a factor to be weighed with others, and not 
as a necessary element that has to be positively proved in 
order to establish the cause of action.

Employer liability
In most cases, the employer has direct control over the work 
environment and should have an affirmative duty to minimise 
if not eliminate sexual harassment in the workplace by investi­
gating and remedying such complaints from his employees. In 
certain jobs, such as waitressing, where the employer may also 
require employees to wear revealing clothing, or act in a man­
ner that makes them particularly vulnerable to sexual harass­
ment, it is only fair that the employer should assume responsi­
bility for safeguarding their right to resist sexual contact.

Comprehensive damages
Damages fulfil not only a compensatory role but also serve as 
an effective deterrent. This is possibly why tort law must treat 
sexual harassment as compensable — in order to eliminate it  
Damages in tort law have traditionally been awarded with the 
aim of restoring the plaintiff to the position she would have 
been in if the tort had not been committed. Since sexual 
harassment denies the plaintiff equal opportunity in employ­
ment and possibly precludes her from being promoted to high­
er positions, this factor should be included in the damages.21

Due to the various ways sexual harassment can injure a 
person, emotional as well as physical injuries should be con­
sidered in assessing damages. Also, in order to incorporate 
employer liability, the concept of ‘parasitic’ damages, similar 
to that in the tort of intentional infliction of emotional distress, 
should be applied.

Neutralising (or neutering) the ‘reasonable person9
As discussed earlier, the ‘reasonable person’ standard used in 
tort law to evaluate a plaintiff’s response to a particular situa­
tion has, in reality become more of a ‘reasonable man’, and 
hence a somewhat misogynous standard. Some feminist writ­
ers have suggested the imbalance be rectified by forming a 
reasonable woman standard, alleging that men and women 
have different perceptions of what is harmful because of dif­
ferent socialisation processes and this needs to be accounted 
for as does the unequal relationship between the sexes.22
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However, formulating separate standards based on each and 
every social inequality would lead to a seemingly endless pro­
liferation of categories of reasonableness.21 This could ulti­
mately destroy the objectivity and defeat the very purpose of 
the ‘reasonable person’ standard. Besides, projecting women 
as ‘something different and special’ has, more often than not, 
led to the reinforcement of inequality, inferiority and disadvan­
tage.

A better approach would be to widen the range of reason­
able responses encompassed by the existing ‘reasonable per­
son’ standard to accommodate responses that may normally be 
considered unique to one sex and restore the ‘reasonable per­
son’s’ gender-neutrality. A gender-neutral standard would be 
less discriminatory than a gender-specific one, e.g. by not 
denying male plaintiffs the right to respond with the degree of 
sensitivity usually attributed to women.

Conclusion
Sexual harassment can only be assured of a fair hearing in 
courts if it is tried on the basis of a doctrine that approaches it 
as a whole, embracing both the personal and social aspects, 
rather than without a context Current tort law is ill equipped 
to deal adequately with sexual harassment, but possesses the 
theoretical potential to develop a separate tort devoted to sexu­
al harassment

Abandoning the tort approach altogether might be a less 
onerous process than creating a completely new cause of 
action. However, the civil standard of proof, the ability to 
compensate specific injuries with specific damages, and, 
above all, the conceptual flexibility of tort law compared to 
other branches of law makes it as, if not more, capable of deal­
ing adequately with sexual harassment.
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