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T h e  Q u e e n s la n d  S ta te  G o v e rn m e n t re c e n tly  le g is la te d  fo r  in d e te rm in a te  
s e n te n c in g  o f  ‘d a n g e ro u s ’ o ffe n d e rs  in  th e  Penalties and Sentences Act 
1 9 92 . In  p ra c tic a l te rm s , th e  th ru s t o f  su c h  le g is la tio n  is  to  p ro v id e  fo r  
lo n g e r  te rm s  o f  in ca rce ra tio n  fo r su ch  p e o p le  th a n  a re  p ro v id e d  fo r  u n d e r 
p re -e x is tin g  leg is la tio n . I t  is t im e ly  to  c o n s id e r  th e  im p lic a tio n s  a n d  v ia 
b ility  o f  su ch  a  law .

F ro m  a  h u m a n  r ig h ts  p e r s p e c t iv e ,  th e  A c t  c a n  b e  c r i t ic is e d  o n  th e  
g r o u n d  th a t  i t  p u n i s h e s  i n d iv id u a l s  f o r  c r im e s  n o t  y e t  c o m m it te d .  
P ro p o n e n ts  o f  th e  le g is la t io n  m ig h t  a rg u e  in  re p ly  th a t  th e  p a ra m o u n t 
is su e  is  p re v e n tio n  ra th e r  th an  p u n ish m en t: w e  k n o w  th a t  p a r tic u la r  in d i
v id u a ls  w ill c o m m it fu r th e r  a c ts  o f  v io le n c e  i f  re le a s e d ;  i t  is  th e re fo re  
ir r e s p o n s ib le  to  s i t  b a c k  a n d  a l lo w  th e s e  n e w  c r im e s  to  o c c u r  b e fo re  
im p o s in g  fu r th e r  in c a rc e ra t io n . T h e  f a c t  th a t  th e  in d iv id u a ls  d e ta in e d  
m ig h t f in d  th e  e x p e rie n c e  p u n itiv e  is  o f  l i ttle  c o n se q u e n c e , w h e n  w e ig h e d  
a g a in s t th e  fa c t th a t n ew  c r im e s  a re  b e in g  p re v en ted .

Im p lic i t  in  th e  la t te r  a r g u m e n t  is  a n  a s s u m p tio n  a b o u t  te c h n o lo g y , 
a lth o u g h  th is  is n o t o ften  re c o g n ise d  in  th e  d e b a te . A n  in s tru c tiv e  an a lo g y  
m a y  b e  d ra w n  w ith  d rin k -d r iv in g  le g is la tio n . C u rre n t  la w s  p ro h ib it  d ri
v in g  w ith  a  b lo o d  a lc o h o l c o n te n t in  e x c e ss  o f  0 .0 5 % . T h e se  law s a s su m e  
th e  e x is te n c e  o f  a  te c h n o lo g y  w h ich  c a n  a c c u ra te ly  m e a su re  b lo o d  a lc o 
h o l c o n ten t. W ith o u t su ch  a  te c h n o lo g y  th e  la w  w o u ld  b e  u n w o rk a b le  an d  
ab su rd .

In  lik e  m an n er, d a n g e ro u s  o ffe n d e r  le g is la tio n  a s su m e s  th e  ex is ten c e  
o f  a  te c h n o lo g y  th a t c a n  a c c u ra te ly  a n d  c o n s is te n tly  d iffe ren tia te  d a n g e r
o u s  a n d  n o n -d a n g e ro u s  o f f e n d e r s ;  o r  in  m o re  o p e r a t io n a l  te rm s , o n e  
w h ic h  c a n  d is tin g u ish  b e tw e e n  o ffe n d e rs  w h o  w ill  b e h a v e  v io len tly  a f te r  
re le a se , a n d  th o se  w h o  w ill n o t. T h is  a r tic le  fo c u se s  o n  w h e th e r  w e  c u r
re n tly  p o sse ss  a  te c h n o lo g y  w h ic h  c a n  m a k e  v a lid  d isc r im in a tio n s  o f  th is  
n a tu re . I f  n o t, th en  it w o u ld  se e m  p re m a tu re  to  h a v e  in tro d u c e d  leg is la 
tio n  w h ich  c a lls  fo r  th e  la b e llin g  o f  c e r ta in  o ffe n d e rs  a s  ‘d a n g e ro u s ’ o r  
‘p o s in g  a n  u n a c c e p ta b le  r i s k ’, a n d  w h ic h  a p p lie s  sp e c ia l  c o n d itio n s  to  
th e ir  sen ten c in g .

Approaches to prediction
E ff o r ts  to  p r e d ic t  a n y  ty p e  o f  fu tu re  b e h a v io u r  in v o lv e  tw o  e s s e n tia l  
ta sk s : d a ta  c o lle c tio n  a n d  d a ta  in te rp re ta t io n . T h e  f i r s t  h a s  to  d o  w ith  
g a th e r in g  fa c ts  a b o u t th e  in d iv id u a ls  in  q u es tio n . T h e y  m u s t  b e  a p p ra ised  
o r  a s se sse d  in  so m e  w ay , th a t  is , in fo rm a tio n  m u s t  b e  c o lle c te d  o n  th e ir 
h is to ry  a n d  c u r re n t c h a rac te ris tic s .

O n c e  th e  v a r io u s  d a ta  h a v e  b e e n  a m a sse d , th e  s e c o n d  ta sk  is  to  d raw  
fro m  th em  an  in fe re n c e  a b o u t fu tu re  b eh a v io u r . S o m e  o f  th e  fa c ts  w e  d is 
c o v e r  a re  lik e ly  to  h a v e  p o s it iv e  im p lic a tio n s  fo r  fu tu re  v io len ce , a n d  o th 
e rs , n e g a tiv e  im p lica tio n s . I t  is  n e c e ssa ry  so m e h o w  to  w e ig h  th e se  v a r i
o u s  p o s itiv e  a n d  n e g a tiv e  fa c ts  a g a in s t e a c h  o th e r, a n d  c o m b in e  th em  to  
a r r iv e  a t  an  o v e ra ll c o n c lu s io n  a b o u t th e  fu tu re .

R e sp o n s ib ili ty  fo r  p re d ic tin g  v io le n t b e h a v io u r  is  ty p ic a lly  en tru s ted  to  
th e  m e n ta l h ea lth  a n d  b e h a v io u ra l s c ie n c e  p ro fe s s io n s . W ith in  th e  re le 
v a n t p ro fe ss io n a l c o m m u n itie s , th e re  a re  tw o  o p p o s in g  sch o o ls  o f  th o u g h t 
a s  to  h o w  th e  ta sk s  o f  d a ta  co lle c tio n  a n d  d a ta  in te rp re ta tio n  sh o u ld  b e  
a p p ro a c h e d . T h e se  a re  g e n e ra lly  re fe rre d  to  in  th e  p ro fe s s io n a l lite ra tu re  
a s  th e  ‘c l in ic a l’ a n d  th e  ‘a c tu a r ia l’, o r  ‘s ta tis tic a l’, ap p ro a c h e s .
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I n  r e l a t i o n  to  d a t a  c o l l e c t i o n ,  t h e  tw o  s c h o o l s  d i f f e r  
m a rk e d ly  o n  th e  q u e s tio n  o f  w h ic h  c h a ra c te r is tic s  o r  v a r iab les  
a re  to  b e  tak en  in to  a c c o u n t a s  a  b a s is  fo r  th e  p re d ic tio n . T h e  
a c tu a r ia l a p p ro a c h  c o n s id e rs  o n ly  th o se  c h a ra c te r is tic s  w h ich  
h a v e  b e e n  s c ie n t i f i c a l ly  v a l id a te d  a s  c o r r e la te s  o f  v io le n t  
b eh a v io u r. M o n a h a n  re v ie w e d  th e  re se a rc h  li te ra tu re  a n d  p u t  
fo rw a rd  th e  fo l lo w in g  l is t  o f  o f f e n d e r  c h a ra c te r is t ic s  w h ic h  
h a d  b e e n  d e m o n s tra te d  to  b e  a s so c ia te d  w ith  h ig h e r  ra te s  o f  
v io le n t  c r im e : n u m b e r  o f  p r io r  a r r e s t s  f o r  v io le n t  c r im e s ;  
y o u th ; b e in g  m a le ; b e in g  b la c k  (w ith in  U S  p o p u la tio n ); lo w e r 
so c io -e c o n o m ic  s ta tu s  o r  u n s ta b le  e m p lo y m e n t re c o rd ; o p ia te  
o r  a lc o h o l  a b u s e ;  u n s ta b le  o r  u n s u p p o r t iv e  fa m ily  e n v iro n 
m en t; so c ia l  n e tw o rk s  in c lu d in g  o th e r  c rim in a ls ; a n d  ac c e ss  to  
w e a p o n s .1 I t  is  n o te w o r th y  th a t e a c h  o f  th e se  fa c to rs  is e ith e r  
d e m o g ra p h ic  o r  c r im in o lo g ic a l in  n a tu re .

W h ile  th e  a c tu a r ia l  a p p ro a c h  l im its  its  f ie ld  o f  v is io n  to  
v a r ia b le s  su ch  a s  th e se , d ie  c lin ic a l ap p ro ach  e m p lo y s  a  c o n 
s id e ra b ly  b ro a d e r  ca n v a s . T h e  
c l in ic a l ly  o r ie n te d  e x a m in e r  
t e n d s  to  p l a c e  c o n s id e r a b l e  
w e ig h t o n  v a r ia b le s  w h ic h  a re  
a s se sse d  v ia  fa c e - to - fa c e  in te r
v ie w  a n d  p s y c h o lo g ic a l  te s t 
i n g ,  f o r  e x a m p l e ,  m e n t a l  
h e a l th  s t a tu s ;  e x p r e s s io n  o f  
r e m o r s e ;  d e g r e e  o f  in s ig h t ;  
d re a m s  a n d  fa n ta s ie s ;  in d ic a 
tio n s  o f  re p re s se d  an g e r, e tc .2

A t fa c e  v a lu e , su c h  fa c to rs  
m a y  se e m  to  b e  o f  g re a t  p s y 
c h o lo g ic a l s ig n if ic a n c e  a n d  to  
o f f e r  im p o r ta n t  in s ig h ts  in to  
th e  p e rso n  u n d e r  e x a m in a tio n .
T h e  c o u n te r - a r g u m e n t  f r o m  
th e  a c t u a r i a l  s c h o o l  is  t h a t  
su c h  c h a ra c te r is t ic s  h a v e  n o t  
b e e n  sh o w n  to  b e  co n s is te n tly  
a s so c ia te d  w ith  v io le n t b e h a v 
io u r :  th e y  a r e  t h e r e f o r e  r e d  
h e r r in g s  w h ic h  d o  n o t  c o n 
tr ib u te  u se fu lly  to  th e  ta sk  o f  
p re d ic tio n .

T h e r e  a r e  a l s o  p r o f o u n d  
d iffe re n c e s  b e tw e e n  th e  c l in i
c a l a n d  a c tu a r ia l s c h o o ls  in  th e  
in te rp re ta tio n  o f  th e  c o lle c te d  
d a ta .  T h e  c l i n i c a l  a p p r o a c h  
e m p lo y s  little  in  th e  w a y  o f  sy s te m a tic  p ro c e d u re s  o r  ru le s  fo r  
m a k in g  th e  tra n s it io n  fro m  fa c ts  to  fo reca s ts . T h e  p ro c e s s  o f  
w e ig h in g  th e  v a r io u s  d a ta  in  re la tio n  to  ea ch  o th e r  is  e s se n tia l
ly  d o n e  su b je c tiv e ly . A  p re m iu m  is  p la c e d  o n  c lin ic a l  in tu 
itio n . C lin ic ia n s  m a y  d ra w  o n  th e o re t ic a l  m o d e ls , th e ir  o w n  
e x p e rie n c e  w ith  p re v io u s  c a se s , a n d  p e rh a p s  th e  re se a rc h  lite r
a tu re , b u t  th e re  is  n o  s tru c tu re d  se q u e n c e  o f  d e c is io n  p o in ts  
w h ic h  a re  a p p lie d  c o n s is te n tly  fro m  o n e  c a se  to  th e  n ex t.

In  th e  a c tu a r ia l a p p ro a c h , o n  th e  o th e r  h a n d , su b jec tiv ity  is  
a lm o s t e n tire ly  b a n is h e d  fro m  th e  in te rp re tiv e  p ro c ess . T h e re  
is  in s te a d  an  e x p l ic i t  fo rm u la  p re s c r ib in g  h o w  th e  d if fe re n t 
v a r ia b le s  a re  to  b e  c o m b in e d  w ith  e a c h  o th e r  a n d  p ro c e s se d  to  
y ie ld  a  p re d ic tio n . M o re o v e r , th is  fo rm u la  is  i ts e lf  d e r iv e d  in  a  
w a y  w h ic h  sc ie n tif ic a lly  e n su re s  th a t it  y ie ld s  th e  m a x im u m  
p o ss ib le  n u m b e r  o f  c o r re c t p re d ic tio n s .

W e b rie f ly  re v ie w  th e  re su lts  a c h ie v e d  b y  th e se  tw o  c o n 
tra s tin g  a p p ro ach e s .

Outcomes of clinical prediction
G iv e n  th e  la c k  o f  s tru c tu re  in h e re n t in  th e  c lin ic a l a p p ro a c h , it  
is  n a tu ra l to  w o n d e r  to  w h a t e x te n t c lin ic ia n s  a g re e  w ith  each  
o th e r  in  th e i r  c o n c lu s io n s  a b o u t  g iv e n  c a s e s .  Q u in s e y  a n d  
M a g u ire  fo u n d  l i tt le  c o n s is te n c y  b e tw e e n  c lin ic ia n s  in  th e ir  
ra tin g s  o f  d a n g e ro u sn e ss , e v e n  a f te r  th e y  h a d  h a d  th e  o p p o rtu 
n ity  to  d isc u ss  th e  c a se s  w ith  o n e  an o th e r.3

I f  c lin ic ia n s  te n d  to  d is a g re e  a m o n g  th e m se lv e s  i t  c a n n o t b e  
e x p e c te d  th a t th e ir  p re d ic tio n s  w ill o f te n  b e  co rrec t. T h e re  is a  
sm a ll b o d y  o f  re se a rc h , o f  v a r ia b le  q u a lity , w h ic h  a d d re sse s  
th is  is su e  o f  th e  a g g re g a te  su cc ess  ra te  o f  c lin ic a l p re d ic tio n s .

M e lto n  a n d  o th e rs  h a v e  p re p a re d  a  c o n v e n ie n t tab u la tio n  o f  
th e  f in d in g s  o f  12 o f  th e se  s tu d ie s .4 W h a t is  im m e d ia te ly  s tr ik 

in g  a b o u t  th e s e  re s u lts  is  th e  
c o n s is te n c y  w ith  w h ich  c lin i
c ia n s  te n d  to  o v e r-p re d ic t v io 
len ce .

T h e  te rm  ‘fa ls e  p o s it iv e ’ is  
u s e d  to  d e n o te  a n  i n s t a n c e  
w h e re  an  in c a rc e ra te d  p e rso n  
is  p re d ic te d  to  b e  v io le n t b u t 
th e n  re le a se d  a n d  fo u n d  n o t to  
h a v e  c o m m itte d  fu r th e r  v io 
le n t a c ts  a f te rw a rd s . O f  a ll th e  
s tu d ie s  r e v ie w e d ,  th e  lo w e s t  
f a l s e  p o s i t iv e  r a te  a c h ie v e d  
w a s  1 9 % . T h is  is  to  say , fo r  
e v e ry  f iv e  p e r s o n s  p re d ic te d  
to  b e  v io len t, o n e  w a s  in  fac t 
n o t v io len t. T h is  m ay  b e  c o n 
s id e re d  a n  im p re s s iv e  re su lt ,  
b u t it h a s  n e v e r  b ee n  em u la ted  
in  a n y  o th e r  study . T h e  th ree  
n e x t  b e s t  s tu d ie s  in  M e l to n  
a n d  o th e r s ’ re v ie w  a c h ie v e d  
f a l s e  p o s i t i v e  r a t e s  a r o u n d  
4 5 % , an  o u tc o m e  o n ly  s lig h t
ly  b e t t e r  t h a n  w o u l d  b e  
a c h ie v e d  b y  to ss in g  a  co in . In  
th e  r e m a in in g  e ig h t  s tu d ie s ,  
th e  f a l s e  p o s i t i v e  r a t e  w a s  
a b o v e  6 0 % , a n d  in  s e v e r a l  
in s ta n c e s , a ro u n d  8 0 % , m e a n 
in g  th a t th e  g re a t m a jo rity  o f  

o ffe n d e rs  w h o  w e re  d e s ig n a te d  ‘d a n g e ro u s ’ in  fa c t c o m m itte d  
n o  fu r th e r  v io le n t ac ts .

C le a r ly  th e re  is  n o  re a so n  fo r  so c ie ty  to  p la c e  a n y  c o n f i
d e n c e  in  c lin ica l p re d ic tio n s  o f  d a n g e ro u sn e ss .

Outcomes of actuarial prediction
A c tu a r ia l  a p p ro a c h e s  to  p re d ic t io n  a re  le s s  w e ll  u n d e rs to o d  
a n d  h a v e  b e e n  a p p lie d  fa r  le ss  e x te n s iv e ly  in  th e  c r im in a l ju s 
tic e  sy s tem . I t w o u ld  a p p e a r  th o u g h  th a t th e s e  m e th o d s  h a v e  
b e e n  g a in in g  in  p o p u la r i ty ,  a s  d is i l lu s io n m e n t  w ith  c l in ic a l 
m e th o d s  h a s  in c re a se d .5 In  e x a m in in g  th e  l i te ra tu re  o n  th e  o u t
c o m e s  o f  a c tu a r ia l  m e th o d s ,  th e re  a r e  tw o  ty p e s  o f  s tu d y  
w h ic h  m u s t b e  c le a r ly  d is tin g u ish e d . F irs t,  th e re  a re  s tu d ie s  o n  
re c id iv ism  in  unselected s a m p le s  o f  o ffen d e rs : th a t is , a  w id e  
ra n g e  o f  o ffe n c e  ty p e s  is  re p re se n te d  in  th e  c r im in a l h is to rie s
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o f  th e  su b je c ts  s tu d ied . F u rth e rm o re , any ty p e  o f  c r im in a l c o n 
v ic tio n  a f te r  re le a s e  fro m  p riso n  is  c o u n te d  a s  an  in s ta n c e  o f  
re c id iv ism , ir re sp e c tiv e  o f  h o w  se r io u s  o r  h o w  s im ila r  to  th e  
o r ig in a l o ffe n c e . S e c o n d , th e re  a re  s tu d ie s  w h ich  sp ec if ic a lly  
sa m p le  su b je c ts  w ith  h is to r ie s  o f  violent o ffen ce s , a n d  re s tr ic t  
a tte n tio n  to  re -c o n v ic tio n s  fo r  v io le n t o ffe n c e s  a f te r  re le a se . I t  
i s  t h e  f o r m e r  s e t  o f  s tu d ie s  w h ic h  h a s  p r o d u c e d  th e  m o s t  
p ro m is in g  re su lts ,  e v e n  th o u g h  i t  is  th e  la tte r  w h ic h  is m o re  
p e r tin e n t to  th e  c u r re n t  d isc u ss io n .

T h e  w o rk  o f  N u ff ie ld  in  th e  C a n a d ia n  p a ro le  sy s tem  p ro 
v id e s  a  u se fu l illu s tra tio n  o f  th e  p ro c e ss  o f  a c tu a ria l p re d ic tio n  
in  g e n e ra l,  a n d  o f  th e  tw o  ty p e s  o f  s tu d y  d iffe ren tia ted  a b o v e .6 
In  h e r  f i r s t  s tu d y , N u ff ie ld  c o lle c te d  d a ta  o n  a  la rg e  a rra y  o f  
d e m o g ra p h ic  a n d  c r im in o lo g ic a l  p re d ic to r  v a r ia b le s  f ro m  a  
sa m p le  o f  a b o u t  1 2 0 0  u n se le c te d  p a ro le  a p p lic a n ts . S h e  th e n  
m o n ito re d  re o ffe n d in g  w ith in  th is  g ro u p  o v e r  a  ce rta in  p e r io d  
fo llo w in g  th e ir  re le a s e  to  p a ro le . S ta tis t ic a l  p ro c e d u re s  w e re  
th e n  a p p lie d  to  d e te rm in e  a  s ta n d a rd  w a y  o f  c o m b in in g  th e  
v a r io u s  p re d ic to rs  in to  a  s in g le  s c o re  fo r  e a c h  su b je c t,  su c h  
th a t  th i s  s c o r e  w o u ld  g iv e  th e  b e s t  p o s s ib le  in d ic a t io n  o f  
h is /h e r  l ik e lih o o d  o f  re o ffe n d in g . In  th is  m an n er, sh e  su c c e e d 
e d  in  d e r iv in g  a  p re d ic to r  sca le  w h ic h  h a d  a  s tro n g  re la tio n sh ip  
w ith  p a ro le  o u tco m e .

T o  te s t  i ts  ro b u s tn e s s , sh e  th e n  to o k  a  fre sh  sa m p le  o f  p a ro le  
a p p lic a n ts , a n d  w o rk e d  o u t  th e ir  s co re s  o n  h e r p re d ic to r  sca le . 
S h e  d e f in e d  f iv e  b ro a d  b a n d s  o f  sco re s  o n  th e  sca le  a n d  d iv id 
e d  th e  sa m p le  in to  f iv e  g ro u p s  ac co rd in g ly . S h e  th en  co m p a re d  
ra te s  o f  re o ffe n d in g  a c ro s s  th e se  fiv e  g ro u p s  a f te r  th e ir  re le a se . 
T h e  re su lts  w e re  a s  d isp la y e d  in  Table 1.

TABLE 1

Band of scores on Proportion in each band
predictor scale who actually reoffended

A (P re d ic te d  to  b e  
le a s t  l ik e ly  to  re o ffe n d )

15%

B 3 2 %

C 4 9 %

D 5 8 %

E (P re d ic te d  to  b e  
m o s t  lik e ly  to  re o ffe n d )

6 8 %

Adapted from Nuffield, 1982, as cited in Webster and others, 1985.

T h e s e  f ig u re s  c o n f ir m  th a t  N u f f ie ld ’s s c a le  w a s  a b le  to  
a c c u ra te ly  ra n k  o ffe n d e rs  a c c o rd in g  to  th e ir  lik e lih o o d  o f  re o f 
fe n d in g .

In  h e r  s e c o n d  stu d y , N u ff ie ld  n a rro w e d  h e r  fo c u s  o f  a tte n 
tio n  to  v io le n t o ffe n d e rs , a n d  so u g h t to  p re d ic t  fu r th e r  v io le n t 
o f f e n c e s  a f te r  r e le a s e  to  p a ro le .  S h e  c o n s id e r e d  o n ly  th o s e  
o f f e n d e rs  c o n v ic te d  o f  h o m ic id e ,  a s s a u lt ,  r a p e ,  o r  in d e c e n t  
a ssa u lt; a n d  lo o k e d  a t  th e  ra te s  a t  w h ic h  th e se  m en  e n g a g e d  in 
th e se  sa m e  c a te g o r ie s  o f  o ffe n c e  a f te r  re le a s e  to  p a ro le . S h e  
fo u n d  th a t v io le n t re o ffe n d in g  w as  fa r  le ss  a m e n a b le  to  p re d ic 
t io n  th a n  r e o f fe n d in g  in  g e n e ra l.  In  th is  in s ta n c e , sh e  a b a n 
d o n e d  th e  a t te m p t to  c o n s tru c t a  c o m p o s ite  p re d ic to r  sca le , a n d  
in s te a d  u ti lis e d  th e  b e s t  a v a ila b le  s in g le  p re d ic to r, n a m e ly  th e  
n u m b e r  o f  p re v io u s  c o n v ic tio n s  fo r  v io le n t o ffen ces.

S h e  fo u n d  th a t  in m a te s  w ith  a  h is to ry  o f  o n e  to  th ree  su ch  
c o n v ic tio n s  h a d  a  v io le n t re c id iv ism  ra te  o f  o n ly  17 .6% . T h o se  
w ith  a  h is to ry  o f  fiv e  o r  m o re  su ch  co n v ic tio n s  h ad  th e  m a rg in 

a lly  h ig h e r  re c id iv ism  ra te  o f  2 7 .6 % . W h ile  a  v io le n t h is to ry  
m a y b e  a  b e t t e r  p re d ic to r  o f  fu tu re  v io le n c e  th a n  a n y  o th e r  
p ie c e  o f  in fo rm a tio n , i t  re m a in s  in  a b so lu te  te rm s , a  v e ry  p o o r 
p red ic to r.

O th e r  r e s e a rc h e r s  h a v e  r e p o r te d  s im ila r ly  d is a p p o in t in g  
r e s u lts .  A g a in  th e  b u lk  o f  th e  p u b l is h e d  r e s e a rc h  h a s  b ee n  
su m m a rise d  b y  M e lto n  a n d  o th e rs .7 T h e  b e s t  fa ls e  p o s itiv e  ra te  
ac h ie v e d  w a s  4 6 % , w h e re  th e  b e h a v io u r  b e in g  p re d ic te d  w as  
v io len ce  within th e  se ttin g  o f  a  fo re n s ic  m e n ta l h ea lth  facility . 
In  s tu d ie s  lo o k in g  a t  v io le n c e  a f te r  re le a se  to  th e  co m m u n ity , 
fa lse  p o s it iv e  ra te s  ra n g e d  fro m  6 9 %  (fo r  fo re n s ic  p a tien ts ) , to  
9 9 .7 %  (fo r  p a ro le e s ) . A g a in  th en , w h e n  th e  sc a le s  le d  to  a  p re 
d ic t io n  o f  d a n g e ro u s n e s s ,  th e y  w e re  in c o r r e c t  in  th e  g re a t  
m a jo rity  o f  c a ses .

A  sm a ll su b se t o f  th e se  s tu d ie s  d ire c tly  c o m p a re d  c lin ica l 
a n d  ac tu a ria l m e th o d s  o f  p re d ic tio n  w ith in  th e  o n e  sam p le  o f  
o ffe n d e rs . T h e  a c tu a r ia l  m e th o d s  w e re  c o n s is te n tly  su p erio r , 
b u t  th e  m a rg in  o f  im p ro v e m e n t in  e a c h  in s ta n c e  w a s  ra th e r  
m eag re .

D e sp ite  its  o b je c tiv ity  a n d  sc ien tif ic  r ig o u r  th en , th e  ac tu a ri
a l a p p ro a c h  h a s  n o t p ro v e n  a n  e f fe c tiv e  w a y  o f  c irc u m v en tin g  
th e  sh o rtc o m in g s  o f  th e  c lin ic a l a p p ro ach .

L e t  u s  b r ie f ly  c o n s id e r  th e  p ra c t ic a l  im p lic a t io n s  o f  th e  
ab o v e  F indings. S ay , fo r  e x a m p le , th a t th e  Q u e e n s la n d  c r im in a l 
ju s tic e  sy s tem  d e v e lo p s  i ts  o w n  p re d ic to r  sc a le , a n d  a  cu ttin g - 
s c o re  is  s e t  w h ic h  le a d s  to  7 0 %  fa ls e  p o s i t iv e s .  C o n s id e r  a  
g ro u p  o f  100  v io le n t o ffe n d e rs  w h o se  sc o re s  p la c e  th em  in  th e  
‘d a n g e ro u s ’ b ra ck e t. I f  w e  g iv e  th e m  a ll  in d e te rm in a te ly  lo n g  
se n ten c es , w e  w o u ld  b e  p ro te c tin g  th e  c o m m u n ity  fro m  ab o u t 
30  in d iv id u a ls  w h o  w o u ld  tru ly  h a v e  d o n e  se r io u s  h a rm  to  o th 
ers. W e w o u ld  a c h ie v e  th is  a t  th e  p r ic e  o f  d e ta in in g  7 0  in d iv id 
u a ls  w h o  w o u ld  n o t h a v e  c o m m itte d  a n y  fu r th e r  v io le n t ac ts.

S o c ie ty  m ay  o r  m a y  n o t  c o n s id e r  th is  p r ic e  ju s tif ia b le . T h e  
p o in t w h ich  n e e d s  to  b e  b o rn e  in  m in d  th o u g h , is  th a t c u rren t 
tech n o lo g y  a ffo rd s  u s  n o  w a y  o f  a c h ie v in g  th e  s a m e  b e n e fit  fo r  
a  lo w e r  p rice . W e h a v e  n o  e f fe c tiv e  m e a n s  b y  w h ic h  to  rev iew  
e a c h  o f  th e s e  1 0 0  o f f e n d e r s ,  a n d  w o rk  o u t  w h e th e r  h e /s h e  
b e lo n g s  a m o n g  th e  30  w h o  w il l  re o ffe n d  o r  th e  7 0  w h o  w ill 
n o t. W e c o u ld  h o p e  to  d o  th is  o n ly  b y  lo o k in g  a t  ch a rac te ris tic s  
o u ts id e  th e  s c o p e  o f  th e  p re d ic to r  sca le . T o  d o  so , h o w ev er, is 
to  a b a n d o n  th e  a c tu a ria l m e th o d  a n d  re v e rt  to  th e  c lin ica l. A s 
d e m o n s tra te d  e a r l ie r  in  th is  d is c u s s io n , th e re  is  n o  re a so n  to  
e x p e c t th a t c lin ic a l ju d g m e n t w ill  re d u c e  th e  fa lse  p o s itiv e  ra te  
b e lo w  7 0 % .

Predictions not viable
In  su m m a ry  th en , th e  m e n ta l h e a lth  a n d  b e h a v io u ra l sc ien c e  
p ro fe ss io n s  h a v e  a s  y e t  b e e n  u n a b le  to  d e m o n s tra te  an  e ffec 
tiv e  te c h n o lo g y  fo r  d is tin g u ish in g  v io le n t  o ffe n d e rs  w h o  will 
re c id iv a te  fro m  th o se  w h o  w ill  n o t.

T h e  a b o v e  p o in t  h a s  b e e n  g a in in g  w id e r  re c o g n itio n  o v e r  
th e  p a s t 2 0  y ea rs . A s  lo n g  a g o  a s  th e  m id -1 9 7 0 s , th e  A m erican  
P sy c h ia tr ic  A sso c ia tio n  is su e d  tw o  c le a r  d isc la im e rs  o f  p re d ic 
tiv e  e x p e rtise  o n  th e  p a r t  o f  its  m em b ers : th e  f irs t, in  th e  re p o rt 
o f  th e  T ask  F o rc e  e sp e c ia lly  a p p o in te d  to  e x a m in e  th is  is su e ;8 
a n d  th e  s e c o n d , in  th e  amicus curiae b r i e f  su b m itte d  in  th e  
Tarasoff case,9 I t  w o u ld  a p p e a r  th a t th e re  h a s  b e e n  n o  su b se 
q u e n t s ta te m e n t re v e rs in g  o r  q u a lify in g  th is  p o s itio n .

T h e  is s u e  h a s  re c e iv e d  le s s  a t te n t io n  w ith in  th e  re le v a n t  
p ro fe ss io n a l c o m m u n itie s  in  A u s tra lia . R e c e n tly  th o u g h , in te r
e s t h as  b e e n  sp a rk e d  in  V ic to ria  b y  p ro p o sa ls  to  in tro d u c e  sp e 
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c ia l leg is la tio n  fo r  p re v e n tiv e  d e te n tio n  o f  ‘dangerous*  o ffe n d 
ers . A  p a r lia m e n ta iy  in q u iry  in  th a t S ta te  so u g h t a n d  p u b lish e d  
th e  v ie w s  o f  a  r a n g e  o f  in te r e s te d  b o d ie s .10 T h e  V ic to r ia n  
B ra n c h  o f  th e  R A N Z C P , in  i ts  co n tr ib u tio n  to  th e  la tte r  v o l
u m e , i s s u e d  a  d is c la im e r  s im ila r  to  th o s e  o f  th e  A m e r ic a n  
P sy c h ia tr ic  A sso c ia tio n  (p .3 0 6 ). T h is  p o s it io n  w a s  e c h o e d  b y  
s e v e ra l  in d iv id u a l  p s y c h ia t r i s t s  w h o  a ls o  c o n t r ib u te d  (e .g . 
E lla rd , p .1 6 5 ; W a lto n , p .2 9 1 ).

T h e  lite ra tu re  re v ie w e d  a b o v e  sh o u ld  n o t b e  m isc o n s tru e d  
a s  e x p o s in g  fa il in g s  w h ic h  a re  p e c u lia r  to  th e  m e n ta l h e a lth  
a n d  b e h a v io u r a l  s c ie n c e  p r o f e s s io n s .  T h e  re a s o n  w e  h a v e  
fo c u se d  o n  th e se  d isc ip lin e s  is  th a t  a ll  o f  th e  d a ta  p u b lish e d  to  
d a te  p e r ta in  to  th e ir  e ffo rts . T h e re  a re  n e g lig ib le  d a ta  av a ila b le  
o n  th e  p re d ic tiv e  p ro w e ss  o f  o th e r  g ro u p s  in  so c ie ty , fo r  e x a m 
p le  p o lic e  o ff ic e rs , la w y e rs , ju d g e s ,  c la irv o y a n ts , a s tro lo g e rs , 
la y p e rso n s , e tc . T h e re  is  n o  re a so n  to  a s su m e  th en  th a t th e se  
o th e r  g ro u p s  w o u ld  p e rfo rm  a n y  b e tte r  (o r  a n y  w o rse  fo r  th a t 
m a tte r) . G iv e n  th e  p e rs is te n t  e f fo r ts  a n d  th e  ra n g e  o f  m e th o d 
o lo g ie s  tr ia lle d  b y  th e  m e n ta l h e a lth  a n d  b e h a v io u ra l sc ien c e  
p ro fe ss io n s , i t  w o u ld  se e m  re a so n a b le  to  c o n c lu d e  th a t n o b o d y  
c a n  m a k e  d e p e n d a b le  p re d ic t io n s  a b o u t  fu tu re  v io le n c e  o r  
n o n -v io le n c e . A t  th is  p o in t  in  t im e  w e  s im p ly  d o  n o t k n o w  
en o u g h  a b o u t  h u m a n  b eh a v io u r .

W e  su b m it th e n , th a t d a n g e ro u s  o ffe n d e r  leg is la tio n , w h ich  
p iv o ts  o n  p re d ic tio n s  o f  fu tu re  v io le n c e  is s im p ly  n o t v iab le . It 
r e q u ire s  th a t c o u r ts  a n d  e x p e r t  w itn e s se s  p re te n d  to  a b ili tie s  
w h ic h  th e y  p la in ly  d o  n o t p o sse ss .

Alternative approaches
A lte rn a tiv e  a p p ro a c h e s  to  th e  d isp o s itio n  o f  v io le n t o ffen d e rs  
th e re fo re  d e m a n d  se r io u s  c o n s id e ra tio n . O n e  w o rth y  a lte rn a 
tiv e  is  th e  ‘ju s t  d e s e r ts ’ m o d e l, a s  a r tic u la te d  b y  P o ta s .11 U n d e r  
th is  sy s te m , s e n te n c e s  a re  d e te rm in a te , a n d  b a s e d  so le ly  o n  
in fo rm a t io n  r e la t in g  to  p a s t  e v e n ts :  th e  h e in o u s n e s s  o f  th e  
in s ta n t o ffen ce ; a n y  m itig a tin g  fa c to rs  o p e ra tiv e  a t  th e  tim e ; 
a n d  th e  p e r p e t r a to r ’s p r io r  c r im in a l  re c o rd .  I t  r e q u ir e s  th e  
c o u r t  to  m a k e  d iff ic u lt  v a lu e  ju d g m e n ts , b u t  d o e s  n o t d e m a n d  
th a t  a n y o n e  g iv e  a n s w e rs  to  u n a n s w e ra b le  e m p ir ic a l  q u e s 
tio n s . I t  w o u ld , th e re fo re ,  p ro v id e  fo r  m o re  ra tio n a l, h o n e s t 
a n d  c o n s is te n t d isp o s itio n s  o f  v io le n t o ffe n d e rs , w ith o u t n e c 
e ssa r ily  b e in g  m o re  len ien t.

W e  su b m it th e n , th a t  ‘ju s t  d e s e r ts ’ sh o u ld  b e  th e  b as ic  p r in 
c ip le  in fo rm in g  th e  d isp o s itio n  o f  v io le n t o ffen d e rs . P re d ic tiv e  
c o n s id e ra tio n s  s h o u ld  b e  l im ite d  to  a  v e ry  m in o r  ro le , i f  any, 
in  d e te rm in in g  w h e n  se r io u s  o ffe n d e rs  a re  re le a sed . O n e  s c e 
n a r io  in  w h ic h  p re d ic tio n  m ig h t  b e  re le v a n t, is  w h e re  th e  p r is 
o n e r  v o ic e s  th e  p re d ic tio n  th a t  h e /sh e  w ill c o m m it fu r th e r v io 
le n t  a c ts .  O n  p u r e ly  c o m m o n s e n s e  g ro u n d s  i t  w o u ld  se e m  
a d v isa b le  to  ta k e  h is /h e r  w o rd  fo r  it, a n d  e x te n d  the  p e r io d  o f  
d e te n tio n . A  s e c o n d  r e le v a n t  s c e n a r io  is  w h e re  a  p re v io u s ly  
v io le n t o f fe n d e r  d e v e lo p s  so m e  m e n ta l o r  p h y s ic a l d isab ility  
w h ile  in  cu s to d y , w h ic h  su b s ta n tia lly  re d u c e s  h is /h e r  ca p a c ity  
fo r  fu r th e r  v io le n t  o ffen ce s . T h is  m ig h t  c o n c e iv a b ly  c o n s titu te  
g ro u n d s  fo r  a n  e a r lie r  re le a se  th a n  w a s  o r ig in a lly  o rd e red .

D e sp ite  th e  fa c t th a t  Q u e e n s la n d ’s n e w  A c t is  p re m ise d  o n  
th e  p re d ic ta b ili ty  o f  v io le n c e , i t  is  im p e ra tiv e  th a t th e  ju d ic ia ry  
a n d  m e n ta l h e a lth  e x p e r ts  d o  th e ir  w o rk  in  a  m a n n e r  w h ic h  
h o n e s tly  a n d  re sp o n s ib ly  re f le c ts  th e  se r io u s  l im ita tio n s  o f  o u r  
c u r re n t p re d ic tiv e  tech n o lo g y .

W e  c o n c u r  w ith  M e lto n  a n d  o th e r s ’ re c o m m e n d a tio n  th a t 
m e n ta l h e a lth  p ro fe s s io n a ls ’ te s tim o n y  s h o u ld  n e v e r  in c lu d e  
s ta te m e n ts  to  th e  e f fe c t th a t  th e  su b je c t is (o r  is  n o t) ‘d a n g e r
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o u s ’ o r  ‘lik e ly  to  d o  se r io u s  h a rm  to  o th e rs ’.12 A s  d e m o n s tra te d  
ab o v e , su ch  s ta te m e n ts  m u s t b e  re g a rd e d  a s  p u re  sp ecu la tio n . 
T h e y  d o  n o t  s tem  fro m  a n y  fu n d  o f  e x p e r t  k n o w le d g e  o r  sk ill 
o r  in te rp e rso n a l sen s itiv ity ; th e y  m e re ly  re f le c t  th e  ‘e x p e r t’s ’ 
ig n o ra n c e  o f  th e  re le v a n t sc ien tif ic  lite ra tu re .

T h e  a b o v e  c o m m e n ts  ap p ly , e v e n  in  re s p e c t  o f  o ffe n d e rs  
w h o  m a y  seem  so  fa r  b e y o n d  th e  p a le  th a t th e  e x a m in e r  fee ls  
no  se n se  o f  d o u b t a s  to  th e  p ro sp e c t o f  fu tu re  v io len ce . In  su ch  
c a se s , so m e  m en ta l h e a lth  p ro fe s s io n a ls  h a v e  b e e n  tem p te d  to  
m a k e  p ro n o u n c e m e n ts  a lo n g  th e  fo llo w in g  lines:

I am  w e ll a w a re  o f  th e  d iff ic u ltie s  o f  p re d ic tin g  fu tu re  v io 
le n t b e h a v io u rs , b u t  in  th is  m a n ’s c a se  I  b e lie v e  th a t  th e re  a re  
p a r tic u la r  c h a ra c te ris tic s  p re se n t w h ic h  e n a b le  m e  to  m a k e  an  
a c c u ra te  p re d ic tio n .

T h e  re a so n in g  b e h in d  su ch  s ta te m e n ts  is  u n so u n d : w e  h av e  
n o t  y e t d is c o v e re d  a n y  c h a ra c te r is tic s  w h ic h  m a rk  so m e o n e  
o u t a s  b e in g  an  e x c e p tio n  to  th e  g e n e ra l ru le  o f  u n p re d ic ta b ili
ty. W h e n  m e n ta l h e a lth  p ro fe s s io n a ls  m a k e  su c h  s ta te m e n ts  
th en , th ey  a re  e s se n tia lly  sp e a k in g  a s  la y  p e o p le  ra th e r  th a n  
ex p e rts . T h e  m o s t  th a t  a  m e n ta l h e a lth  p ro fe ss io n a l c a n  c u r
re n tly  d o , g iv en  th e  p re se n t b o u n d a r ie s  o f  o u r  ex p e rtise , is  to  
a s se ss  th e  su b je c t w ith  re sp e c t to  c h a ra c te r is tic s  k n o w n  to  b e  
a sso c ia te d  w ith  v io le n t b eh a v io u r , a n d  m a k e  s ta tem en ts  su ch  
as:

F a c to rs  A , B a n d  C  in c re a se  th e  r isk  o f  M r  . . . b e h a v in g  
v io len tly , w h e re a s  fa c to rs  X , Y  a n d  Z  d e c re a se  th e  risk .

M e n ta l h ea lth  p ro fe ss io n a ls  sh o u ld  n o t  a tte m p t, n o r sh o u ld  
th e  c r im in a l ju s t ic e  sy s te m  e n c o u ra g e  th e m , to  v io la te  th e se  
b o u n d a rie s .
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