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Man is the hunter; woman is his game; 
The sleek and shining creatures o f  the chase, 

We hunt them for the beauty o f their skins; 
They love us fo r it, and we ride them down.

Alfred Lord Tennyson: The Princess v, 1.147

T h e re  is n o th in g  n ew  in  s ta tin g  th a t th e  th e m e s  o f  d o m in a n c e  a n d  su b m is
sio n  in  h e te ro sex u a l re la tio n sh ip s  a re  co n s ta n tly  re in fo rc e d  in  lite ra tu re , 
film  a n d  te lev is io n . F ro m  p o p u la r  ro m a n c e  n o v e ls  to  ‘m e n s ’ m ag az in es , 
th e re  a re  tw o  m a in  a s s u m p tio n s  w h ic h  c irc u m sc r ib e  w h a t is  g e n e ra lly  
p e r c e iv e d  a s  ‘n o r m a l ’ s e x u a l b e h a v io u r . T h e  f i r s t  is  th a t  s e x u a li ty  is  
so m e h o w  c e n tre d  o n  th e  a c t  o f  p e n e tra tio n . T h e  s e c o n d  is  th a t w o m en  
en jo y  b e in g  ‘c o e rc e d ’ o r  p e rsu a d e d  to  e n g a g e  in  s e x u a l in te rc o u rse . T h e re  
is  a  g e n e ra l b e l ie f  th a t th e  a r t  o f  se d u c tio n  a llo w s  fo r  a n y  re se rv a tio n s  o n  
th e  p a r t  o f  th e  w o m an  to  b e  r ig h tfu lly  o v e rc o m e  b y  th e  p e rs is te n c e  o f  th e  
m an .

T h e se  co n c e p tio n s  o f  sex u a lity  h a v e  sh a p e d  th e  c o n te x t o f  h o w  ra p e  
h a s  b e e n  d e f in e d  b y  th e  c r im in a l law . T h e  tra d itio n a l m a sc u lin e  co n cern  
in  d e f in in g  ra p e  h as  b ee n  th a t th e  a c t  o f  sex u a l p e n e tra tio n  ca n  b e  seen  as  
e i th e r  p h y s ic a l ly  p le a s u r a b le  a n d  la w f u l  o r  u n w a n te d  a n d  u n la w f u l  
d ep e n d in g  o n  th e  w h im  o f  th e  w o m a n  in v o lv ed .

In  A u s tra lia , th e  c r im e  o f  ra p e  (o r  se x u a l a s s a u lt  in  c e r ta in  ju r is d ic 
tio n s) is  g e n e ra lly  d e f in e d  as  so m e  fo rm  o f  se x u a l p e n e tra tio n , b e  i t  v ag i
n a l, o ra l o r  an a l, w ith o u t th e  v ic t im ’s c o n se n t. T h is  e m p h a s is  o n  w h e th e r 
o r  n o t th e  v ic t im  c o n s e n te d  to  s e x u a l  p e n e tr a t io n  h a s  r e f le c te d  m a le  
a s su m p tio n s  a b o u t w o m e n ’s sex u a lity  ra th e r  th a n  w o m e n ’s o w n  ex p e ri
en ce . W o m en  co n tin u e  n o t to  re p o rt  ra p e  p a r tly  b e c a u se  o f  th e  ju s tif ia b le  
fe a r  th a t th e  leg a l sy s tem  w ill n o t v ie w  th e  s itu a tio n  fro m  th e ir p o in t o f  
view .

C h an g in g  th e  law  o f  ra p e  to  ta k e  in to  a c c o u n t w o m e n ’s p e rcep tio n s  o f  
sex u a l v io la tio n  n e c e ss ita te s  c h a lle n g in g  th e  tw o  a ssu m p tio n s  o f  ‘n o rm a l’ 
h e te ro se x u a l in te rc o u rse . T h is  is  o f  c o u rs e  n o t  a n  e a s y  ta sk , b u t  re c e n t 
ch a n g e s  to  th e  V ic to rian  Crimes Act 1958  p ro v id e  a  v e h ic le  fo r  a d d re ss 
in g  th e  p ro b le m a tic  n a tu re  o f  c u rre n t co n c e p tio n s  o f  co n se n t.

T h is  a r tic le  w ill e x p lo re  h o w  s .3 7 (a )  o f  th e  V ic to ria n  Crimes Act has  
a lte re d  th e  p re su m p tio n  o f  c o n se n t in  ra p e  tr ia ls  a n d  h o w  i t  h as  p a v e d  th e  
w a y  fo r  a  n e w  u n d e r s ta n d in g  o f  s e x u a li ty  b a s e d  o n  a  c o m m u n ic a tiv e  
ra th e r  th an  a  p e n e tra tiv e /c o e rc iv e  m o d e l.

The penetrative/coercive view of sexuality
V a rio u s  a u th o r s  in  r e c e n t  y e a rs  h a v e  e x p lo r e d  th e  n o t io n  th a t  so c ia l  
b e lie fs  a n d  a ttitu d e s  a re  c ru c ia l in  d e te rm in in g  w h e th e r  a n  a c t sh o u ld  o r  
sh o u ld  n o t  b e  la b e lle d  ra p e . B e fo re  e x a m in in g  h o w  ju d g e s  a n d  ac ad em ics  
h a v e  d e f in e d  ra p e , it  is  n e c e ssa ry  to  lo o k  m o re  c lo se ly  a t  th e  assu m p tio n s  
w h ich  u n d e rlie  h o w  sex u a lity  is  v ie w e d  in  o u r  so c ie ty .

S m a rt e m p h a s ise s  th e  im p o rta n c e  o f  th e  c o n c e p t o f  p h a llo ce n tr ism  in  
d e f in in g  sex u a lity . S h e  w rite s  th a t sex u a lity  ‘is  c o m p re h e n d e d  as  th e  p lea -
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su re  o f  th e  P h a llu s , a n d  b y  e x te n s io n  th e  p le a su re s  o f  p e n e tra 
tio n  a n d  in te rc o u rse  —  f o r  m e n ’.1 T h e  co m p le x itie s  o f  fe m a le  
s e x u a lity  a re  s im p ly  ig n o re d  in  fa v o u r  o f  a n  a s su m p tio n  th a t 
fe m a le  p le a s u re  s im p ly  c o in c id e s  w ith  se x u a l p en e tra tio n .

T h is  a s su m p tio n  c a n  b e  fo u n d  in  th e  g e n e ra l b e l ie f  th a t ra p e  
m u s t b e  p le a su ra b le  fo r  th e  w o m a n  b e c a u s e  i t  in v o lv e s  p e n e 
tra t io n . G a g e r  a n d  S c h u r r  w r i te  th a t  ‘ [p ] ro b a b ly  th e  s in g le  
m o s t  u s e d  c ry  o f  ra p is t  to  v ic tim  is  “ Y o u  b i t c h . . .  s l u t . . .  y o u  
k n o w  y o u  w a n t i t  Y ou  a l l  w a n t  it”  a n d  a f te rw a rd , ‘th e re  n ow , 
y o u  re a l ly  e n jo y e d  it, d id n ’t  y o u ? ’2

O th e r  a u th o rs  h a v e  e x a m in e d  th e  l in k  b e tw e e n  c u ltu ra l v a l
u e s  c e l e b r a t i n g  m a le  a g g r e s s i o n  a n d  r a p e .  B r o w n m i l le r  
d e s c r ib e s  ra p e  a s  a  s tru c tu re d  m e c h a n ism  o f  m a le  so c ia l c o n 
tro l o v e r  w o m e n  w h ic h  k e e p s  th e  la t te r  in  a  c o n s ta n t  s ta te  o f  
fe a r  a n d  in tim id a tio n . S h e  a rg u e s  th a t  ‘th e  id e o lo g y  o f  ra p e  is  
fu e lle d  b y  c u ltu ra l  v a lu e s  th a t  a re  p e rp e tu a te d  a t  e v e ry  lev e l o f  
o u r  s o c ie ty ’ a n d  c o n d e n s e d  in  th e  te rm  ‘m a c h is m o ’ o r  ‘th e  
th e o ry  o f  a g g re s s iv e  m a le  d o m in a tio n  o v e r  w o m e n  a s  a  n a tu r 
a l  r ig h t ’.3

M o re  re c e n tly ,  M a c K in n o n  h a s  c h a lle n g e d  th e  v ie w  th a t  
ra p e  is  a  c r im e  a b o u t  v io le n c e , n o t  a b o u t  sex . S h e  a rg u e s  th a t 
se x u a l in te rc o u rse  m u s t  b e  se e n  a s  a  so c ia l  c o n s tru c t  a n d  o u r  
so c ie ty  h a s  c o n s tru c te d  a  se x u a lity  w h ic h  c a n  b e  a n d  is  o fte n  
l in k e d  to  v io le n c e . F ro m  M a c K in n o n ’s  p e r s p e c tiv e ,  w o m e n  
a r e  s o c i a l l y  d e n ie d  th e  r i g h t  to  r e f u s e  s e x  a n d  th e r e f o r e  
a t te m p ts  to  d ra w  a  s h a r p  l in e  d e l in e a tin g  w h a t  is  r a p e  a n d  
w h a t i s  n o t  a r e  d o o m e d  to  fa ilu re .4

I t  c e r ta in ly  a p p e a rs  th a t ‘n o rm a l’ h e te ro se x u a l in te rc o u rse  
h a s  b e e n  c o n s t r u c te d  in  te r m s  o f  a  s u b m is s iv e ,  r e c e p t iv e  
w o m a n  a n d  a n  a c tiv e , a g g re s s iv e  m an . F ilm s , te le v is io n  a n d  
l i te ra tu re  re in fo rc e  th is  m o d e l b y  p o rtra y in g  w o m e n  a s  e n jo y 
in g  s e x  o n ly  a f te r  th e i r  s e x u a li ty  h a s  b e e n  a w a k e n e d  b y  a  
d e te rm in e d  lo v e r  w h o  o v e rc o m e s  th e ir  re s is tan c e .

Y et, a t  th e  s a m e  t im e , w o m e n  a re  v ie w e d  a s  a g e n ts  o f  p re 
c ip ita tio n ; th e ir  v e ry  a p p e a ra n c e  c a n  b e  p o rtra y e d  a s  a ro u s in g  
m e n ’s  se x u a l d e s ire . T h is  e x p la in s  w h y  in  ra p e  tr ia ls  th e re  is  
su c h  a n  e m p h a s is  o n  th e  v ic t im ’s  ac tio n s . T h e  R e a l  R a p e  L aw  
C o a litio n  w rite s  th a t:

. . .  a  women’s engagement in everyday social activities —  such as 
accepting a car ride, a  dinner invitation, making a  friendly response to 
a  conversation —  or the mere fact o f her physical appearance, is mis
read or intentionally rationalised on the part o f  the perpetrator as a 
sign o f consent to participate in anything and everything, including 
sexual intercourse.5

T h e  p e n e t r a t i v e / c o e r c iv e  m o d e l  o f  s e x u a l i t y  in  w h ic h  
w o m e n  s im p ly  in s p ire  a n d  r e a c t  to  s e x u a l d e s ire  ra th e r  th a n  
e x p e r ie n c e  i t ,  r e p r e s s e s  w o m e n ’s a b i l i ty  to  e x p lo r e  s e x u a l  
p le a s u re  a n d  u n d e rm in e s  w o m e n ’s  c re d ib ility  in  ra p e  tria ls .

The presumption of consent
A lth o u g h  te rm in o lo g y  m a y  d if fe r  b e tw e e n  A u s tra lia n  ju r is d ic 
tio n s , in  g e n e ra l, in  o rd e r  to  e s ta b lish  th e  c r im e  o f  ra p e , i t  is  
n e c e s s a r y  f o r  th e  p r o s e c u t io n  to  p r o v e  b e y o n d  r e a s o n a b le  
d o u b t th a t th e  v ic tim  d id  n o t  c o n se n t to  se x u a l p e n e tra tio n  b y  
th e  ac c u se d .

E n g l is h  c o u r ts  f i r s t  b e g a n  to  u s e  th e  c o n c e p t  o f  ‘la c k  o f  
c o n s e n t’ in  th e  m id - 19 th  c e n tu ry  in  o rd e r  to  in c lu d e  w ith in  th e  
d e f in it io n  o f  ra p e  th e  s itu a tio n  w h e re  th e  v ic tim  w a s  a s le e p  o r  
in e b ria te d  o r  w h e re  th e re  w a s  f ra u d  a s  to  th e  n a tu re  o f  th e  ac t.

O c c a s io n a lly , ju d g e s  h a v e  re m a rk e d  th a t i t  is  n o t  n e c e ssa ry  
fo r  th e  p ro se c u tio n  to  p ro v e  th a t  c o n se n t w a s  v itia te d  b y  fo rce ,

th e  f e a r  o f  fo rc e  o r  f ra u d  a n d  th a t  th e re  m a y  b e  o th e r  o c c a 
s io n s  w h e re  th e  v ic tim  d id  n o t  c o n s e n t.6 In  c e r ta in  ju r is d ic 
tio n s , p ro v is io n s  e x is t  w h ic h  s ta te  th a t  a  fa ilu re  to  o ffe r  p h y s i
ca l re s is ta n c e  to  a  se x u a l a s s a u lt  d o e s  n o t  o f  i t s e l f  co n s titu te  
c o n se n t.7

H o w e v e r, in  rea lity , th e  c o u r ts  o f te n  r e fe r  to  th e  a m o u n t o f  
‘re s is ta n c e ’ a  w o m a n  m u s t sh o w  in  o rd e r  to  p ro v e  th a t  sh e  d id  
n o t consen t.*  F is se  w rites:

. . .  although in theory D is not entitled to make any presumption of 
consent, the fact that P must prove non-consent as part o f his case 
means in practice that i f  V consciously submits with passive acquies
cence, subject only to a mental reservation, D should be acquitted 
unless V ’s acquiescence is explicable in the context as arising from 
fear o f the consequences o f resistance. V must make it clear to D, up 
to the moment o f  intercourse, that she does not consent, but in so 
doing she is not required to incur the risk of brutality.9

T h e  a s su m p tio n  th a t  w o m e n  e n jo y  a g g re s s iv e  in c o m m u 
n ic a tiv e  se x u a l p e n e tra tio n  h a s  th e re fo re  in f lu e n c e d  th e  w a y  in  
w h ic h  th e  c o u r ts  h a v e  trad itio n a lly  v ie w e d  ra p e . In  ju r is d ic 
tio n s  o u ts id e  V ic to ria , th e re  is  a n  o n u s  o n  th e  w o m a n  to  sh o w  
th a t  sh e  e f fe c tiv e ly  c o m m u n ic a te d  h e r  la c k  o f  c o n se n t to  th e  
ac cu sed .

B e f o r e  e x a m in in g  h o w  th e  in t r o d u c t io n  o f  s .3 7 ( a )  h a s  
c h a n g e d  th is  p re su m p tio n  o f  c o n se n t in  V ic to ria , i t  is  w o rth 
w h ile  e x p lo r in g  p re c is e ly  w h a t c o n d u c t h a s  b e e n  v ie w e d  b y  
th e  c o u r ts  a s  c o n s titu tin g  co n se n t.

Consent as physical inaction
In  Holman v R [1 9 7 0 ] W A R  2  a t  6  J a c k so n  C J  s ta te d  th a t c o n 
s e n t  ‘to  in te rc o u rs e  m a y  b e  h e s i ta n t ,  r e lu c ta n t ,  g ru d g in g  o r  
te a rfu l, b u t  i f  [the  w o m a n ] c o n sc io u s ly  p e rm its  i t . . .  i t  is  n o t 
r a p e ’ . W h i l e  th e  E n g l i s h  C o u r t  o f  A p p e a l  s t a t e d  in  R  v 
Olugboja [1981] 3 A ll  E R  4 4 3  a t  4 4 8  th a t  th e re  w a s  ce rta in ly  
a  d if fe re n c e  b e tw e e n  c o n s e n t  a n d  su b m iss io n , i t  a ls o  s ta te d  
th a t  c o n se n t ‘c o v e rs  a  w id e  ra n g e  o f  s ta te s  o f  m in d  in  th e  c o n 
te x t o f  in te rc o u rse  b e tw e e n  a  m a n  a n d  a  w o m a n , ra n g in g  from  
ac tu a l d e s ire  o n  th e  o n e  h a n d  to  re lu c ta n t a c q u ie sc e n c e  o n  th e  
o th e r ’.

E v e n  in  th e  c a s e  o f  R v Maes [1 9 7 5 ] V R  54 1  a t  5 4 8  w h e re  
N e lso n  J  ta lk ed  o f  c o n s e n t  a s  ‘a c tiv e  a c q u ie sc e n c e ’ ra th e r  th an  
su b m iss io n , h e  w e n t o n  to  sa y  th a t  a  w o m a n  m a y  c o n v e y  h e r  
c o n se n t to  a  m a n  ‘b y  th e  v e ry  fa c t th a t  s h e  re m a in s  p h y s ic a lly  
in a c tiv e ’.

T h u s , th e  ‘lie  b a c k  a n d  th in k  o f  E n g la n d ’ sy n d ro m e  seem s 
to  b e  a liv e  a n d  w e ll in  re la tio n  to  th e  w a y  in  w h ic h  c o n se n t is  
v iew e d  b y  th e  c o u r ts  a n d  le g a l a c a d e m ic s . A  w o m a n ’s  p h y s i
ca l in a c tiv ity  o r  p a s s iv e  a c q u ie sc e n c e  is  c o n s id e re d  e n o u g h  to  
s ig n a l co n se n t.

In  m o s t  j u r i s d ic t io n s  th e r e  a r e  n o w  p ro v is io n s  d e f in in g  
th o se  c irc u m sta n c e s  w h ic h  m a y  n e g a te  c o n se n t o r  w h ich  sh o w  
th a t  th e re  h a s  b e e n  n o  f re e  a g re e m e n t to  se x u a l p e n e tra tio n . 
T h e se  p ro v is io n s  m o s tly  fo llo w  a lo n g  th e  lin e s  o f  d ie  c o m m o n  
law  in  re la tio n  to  c o n se n t b e in g  n e g a te d  b y  fo rc e  o r  frau d .

H o w e v e r ,  b y  p ro v id in g  a  n e g a tiv e  d e f in i t io n  o f  c o n s e n t  
th e se  p ro v is io n s  d o  n o t  so lv e  th e  c o n s id e ra b le  co n fu s io n  a s  to  
w h a t is  a n d  w h a t  is  n o t  co n se n t. T h e  n o tio n  re m a in s  th a t ‘p a s 
s iv e  a c q u ie s c e n c e ’ o r  ‘p h y s ic a l  in a c t io n ’ u su a lly  e q u a l c o n 
sen t.

T h e  p re su m p tio n  o f  c o n s e n t  ru n n in g  th ro u g h  th e  c a se  law  
d e a lin g  w ith  ra p e  o b v io u s ly  n e e d s  to  b e  a lte re d . I t  is  n o w  n e c 
e s s a r y  to  tu r n  to  a n  e x p lo r a t io n  o f  r e c e n t  c h a n g e s  to  th e  
V i c t o r i a n  Crimes A ct  in  o r d e r  to  i d e n t i f y  h o w  t h e  
p e n e tra tiv e /c o e rc iv e  v ie w  o f  s e x u a lity  c a n  b e  c h a n g e d  to  tak e  
w o m e n ’s e x p e rie n c e  in to  ac c o u n t.
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Recent changes to the Victorian Crimes Act
A s  a  r e s u l t  o f  a  n u m b e r  o f  r e p o r t s  b y  th e  V ic to r ia n  L a w  
R e fo rm  C o m m is s io n  b e tw e e n  1 9 8 7  a n d  1 9 9 0 , th e  V ic to ria n  
Crimes Act w a s  a m e n d e d  m id w a y  th ro u g h  1991 a n d  a g a in  a t  
th e  b e g in n in g  o f  1992 .

T h e  Crimes (Sexual Offences) Act 1 9 9 1 , w h ic h  c a m e  in to  
fo rce  o n  5  A u g u s t  1991 , re p e a le d  a n d  re p la c e d  n e a rly  a ll th e  
e x is tin g  p ro v is io n s  re la tin g  to  se x u a l a ssa u lts . W ith  re g a rd  to  
th e  c r im e  o f  ra p e ,  th e  A c t  e x p a n d e d  th e  d e f in it io n  o f  sex u a l 
p e n e tra tio n  to  in c lu d e  p e n e tra tio n  o f  th e  a n u s  o r  v a g in a  b y  a n y  
p a r t  o f  th e  b o d y , th u s  e x te n d in g  th e  c r im e  to  a c ts  in v o lv in g  
d ig ita l p e n e tra tio n .

T h e  Crimes (Rape) Act 1991 , w h ic h  c a m e  in to  fo rc e  o n  1 
Ja n u a ry  1 9 9 2  a b o lis h e d  th e  c o m m o n  la w  o ffe n c e  o f  ra p e  as  
w e ll a s  th e  p re v io u s  s ta tu to ry  o ffe n c e  o f  ra p e  w ith  ag g ra v a tin g  
c irc u m sta n c e s . T h e  m a x im u m  p e n a lty  fo r  ra p e  w a s  in c re a sed  
to  25  y e a rs . T h is  A c t  a lso  re p e a le d  a n d  re d e fin e d  th e  p ro v i
s io n s  d e a lin g  w ith  ra p e  a n d  in d e c e n t a s sa u lt  w ith o u t lo s in g  th e  
m a in  a m e n d m e n ts  in s e r te d  b y  th e  Crimes (Sexual Offences) 
Act 1991 .

C o n se n t is  n o w  g iv e n  a  ‘n e g a tiv e ’ d e f in itio n  in  s .3 6  o f  th e  
Crimes Act. T h is  se c tio n  s ta te s  th a t  ‘a  se x u a l a c t  w ith  an o th e r 
p e rso n  ta k e s  p la c e  w ith o u t th a t p e r s o n ’s c o n se n t i f  sh e  o r  h e  
d o es  n o t  f re e ly  a g re e  to  i t ’. T h is  is  fo llo w e d  b y  a  se t  o f  c irc u m 
s tan ce s  in  w h ic h  a  p e rso n  is  ta k e n  n o t to  b e  free ly  a g re e in g  to 
a n  ac t.

T h e  re a l  c h a n g e  to  th e  law , h o w e v e r, o c c u rs  in  re la tio n  to  
j u r y  d i r e c t io n s  o n  c o n s e n t  a n d  in  p a r t i c u la r  s .3 7 ( a )  w h ic h  
s ta tes:

37. In a relevant case the judge must direct the jury that

(a) the fact that a person did not say or do anything to indicate free
agreement to a sexual act is normally enough to show that the act took
place without that person’s free agreement.

A c c o rd in g  to  th is  d ire c tio n , w h e re  a  w o m a n  ‘lie s  b a c k ’ a n d  
d o e s  n o th in g  to  in d ic a te  f r e e  a g r e e m e n t ,  th is  is  n o rm a l ly  
en o u g h  to  sh o w  th a t sh e  is  not co n se n tin g . P h y s ic a l in ac tiv ity  
o r  p a s s iv e  a c q u ie s c e n c e  n o w  m e a n s  n o n -c o n s e n t  ra th e r  th a n  
th e  o p p o s ite . T h e  u se  o f  th e  w o rd  ‘n o rm a lly ’ in  th is  se c tio n  
see m s to  im p ly  th a t th e  p re su m p tio n  o f  n o n -c o n se n t in  su ch  
c irc u m sta n c e s  m a y  b e  d isp la c e d  i f  e v id e n c e  ca n  b e  p ro d u c e d  
sh o w in g  th a t  fo r  so m e  re a so n  p h y s ic a l in a c tiv ity  o r  s ilen ce  d id  
a m o u n t to  co n se n t.

T h ro u g h  o n e  p ro v is io n , th e re fo re , th e  p re su m p tio n  o f  c o n 
se n t h as b e e n  tra n s fo rm e d  in to  a  p re su m p tio n  o f  n o n -c o n se n t

a n d  s o c ia l  a t t i tu d e s  a b o u t  d o m in a n c e  a n d  su b m is s io n  c h a l
len g ed .

T h e  V ic to rian  L a w  R e fo rm  C o m m iss io n  m a k e s  n o  se c re t o f  
its  d e s ire  to  u se  th e se  ju ry  d ire c tio n s  a s  a n  e d u c a tiv e  veh ic le :

Another benefit of expressing these directions in legislative form is 
that the community in general will be made aware of what type of evi- 
dence is, or is not, sufficient to prove lack of consent.10

T h e  C o m m is s io n  a ls o  s ta te s  th a t  ‘i t  is  n o t  a c c e p ta b le  fo r  
m e n  to  c lin g  to  o u td a te d  m y th s  a b o u t sed u c tio n , sex u a l c o n 
q u e s t  a n d  fe m a le  s e x u a l i ty ’.11 I t  is  s ig n if ic a n t  th a t  th is  ju ry  
d ire c tio n  is  m a n d a to ry ; a  ju d g e  must d ire c t  th e  ju ry  th a t th e  
a b se n c e  o f  a n y  in d ic a tio n  o f  fre e  a g re e m e n t n o rm a lly  m ean s  
th e  a b se n c e  o f  c o n se n t in  ‘a  re le v a n t c a s e ’. I t  is  to  b e  ex p e c ted  
th a t th is  d ire c tio n  w ill b e  u se d  o f te n , a s  c o n s e n t  is  b y  fa r  th e  
m o s t c o m m o n  d e fe n c e  ra is e d  in  ra p e  tr ia ls .12

T h e  V ic to ria n  B u re a u  o f  C r im e  S ta tis tic s  a n d  R e se a rc h  is  
c u r re n tly  d o c u m e n tin g  th e  u s e  a n d  e f f e c t  o f  ju ry  d ire c tio n s  
u n d e r  s .3 7 . I t  is  to o  e a r ly  to  say  a t  th is  s ta g e  w h e th e r  o r  n o t th e  
d irec tio n  u n d e r  s .3 7 (a ) w ill h a v e  an  e f fe c t o n  th e  w a y  in  w h ich  
ra p e  tria ls  a re  ru n . W h a t is  im p o rta n t, h o w e v e r, is  th a t th e  p ro 
v is io n  e x is ts  an d , i f  n o th in g  e lse , i t  w ill c a u s e  ju d g e s  a n d  ju r ie s  
to  re a sse ss  th e  fo rm e r n o tio n  o f  ‘p a s s iv e  a c q u ie sc e n c e ’ a s  ak in  
to  co n se n t.

The significance of s.37(a) in relation to social 
attitudes
T h e  im p o rta n c e  o f  s .3 7 (a )  in  re la tio n  to  so c ia l  a ttitu d e s  c o n 
c e rn in g  sex u a lity  is th a t th e  c o n c e p t o f  ‘fre e  a g re e m e n t’ n o w  
m e a n s  th a t  c o n s e n t  m u s t  b e  p o s i t iv e ly  c o m m u n ic a te d  e ith e r  
v e r b a l ly  o r  b y  u n e q u iv o c a l  n o n - v e r b a l  b e h a v io u r .  I t  is  n o  
lo n g e r  o p e n  fo r  a n  a c c u se d  to  c la im  th a t  h e  th o u g h t th e  v ic tim  
w as c o n se n tin g  s im p ly  b e c a u s e  sh e  d id  n o t re sis t.

T h is  a l te r a t io n  to  th e  p re s u m p tio n  o f  c o n s e n t  h a s  w id e r  
re p e rc u ss io n s  in  re la tio n  to  th e  p e n e tra tiv e /c o e rc iv e  m o d e l o f  
sex u a lity . T h e  n ec ess ity  fo r  c o n se n t ra th e r  th a n  n o n -c o n se n t to  
b e  c o m m u n ic a te d  o p e n s  th e  w a y  fo r  a n  a lte rn a tiv e  m o d e l o f  
sex u a lity  to  c o m e  to  th e  fo re .

A  ‘c o m m u n ic a t iv e ’ m o d e l  o f  s e x u a li ty  le a d s  to  w o m e n  
b e c o m in g  a g e n ts  o f  th e ir  o w n  s e x u a li ty  r a th e r  th a n  s im p ly  
c o n fo rm in g  to  a  m a le  v e rs io n  o f  sex u a l p lea su re . I t  e n a b le s  a  
w o m a n ’s l a c k  o f  c o n s e n t  to  a  m a n ’s  s e x u a l  a c t io n s  to  b e  
re sp ec ted .

P in e a u  a rg u e s  th a t  b o th  ‘sc ie n c e ’ a n d  w o m e n ’s  o w n  p e rc e p 
tio n s  c o n c u r  in  c o n c lu d in g  th a t  a g g re s s iv e  in c o m m u n ic a tiv e  
sex  is  n o t w h a t  w o m e n  w a n t. W h e re  su c h  sex  tak es  p la c e , th e  
ra tio n a l p re su m p tio n  is th a t  i t  w a s  n o t  c o n se n su a l.13

A  c o m m u n ic a t iv e  m o d e l  o f  s e x u a li ty  im p lie s  th a t  th e re  
m u s t b e  o n g o in g  p o s i t iv e  a n d  e n c o u ra g in g  re sp o n se s  b y  b o th  
p a rtie s . T h e  fo c u s  in  ra p e  tr ia ls  c a n  th e re fo re  c h a n g e  fro m  c o n 
s id e rin g  w h e th e r  o r  n o t  th e  v ic tim /su rv iv o r  re s is te d  o r  w h e th e r 
o r  n o t  sh e  w a s  in  a  fe a rfu l o r  in tim id a te d  s ta te  o f  m in d  c o n s id 
e r in g  w h a t a c tio n s  th e  a c c u s e d  to o k  to  e n su re  th a t th e re  w as  
fre e  a g re e m e n t to  se x u a l p en e tra tio n :

[The cross-examiner] could use a communicative model of sexuality 
to discover how much respect there had been for the dialectics of 
desire. Did he ask her what she liked? If she was using contraceptives? 
If he should? What tone of voice did he use? How did she answer? 
Did she make any demands? Did she ask for penetration? How was 
that desire conveyed? Did he ever let up the pressure long enough to 
see if  she was really interested? Did he ask her which position she pre
ferred?14
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A  c o m m u n ic a t iv e  m o d e l  o f  s e x u a l i t y  e m p h a s i s e s  th e  
im p o r ta n c e  o f  m u tu a lity  o f  d e s ire  a n d  is  fa r  b e t te r  su ite d  to  
w o m e n ’s  e x p e r i e n c e  o f  s e x u a l  p l e a s u r e  t h a n  t h e  
p e n e tra tiv e /c o e rc iv e  m o d e l. I t  a lso  p ro v id e s  a  fra m e w o rk  fo r 
th e  le g a l sy s te m  to  a p p re c ia te  th a t  ‘p a s s iv e  a c q u ie sc e n c e ’ a n d  
‘p h y s ic a l in a c t iv i ty ’ is  n o t  e n o u g h  to  e s ta b lish  c o n se n t to  se x 
u a l p e n e tra tio n .

Conclusion
S ally  B ro w n , th e  C h ie f  M a g is tra te  o f  V ic to ria , h a s  b e e n  q u o t
e d  a s  say in g : ‘L e g is la tio n  a lo n e  d o e s n ’t  c h a n g e  cu ltu re , b u t  it 
ca n  b e  a  p o w e rfu l to o l’.15 S ec tio n  3 7 (a ) is  a  ‘p o w e rfu l to o l’ in  
th a t i t  p ro v id e s  a n  o p p o rtu n ity  to  re a s se s s  th e  a s su m p tio n s  p e r 
ta in in g  to  ‘n o rm a l’ sex u a lity .

T h e  e d u c a tiv e  ro le  o f  ra p e  re fo rm  le g is la tio n  is  a lw a y s  s ig 
n if ic a n t in  th a t  i t  m e a n s  a n  im m e d ia te  c h a n g e  in  th e  b e h a v io u r  
o r  p ra c t ic e  o f  th o se  in v o lv e d  in  th e  le g a l sy s tem . T h e  in c lu s io n  
o f  s .3 7  in  th e  Crimes Act m e a n s  th a t  ju d g e s  h a v e  n o  c h o ic e  
e x c e p t  to  c o m p ly  w ith  th e  m a n d a to ry  re q u ire m e n t to  g iv e  ju ry  
d ire c tio n s  in  ‘a  re le v a n t  c a s e ’ w h e th e r  o r  n o t  th e re  is  in d iv id 
u a l a g re e m e n t w ith  th e  p o lic y  o b je c tiv e s  o f  th e  re fo rm .

C h a n g in g  th e  p r e s u m p t io n  o f  c o n s e n t  m e a n s  th a t  th e re  
m u s t a lso  b e  a n  im m e d ia te  c h a n g e  in  tria l p ra c tic e  a n d  p ro c e 
d u re . T h is  w ill h o p e fu lly  h a v e  a  f lo w -o n  e f fe c t in  th a t  o th e r  
p ro fe s s io n a ls , n o ta b ly  th e  p o lic e  a n d  h o sp ita l  p e rso n n e l w ill 
b e c o m e  a w a re  o f  th e  e f fe c t o f  s .3 7  in  c h a n g in g  th e  la w  a s  to  
c o n s e n t

O th e r  A u s tra lia n  ju r is d ic t io n s  m a y  b e n e f it  fro m  e x a m in in g  
th e  re fo rm s  to  th e  V ic to ria n  la w  o f  ra p e , b u t  i t  m u s t  b e  re m e m 
b e r e d  th a t  r a p e  la w s  e x is t  in  a  s o c ia l  c o n te x t  a n d  c a s e  la w  
in e v ita b ly  re f le c ts  c u l tu ra l  n o rm s  a n d  v a lu e s . S e c tio n  3 7 (a ) 
h a s  c h a n g e d  th e  p re su m p tio n  o f  c o n s e n t  in  th e  le g a l co n tex t. It 
n o w  re m a in s  to  b e  s e e n  w h e th e r  o r  n o t  it  c a n  a lso  in sp ire  a  
re a s se s sm e n t o f  so c ia l  a tt i tu d e s  to w a rd s  sex u a lity .
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