
B r i e f s

s a r y  im p l ic a t io n .  S ig n i f ic a n t ly ,  i t  w e n t  o n  to  s a y  th a t  th e  
w o rd s  ‘b y  n e c e s s a ry  im p l ic a t io n ’ p ro p o s e d  a  v ig o ro u s  te s t  
g o in g  fa r  b e y o n d  th e  p ro p o s itio n  th a t i t  w o u ld  b e  re a so n a b le  
o r  e v e n  c o n d u c iv e  o r  in c id e n ta l to  c h a rg e  fo r  th e  p ro v is io n  o f  
a  se rv ic e .

In  th e  c o u r ts  b e lo w  th e  C o u n c il su c c e ss fu lly  a rg u e d  th a t a  
d is tin c tio n  s h o u ld  b e  d ra w n  b e tw e e n  fu n c tio n s  su c h  a s  p la n 
n in g , w h ic h  a  c o u n c il  h a s  a  d u ty  to  p ro v id e , w ith  th o se  su ch  
a s  p ro v id in g  a  m u se u m , a  l ib ra ry  o r  a  p u b lic  p a rk , w h ic h  it  
h a s  p o w e r  to  p r o v id e .  A c c o r d in g  to  th i s  d i s t in c t io n ,  th e  
C o u n c i l  c o u ld  n o t  c h a r g e  f o r  th e  p r o v i s io n  o f  a  fu n c t io n  
w h ic h  i t  h a d  a  d u ty  to  p ro v id e , w h e re a s  it  c o u ld  c h a rg e  fo r  a  
fu n c tio n  w h ic h  i t  h a d  m e re ly  a  p o w e r  to  p ro v id e  a t  i ts  d isc re 
tio n . In  th e  c o u rse  o f  o v e r tu rn in g  th e  d e c is io n  o f  th e  C o u r t  o f  
A p p e a l, th is  d is tin c tio n  w a s  re je c te d  b y  th e  H o u se  o f  L o rd s . 
T h e  d e c is io n  a lso  m a k e s  i t  c le a r  th a t  i t  is  fo r  th e  p e rso n  o r  
b o d y  se e k in g  to  im p o se  th e  c h a rg e  to  sh o w  th a t  it  h a s  th e  r ig h t 
to  d o  so .

T h e  e f f e c t  o f  th e  d e c i s io n  in  McCarthy i s  t h a t  in  th e  
a b se n c e  o f  e x p re ss  s ta tu to ry  a u th o rity  o r  a u th o rity  w h ic h  a r is 
e s  b y  n e c e ssa ry  im p lic a tio n  fro m  th e  s ta tu te , a  c h a rg e  c a n n o t 
b e  im p o se d  in  re s p e c t  o f  b o th  a  s ta tu to ry  d u ty  o r  p o w er. T h e  
te s t  fo r  d ra w in g  su c h  a n  in fe re n c e  is  a  ‘r ig o u ro u s  te s t g o in g  
fa r  b e y o n d  th e  p ro p o s itio n  th a t  i t  w o u ld  b e  re a so n a b le  o r  ev en  
c o n d u c iv e  o r  in c id e n ta l  to  c h a rg e  fo r  th e  p ro v is io n  o f  a  se r
v ic e ’. M o re o v e r ,  a n y  m o n e y s  p a id  to  th e  g o v e r n m e n t  o r  a  
s ta tu to ry  a u th o rity  in  th e  a b se n c e  o f  s ta tu to ry  a u th o rity  w o u ld  
b e  re c o v e ra b le  a s  m o n e y s  h a d  a n d  re c e iv e d  to  its  u se .

Leo Tsaknis is a lawyer in the Attorney-General's Department 
in Canberra.
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POLICE SHOOTINGS

Charges laid
Victoria’s DPP has laid charges 
against 11 former and serving police 
officers over the shootings of Graeme 
Jensen and Gary Abdallah. JUDE 
McCULLOCH reports.

T h e  c h a rg in g  o f  e ig h t  s e rv in g  a n d  tw o  fo rm e r p o lic e  o ffi
c e rs  w ith  m u rd e r  a n d  o n e  o th e r  p o lic e  o ff ic e r  w ith  b e in g  a n  
a c c e sso ry  to  m u rd e r  h a s  c a u se d  a  sen sa tio n . T h e  c h a rg e s  a n d  
th e  p o lic e  o f f ic e r s ’ a p p e a ra n c e  in  th e  S u p re m e  C o u r t  m a d e  
f ro n t  p a g e  h e a d lin e s  in  V ic to r ia ’s  n e w sp a p e rs  th re e  d a y s  in  
s u c c e s s io n  f o l lo w in g  th e  i s s u in g  o f  a  m e d ia  r e l e a s e  b y  
B e r n a r d  B o n g i o m o ,  Q C ,  V i c t o r i a ’s D i r e c t o r  O f  P u b l i c  
P r o s e c u t io n s .  O n  th e  d a y  th e  o f f ic e r s  a p p e a r e d  in  c o u r t ,  
p a sse rs -b y  a t  th e  S u p re m e  C o u r t  w e re  in  d a n g e r  o f  b e in g  ru n  
d o w n  b y  h o r d e s  o f  c a m e r a  c r e w s  w h o  s ta m p e d e d  u p  a n d  
d o w n  th e  s tre e ts  b o rd e r in g  th e  c o u r t  try in g  to  a n tic ip a te  th e

a rr iv a l o f  th e  ch a rg e d  o ff ic e rs . W h e n  th e  c o u r t  d o o rs  o p en e d  
a t  1 0 .3 0  a .m ., m e m b e rs  o f  th e  le g a l p ro fe s s io n , fr ie n d s  a n d  
fa m ily  o f  th e  m e n  sh o t b y  p o lic e , p o lic e  o ff ic e rs , th e  m e d ia  
a n d  th e  p u b l ic  c o m p e te d  fo r  se a ts . D o z e n s  o f  p e o p le  w e re  
lo c k e d  o u t  a s  th e  p u b lic  g a lle ry  f i l le d  to  o v e rf lo w in g . A s  in  
th e  C h a m b e rla in  in q u e s t la c k  o f  s p a c e  m e a n t th a t th e  m e d ia  
sa t  in  th e  sea ts  u su a lly  re se rv e d  fo r  a  ju ry . Jo h n  W in n ek e , Q C , 
w h o  a c te d  fo r  L in d y  C h a m b e rla in , h a s  b e e n  re ta in e d  b y  th e  
C ro w n  to  p ro se c u te  th e  A b d a lla h  ca se . In  a  m a n n e r  s im ila r  to  
th e  L in d y  C h a m b e r la in  a n d  T im  A n d e rso n  c a se s , th e  p o lic e  
s h o o tin g s  a n d  th e  c h a rg in g  o f  th e  o f f ic e rs  h a v e  p ro v o k e d  a  
g r e a t  d e a l  o f  p u b l ic  d is c u s s io n  a n d  l ik e  th e  A n d e rs o n  a n d  
C h a m b e rla in  c a se s  th e  c h a rg in g  a n d  tr ia l o f  th e  o ff ice rs  w ill 
g o  d o w n  in  le g a l h is to ry . I t  is  lik e ly  th a t,  in  th e  w a k e  o f  th e  
tr ia l, b o o k s  w ill b e  p u b lish e d  a n d  film s  p ro d u c e d .

U n lik e  th e  C h a m b e r la in  a n d  A n d e rs o n  c a s e s ,  w h e re  th e  
m e d ia  h a d  a  f i e ld  d a y  s p e c u la t in g  a b o u t  th e  g u i l t  o f  th e  
a c c u s e d  b e f o r e  th e i r  t r ia l s ,  i t  h a s  b e e n  m a d e  c le a r  b y  th e  
D ire c to r  o f  P u b lic  P ro s e c u tio n s  th a t  a n y  b re a c h  o f  th e  sub 
judice ru le  th a t p ro h ib its  a n y  c o m m e n t o r  p u b lic a tio n  th a t has 
a  te n d e n c y  to  p re ju d ic e  th e  fa ir  tr ia l o f  th e  a c c u s e d  w ill b e  
p ro s e c u te d . T h e  m e d ia  re le a s e  th a t  a n n o u n c e d  th e  c h a rg e s  
a ls o  w a rn e d  m e d ia  o u tle ts  a b o u t  c o n te m p t p ro se c u tio n s  fo r  
a n y  b re a c h  o f  th e  ru le . A  fo llo w -u p  m e d ia  re le a se  a  few  d a y s  
la te r  d ire c te d  a ll m e d ia  o u tle ts  to  k e e p  c o p ie s  o f  a ll co v e rag e  
o f  th e  ch a rg e s  a n d  re la te d  m a tte rs . T h e  V ic to rian  D ire c to r o f  
P u b lic  P ro se c u tio n s  h a s  a  re p u ta tio n  fo r  b e in g  v ig ila n t in  re la 
tio n  to  sub judice a n d  c u rre n tly  h a s  f iv e  c o n te m p t p ro c eed in g s  
p e n d in g  in  re la tio n  to  b re a c h  o f  th e  sub judice t id e  in  o th e r 
m atte rs .

G ra e m e  J e n se n  w a s  sh o t a n d  k ille d  b y  th e  A rm e d  R o b b e ry  
S q u a d  a t  a  N a rre  W arren  sh o p p in g  c e n tre  o n  11 O c to b e r  1988. 
J e n s e n  h a d  tra v e lle d  to  th e  sh o p p in g  c e n tr e  to  b u y  a  sp a rk  
p lu g  fo r  a  la w n  m o w er. A t th e  sh o p p in g  c e n tre  e ig h t A rm e d  
R o b b e r y  S q u a d  m e m b e r s  c o n f r o n t e d  J e n s e n  w h o  th e y  
c la im e d  th e y  w a n te d  to  q u e s tio n  o v e r  a n  a rm e d  ro b b e ry  a n d  
m u rd e r . T h e  c o ro n e r  h e a rd  th a t tw o  m e m b e rs  o f  th e  A rm e d  
R o b b e ry  S q u a d  s h o t  a t  J e n se n  sev e n  tim e s  a n d  th a t h e  w a s  h it 
th re e  tim e s  a n d  d ie d  o f  a  b u lle t  w o u n d  to  th e  b a c k  o f  th e  h ead . 
T h e  A rm e d  R o b b e r y  S q u a d  m e m b e r s  c la im  to  h a v e  s h o t  
G ra e m e  J e n s e n  in  s e l f -d e fe n c e  a f te r  h e  p ro d u c e d  a  f ire a rm  
a n d  p o in te d  i t  a t  th em . A ll e ig h t  p o lic e  o ff ic e rs  a t  th e  sc e n e  o f  
th e  sh o o tin g  h a v e  b ee n  c h a rg e d  w ith  m u rd er. F iv e  o f  th e  o ffi
c e rs  h a v e  a lso  b e e n  c h a rg e d  w ith  im p e d in g  th e  in v estig a tio n  
in to  J e n s e n ’s  d ea th . In  a d d itio n , th e  H o m ic id e  S q u ad  d e tec tiv e  
w h o s e  r e s p o n s ib i l i ty  i t  w a s  to  in v e s t ig a te  th e  s h o o tin g  h as  
b e e n  c h a rg e d  w ith  b e in g  a n  a c c e s s o ry  a f te r  th e  fa c t  to  th e  
m u rd e r  fo r  a lle g e d ly  c o n d u c tin g  th e  in v e s tig a tio n  in  su c h  a  
w a y  a s  to  im p e d e  th e  p u n ish m e n t o f  th o se  re sp o n sib le .

T h ir te e n  h o u rs  a f te r  G ra e m e  J e n s e n ’s  fa ta l  sh o o tin g , tw o  
V ic to rian  p o lic e  o ff ic e rs  w e re  sh o t a n d  k il le d  a t  W a lsh  S tree t, 
S o u th  Y arra. F o u r  a s so c ia te s  o f  G ra e m e  Je n se n  w e re  e v e n tu 
a l ly  c h a r g e d  w i th  th e  m u r d e r s  b u t  f o u n d  n o t  g u i l ty  b y  a  
S u p re m e  C o u rt ju ry .

G a ry  A b d a lla h  w a s  sh o t a n d  fa ta lly  w o u n d e d  a t  h is  C arlto n  
f la t  b y  C ity  W e s t D e te c t iv e  C lif fo rd  L o c k w o o d  o n  9  A p ril 
1 9 8 9 .  A l s o  p r e s e n t  a t  t h e  s c e n e  o f  t h e  s h o o t i n g  w a s  
L o c k w o o d ’s p a r tn e r, D e rm o t A v o n . B o th  o ff ic e rs  h av e  b ee n  
c h a rg e d  w ith  m u rd e r . T h e  c o ro n e r  h e a rd  th a t  A b d a lla h  w a s  
sh o t a t  sev en  tim e s  a n d  h it  b y  u p  to  s ix  b u lle ts . P o lic e  c la im  to  
h a v e  sh o t A b d a lla h  a f te r  h e  a lle g e d ly  p ro d u c e d  a n  im ita tio n
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fire a rm . G a ry  A b d a lla h  su rv iv e d  in  a  c o m a  fo r  4 0  d a y s  b e fo re  
d y in g  o f  c o m p lic a t io n s  a r is in g  f ro m  a  b u l le t  w o u n d  to  th e  
b a c k  o f  th e  h ea d .

In  th e  c a se s  o f  b o th  G a ry  A b d a lla h  a n d  G ra e m e  Je n se n , th e  
c o r o n e r  h e a r d  t h a t  w i th in  2 4  h o u r s  o f  th e  s h o o t in g s  th e  
In te rn a l  In v e s tig a t io n  D e p a r tm e n t ( I ID )  o f  th e  p o lic e  fo rc e  
w ro te  re p o rts  th a t c o n c lu d e d  th a t th e  o ff ic e rs  w e re  ju s t if ie d  in  
th e ir  a c tio n s . T h e se  re p o rts  w e re  w ritte n  b e fo re  a n y  in v e s tig a 
t io n  o f  th e  s h o o tin g s .  T h e  I ID  r e p o r t  w r i t te n  a f te r  G ra e m e  
J e n s e n  w a s  k i l le d  re c o m m e n d e d  ‘th a t  a f te r  th e  in q u e s t  h a s  
b e e n  f in a lise d  c o n s id e ra tio n  b e  g iv e n  to  c o m m e n d in g  S e n io r  
C o n s ta b le s  S a u n d e r s  a n d  H i l l  [ th e  o f f i c e r s  w h o  f i r e d  a t  
Je n se n ] fo r  th e  p ro fe s s io n a l m a n n e r  in  w h ic h  th ey  p e rfo rm e d  
t h e i r  d u ty  in  t h i s  i n s t a n c e ’ . A f t e r  th e  s h o o t in g  o f  G a r y  
A b d a lla h , A s s is ta n t C o m m iss io n e r  F ra n k  G re e n  w a s  q u o te d  
in  n e w sp a p e rs  a s  s a y in g  h e  ‘w a s  sa tis f ied  th a t th e  tw o  d e te c 
t iv e s  h a d  a c te d  a p p ro p r ia te ly  in  th e  c i r c u m s ta n c e s ’. A t th e  
t im e  h e  m a d e  th i s  c o m m e n t ,  h e  w a s  u n a w a r e  t h a t  G a ry  
A b d a lla h  h a d  su s ta in e d  a  g u n s h o t  w o u n d  to  th e  b a c k  o f  th e  
h e a d  o r  th a t th e  g u n  h e  a lle g e d ly  p o in te d  a t  p o lic e  w a s  a n  im i
ta tio n . A fte r  th e  a n n o u n c e m e n t o f  th e  m u rd e r  ch a rg e s , L e a n n e  
A b d a l la h ,  G a ry  A b d a l la h ’s s is te r ,  c a l le d  o n  th e  A s s is ta n t  
C o m m iss io n e r  to  re s ig n .

E a c h  o f  th e  a c c u se d  p le a d e d  n o t  g u ilty  to  a ll th e  c h a rg es  
w h e n  th e y  a p p e a re d  a t  th e  S u p re m e  C o u r t a s  re q u ire d  o n  23 
Ju ly  1993  b e fo re  J u s tic e  H a m p e l. T h e ir  leg a l co u n se l, R o b e rt  
R ich te r , Q C , fo re sh a d o w e d  th a t  h e  w o u ld  b e  m a k in g  an  a p p li
c a tio n  fo r  a  s ta y  o f  p ro c e e d in g s  o n  th e  g ro u n d s  o f  a b u se  o f  
p r o c e s s .  M r  R ic h t e r  s a id  th e  a c c u s e d  w e re  n o t  g iv e n  th e  
o p p o r tu n ity  o f  th e  n o rm a l p ro c e d u re  o f  a p p e a r in g  b e fo re  a  
c o m m itta l  h e a r in g  in  a  M a g is t r a te s  C o u r t  to  e s ta b l is h  th e  
s tre n g th  o f  th e  e v id e n c e  a g a in s t  th e m . H o w e v e r , th e  ju d g e  
sa id  w h ile  i t  w a s  n o t  u su a l fo r  th e  a c c u se d  to  a p p e a r  d ire c tly  
b e fo re  th e  S u p re m e  C o u rt,  i t  w a s  n o t e x tra o rd in a ry . J u s tic e  
H a m p e l in d ic a te d  th a t  i t  w a s  u n lik e ly  th a t  a n y  a p p lic a tio n  
a lle g in g  a b u se  o f  p ro c e s s  c o u ld  b e  h e a rd  b e fo re  O c to b e r  o f  
th is  y e a r . E a c h  o f  th e  a c c u s e d  a p p l ie d  f o r  b a i l .  W h e n  a n  
a c c u s e d  is  c h a rg e d  w ith  m u rd e r , e x c e p tio n a l  c irc u m s ta n c e s  
m u s t  e x is t  in  o r d e r  fo r  b a i l  to  b e  g ra n te d . In  th is  c a s e  th e  
d e fe n c e  a rg u e d , a n d  th o  ju d g e  a g re e d , th a t th e re  w e re  e x c e p 
tio n a l c irc u m sta n c e s  a n d  th e  a c c u se d  w e re  g ra n te d  b a il. E ac h  
o f  th e  a c c u se d  c h a rg e d  w ith  m u rd e r  w a s  re q u ire d  to  e n te r  a  
$ 1 5 ,0 0 0  su re ty . T h e  o ff ic e r  c h a rg e d  w ith  b e in g  an  ac c e sso ry  
a f te r  th e  fa c t w a s  re q u ire d  to  e n te r  in to  a  $ 5 0 0 0  surety .

T h e  n in e  se rv in g  o ff ic e rs  c h a rg e d  h a v e  b e e n  su sp e n d e d  on  
fu ll p a y  a n d  th e  S ta te  G o v e rn m e n t a n d  p o lic e  h a v e  e n te re d  
in to  n e g o tia tio n s  o v e r  fu n d in g  fo r  th e  d e fe n c e  w h ich  it is  e s ti
m a te d  w ill c o s t  in  e x c e ss  o f  $1  m illio n .

T h e  Je n se n  a n d  A b d a lla h  fa m ilie s  a re  in v e s tig a tin g  tak in g  
c iv i l  a c t io n s  a g a in s t  p o l i c e  th a t  m a y  in c lu d e  th e  S ta te  o f  
V ic to ria  a s  e m p lo y e r  o f  th e  o ff ic e rs  in v o lv e d  in  th e  sh o o tin g s .

T h e  tim in g  o f  th e  c h a rg es  c a m e  a s  a  sh o ck . I t w as  e x p e c te d  
th a t  a n y  c h a r g e s  w o u ld  n o t  b e  la id  u n t i l  th e  c o r o n e r  h a d  
b ro u g h t d o w n  h is  fin d in g s  in  th e  se r ie s  o f  in q u e s ts  c o m m o n ly  
k n o w n  a s  th e  p o l ic e  s h o o tin g s  in q u e s ts . A f te r  a  n u m b e r  o f  
c o n tro v e rs ia l fa ta l p o lic e  sh o o tin g s , in c lu d in g  th e  sh o o tin g s  o f  
G a r y  A b d a l l a h  a n d  G r a e m e  J e n s e n ,  t h e  c o r o n e r ,  H a l  
H a lle n s te in , u n d e r to o k  in q u e s ts  in to  se v e n  fa ta l sh o o tin g s  b y  
th e  p o lic e  th a t  to o k  p la c e  b e tw e e n  1988  a n d  e a rly  1989 . T h e  
in q u e s ts  c o m m e n c e d  in  Ju ly  1989  a n d  w e re  e x p e c te d  to  la s t 
a b o u t e ig h t m o n th s . In  fa c t th e  c o ro n e r  d id  n o t f in ish  h e a rin g

e v id e n c e  u n til D e c e m b e r 1991. T h e  c o ro n e r  w a s  e x p e c te d  to  
h a n d  d o w n  h is  fin d in g s  in  Ju ly  1992  b u t th e  t im e  fo r  th e  f in d 
in g s  w a s  e x te n d e d  o n  a  n u m b e r  o f  o c c as io n s . T w o  d a y s  b e fo re  
th e  D P P ’s su rp rise  a n n o u n c e m e n t, i t  w a s  re p o rte d  in  th e  Age 
n e w sp a p e r  th a t th e  c o ro n e r  w o u ld  n o t h a n d  d o w n  h is  f in d in g s  
u n til D e c e m b e r o f  th is  year. A s  a  re s u lt  o f  th e  p e n d in g  m u rd e r  
tria ls  i t  is p o ss ib le  th a t th e  c o r o n e r ’s fin d in g s  w ill b e  fu r th e r 
d e la y e d  a s  th ey  c o u ld  im p ro p e rly  in f lu e n c e  th e  tr ia ls  o f  th e  
a c c u s e d  p o l ic e  w h ic h  a re  n o t  e x p e c te d  to  c o m m e n c e  u n til  
n e x t year.

O n e  in te re s tin g  a sp e c t o f  th e  c o m in g  tria ls  w ill b e  th e  o p e r
a tio n  o f  th e  n ew  V ic to rian  la w s  re la tin g  to  th e  g iv in g  o f  e v i
d e n c e  b y  a c c u se d  p e rso n s . A fte r  th e  a c q u itta l, in  M arch  1992, 
o f  fo u r  m en  c h a rg e d  w ith  th e  m u rd e r  o f  tw o  p o lic e  in  O c to b e r  
1 988 , th e re  w e re  c a lls  to  ab o lish  th e  a c c u s e d ’s r ig h t  to  g iv e  
u n sw o rn  ev id en c e . T h e  r ig h t  to  g iv e  u n sw o rn  e v id e n c e  g a v e  
th e  a c c u se d  th e  o p tio n  to  m a k e  a  s ta te m e n t n o t o n  o a th  th a t 
co u ld  n o t  b e  te s te d  b y  c ro ss -e x a m in a tio n . M a n y  m e m b e rs  o f  
th e  leg a l p ro fe ss io n , c iv il lib e rta r ia n s , co m m u n ity  leg a l c e n 
tre s  an d  so m e  ch u rc h  o rg a n isa tio n s  a rg u e d  a g a in s t th e  ch an g e , 
w h i le  th e  p o l ic e  s t r o n g ly  s u p p o r te d  th e  a b o l i t io n  o f  th e  
a c c u s e d ’s rig h t. T h e  K e n n e tt  G o v e rn m e n t, in  th e  f irs t  sess io n  
o f  P a r lia m e n t a f te r  it  w a s  e le c te d , ch a n g e d  th e  law  th a t g a v e  
p e r s o n s  th e  r ig h t  to  g iv e  u n s w o rn  e v id e n c e .  T h e  a c c u s e d  
p o l ic e  w il l  h a v e  to  g iv e  s w o rn  e v id e n c e  s u b je c t  to  c ro s s -  
e x a m in a tio n  o r  re m a in  s ile n t a t  th e ir  c o m in g  tria ls .

In  th e  m ean tim e , th e  fa m ilie s  o f  f iv e  o th e r  m e n  sh o t a n d  
k ille d  b y  th e  p o lic e  a w a it  th e  fin d in g s  o f  th e  co ro n er.

T h e  F le m in g to n /K e n s in g to n  C o m m u n ity  L e g a l C e n tre  a n d  
th e  fa m ilie s  o f  so m e  o f  th e  m e n  sh o t b y  p o lic e  h a v e  w ritten  a  
b o o k  ‘P o lic e  S h o o tin g s  in  V ic to ria  -  Y ou  D e se rv e  to  K n o w  
th e  T ru th ’. I t  c o s ts  $ 1 0  p lu s  $ 2  p o s ta g e  a n d  ca n  b e  o b ta in e d  
fro m  th e  leg a l c e n tre  b y  p h o n in g  03  3 7 6  4 3 5 5  o r  w ritin g  to  
P O  B o x  4 8 7 , F le m in g to n , V ic to ria , 3 0 3 1 .
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