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An emotional dependency which one person may have for another can 
create a vulnerability which has the potential to be abused. The emotional 
dependency can cloud the judgment of an individual when entering into 
transactions with the other party. Equitable principles concerning transac
tional fairness can provide protection to emotionally dependent parties 
but it is often difficult to assess the character and strength of the depen
dency and how greatly it may have influenced a particular transaction. 
Relationships differ in nature and force and a determination that one party 
is in an emotionally dependent position can lead to an unbalanced assess
ment of the relationship. Given the uncertainty involved in establishing 
such dependencies, it is difficult to justify intervention purely on emotion
al grounds without a judgmental and arbitrary decision resulting. It is the 
intention of this article to examine some of the recent developments con
cerning the ability to provide equitable protection to such relationships.

Equity will not simply protect unequal bargaining power within a 
transaction; additional features such as lack of consent or taking uncon- 
scientious advantage of a disability need to be established. Emotional 
dependency per se will not warrant equitable relief; it must be shown that 
the other party has unconscientiously exploited the dependency or alter
natively the dependency has exercised such a degree of influence over the 
person’s mind that they were unaware of their actions and as a result, 
consent was lacking.

The types of influence and disabilities which may warrant protection 
include such considerations as age, literacy, capacity to comprehend the 
language, business expertise and poverty. Emotional influences are rarely 
considered because of their highly subjective character and because of the 
need for equity to be selective in its interference in private, consensual 
transactions. The recent High Court decision of Louth v Diprose (1991) 
110 ALR 1 illustrates the preparedness of the court to accept that emo
tional dependency can create an influence or disability which should be 
protected. The difficulty is to establish where the boundary will be drawn 
and how the dependency can be proven. It is suggested that the unreport
ed case of Efstathia Tzefrios v Irene Polites (Full Court of the Supreme 
Court of Victoria, 11 March 1993) represents a  better approach to this 
area. This case approaches the issue of emotional influences in a more cau
tious fashion; it recognises that emotional burdens can be apparent but that, 
in isolation, they may be insufficient as a basis for equitable intervention.

Forms of equitable protection
There are three possible methods of protecting emotional dependency in 
equity: first, equity may impose a fiduciary relationship between the par
ties involved whereby the ‘controlling’ party becomes a fiduciary for the 
interests of the emotionally dependent party and is thereby subject to the 
onerous equitable obligations which require the fiduciary to act in the 
best interests of the party being represented. It is difficult to establish a 
fiduciary obligation unless it can be shown that the dominant party clear
ly undertook to represent the interests of the weaker party, the weaker 
party relied on this and was also in a vulnerable position which had the 
potential to be abused.

Second, equity may conclude that any advantage obtained from the
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dependency was a result of the exer
cise of undue influence by one party.
This will occur where the relationship 
creates a ‘presumption’ of influence 
or the influence is constructed within 
the particular circumstances and such 
influence is used to obtain an advan
tage. The focus of undue influence is 
on the nature of the consent given.
The whole purpose of the action is to 
establish that the party would not 
have consented to the transaction if 
the influence had not been exerted.

Finally, it may be possible to con
clude that the dependency created a 
‘special disability’ which was uncon- 
scientiously abused and it would be 
against the equitable principles of 
fairness and justice to allow a benefit 
to be retained from such an abuse.
The unconscientious conduct is the 
primary rationale underlying equi
table intervention in these situations.
To protect emotional dependency on 
this ground it must be shown that the 
dependency was a special disability 
and that the superior party exploited 
this dependency and unconscientiously obtained an advantage 
from the transaction. It was on this ground that the majority in 
Louth v Diprose concluded that the transaction should be set 
aside.

These possibilities indicate that equitable intervention is 
graded. To conclude that a party within a relationship who is 
the subject of an emotional dependency is a fiduciary for the 
other party is very severe. This results in onerous equitable 
duties being automatically imposed on that party. To establish 
a fiduciary obligation, a very clear emotional dependency 
would need to be established and this is difficult. If emotional 
dependency is to be given any protection, it is suggested that 
the better alternative is to consider each transaction individual
ly and to assess the character of the consent and the conduct of 
the parties in each situation. When considering each transac
tion, the level of protection given will depend on the extent to 
which the court is prepared to acknowledge emotional ties as a 
valid susceptibility.

The difficulty is that emotional dependency requires a 
greater personal analysis than other relationships which con
sider dominance purely in terms of knowledge or position; it is 
a more introspective concept which lacks consistency and 
coherency. How do we determine whether an individual is 
em otionally dependent or ‘in fa tu a ted ’ with another? 
Contextual issues such as social interaction between the par
ties, background, culture, and financial circumstances become 
directly relevant The court is required to make a determina
tion as to which party is emotionally superior and which party 
has control. This assumes an artificial equilibrium in relation
ships which often does not exist and can furthermore promote 
value judgments about character and motive. The court may 
disguise its approach to these issues by discussing sweeping 
and unstructured notions of unconscionability. If emotional 
dependency is to be recognised as a vulnerability which may 
need to be protected, then it needs to be carefully examined 
and considered in the context of the entire relationship.

Emotional dependency only warrants 
protection if it is genuinely exploited, 
and simply because a relationship is 
unbalanced does not necessarily mean 
that a party has been exploited. 
Caution is imperative in this slippery 
area otherwise protecting emotional 
dependence may become an ad hoc 
and arbitrary process.

Louth v Diprose
The facts of Louth v Diprose involved 
a consideration of the relationship 
between a practising solicitor, Mr 
Diprose, and Ms Louth who was a 
single parent with two children. At 
issue was the validity of a property 
transfer from Mr D iprose to Ms 
Louth.

Mr Diprose and Ms Louth met at a 
party in Launceston in 1981 and they 
developed a relationship which lasted 
for about seven years. In 1982 Ms 
Louth left Launceston for Adelaide so 
that she could obtain some support 
and financial assistance from her sis
ter. In 1983 Mr Diprose moved to 

Adelaide also. Ms Louth had already told Mr Diprose that she 
could not go out with him because she had met someone else. 
Mr Diprose moved to Adelaide despite this and did so because 
of Ms Louth. At first Mr Diprose made no contact with Ms 
Louth although he did send her some poems. Eventually Mr 
Diprose did make contact and they went to lunch. Ms Louth 
repeated that she was not interested in any committed relation
ship; however, they began to see each other occasionally. Ms 
Louth made it clear that she was not interested in a relationship 
but she was happy to remain friends.

Mr Diprose gave Ms Louth many gifts and would often pay 
bills. In 1985 Mr Diprose agreed to purchase for Ms Louth a 
property in Tranmere for $58,000, as a result of discussions 
between the two. Subsequently the relationship deteriorated 
and Mr Diprose brought an action against Ms Louth claiming 
that she had unconscientiously taken advantage of his emotion
al dependency by procuring him to provide money so that she 
would be able to purchase a property. It was alleged that Ms 
Louth had manipulated the infatuation of Mr Diprose, so that 
he would give money, by manufacturing an atmosphere of cri
sis concerning the need for the property and making certain 
suicide threats. Ms Louth denied these allegations but her evi
dence was not accepted by the trial judge, King CJ.

King CJ concluded that Mr Diprose made the gift because 
he was emotionally dependent on Ms Louth and this gave her a 
position of great influence on his actions and decisions. King 
CJ ordered Ms Louth to transfer the house to Mr Diprose. 
These orders were upheld by a majority in the Full Court of 
the Supreme Court of South Australia.

On appeal to the High Court, the majority also upheld the 
order and concluded that Ms Louth had acted unconscientious
ly by taking advantage of the emotional dependency of the 
respondent in order to obtain a benefit.

Mason CJ concluded that by dishonestly manufacturing an 
atmosphere of crisis with respect to the house, Ms Louth had

VOL. 18, NO 5, OCTOBER 1993 209



E Q U I T Y  & I

played on Mr Diprose’s susceptibility and that her conduct in 
so doing was unconscionable because it was calculated to 
induce. In this respect Mason CJ agreed with the original find
ings of the lower court

Brennan J found that the relationship could raise a pre
sumption of undue influence because it was of such a ‘person
al’ character that it could be distinguished from ‘the ordinary 
relationship of a man courting a woman’ (p.7). He found there 
was such a level o f emotional dependence that a presumptive 
relationship of influence may have been raised on the facts. 
He also found that the conduct could amount to unconscien- 
tious conduct because Ms Louth exploited the infatuation and 
to manufacture an atmosphere of crisis in such a situation ‘was 
dishonest and smacked of fraud’ (p.9). Brennan J concluded:

to my mind th defendant’s unconscientious use o f her power over the 
plaintiff resulting from his infatuation, renders it unconscionable for 
her to retain the benefit o f such a large gift out o f the p lain tiffs limit
ed resources’.[p.9]

Deane J agreed and concluded that Ms Louth was guilty of 
unconscionable conduct He concluded that the:

adverse circumstances which may constitute a special disability for 
the purposes o f the principle relating to relief against unconscionable 
dealing may take a  wide variety o f  forms and are not susceptible of 
being comprehensively catalogued’, [p. 13]

Deane J felt that abuse of emotional dependency was one 
form of relief which warranted equitable protection and that 
there was such a relationship of dependency on these findings.

Dawson, Gaudron and McHugh JJ in a jo in t judgm ent 
agreed with Deane J and concluded that there was an emotion
al dependency and its abuse was unconscionable in the cir
cumstances.

Toohey J was the only judge to dissent and his judgment 
reflects a closer consideration of the quality of the dependency 
and a more balanced assessment of the alleged abuse. In the 
first place Toohey J was prepared to consider whether enough 
consideration was given to Ms Louth’s evidence as opposed to 
that of Mr Diprose. Toohey J questioned King CJ on this point 
but he ultimately felt that it was not necessary to make con
trary findings of fact in order to reach a contrary conclusion.

Toohey J examined the loaded expressions used by the trial 
judge, King CJ, such as ‘unrequited love’, ‘pathetic devotion’, 
‘utter infatuation’ and ‘feeding the flames of the respondent’s 
passion’ and concluded that while they may be ‘colourful’ 
they display an ‘unbalanced’ picture of the relationship 
between Ms Louth and Mr Diprose. Toohey J felt that the rela
tionship while ‘unusual’ was not necessarily so obsessive that 
it created an atmosphere of complete emotional dependence. 
Further, Toohey J disagreed with the finding of fact and felt 
that the evidence did not support a conclusion that Ms Louth 
had ‘manufactured an atmosphere of crisis’ with respect to the 
property.

In considering the role of equity, Toohey J felt that equity 
should not be armed with the power ‘to set aside baigains sim
ply because, in the eyes of the judges they appear to be unfair, 
harsh or unconscionable’ (p.27). In conclusion, Toohey J felt 
that there was no special situation of disadvantage which 
could have been established from the relationship. He felt that 
it was more a situation of Mr Diprose acting improvidently 
himself without any assistance from Ms Louth. The relation
ship offered Mr Diprose very little but it was one in which he, 
through his own determination:

was content to persist and which the appellant in no way misrepre-
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sented or disguised. The respondent was well aware o f all the circum
stances and of his actions and their consequences, [pp.27-28]

The decision of the majority reveals the potential for equity 
to provide protection against the abuse or influence which 
emotional dependency may engender both as a presumptive 
relationship of influence founding an action in undue influ
ence and as a special disability, the abuse of which will found 
an action in unconsciendous dealing. Despite the development 
of equity there are difficulties in accepting the majority deter
mination.

The emphasis of the majority appears to be on an assumed 
abuse on die part of Ms Louth rather than on any detailed 
assessment of whether a dependency existed in the first place. 
It is inferred by the majority that the respondent was depen
dent because of his infatuation which was shown through his 
following her to Adelaide and keeping in contact with her. 
This does not necessarily create a dependency particularly in 
circum stances where Ms Louth constantly inform ed Mr 
Diprose that she was not interested in a committed relation
ship. Further, Ms Louth did not necessarily exploit Mr 
Diprose by discussing her financial circumstances with him 
and it is very difficult to construct a fraudulent scheme out of 
a friendship which had existed for over seven years.

Toohey J, on the other hand, does consider the circum
stances and characteristics of the alleged dependency. For 
Toohey J, equity should not protect against a self-induced 
dependency where the party understands and accepts the terms 
of the relationship. The relationship was one which Mr 
Diprose accepted and he must have felt that it offered some
thing to him and therefore he assumed responsibility. On this 
basis, Toohey J felt that equity should not provide unnecessary 
protection.

The m ajority was not prepared to conclude that a full 
acceptance and preparedness on the part o f Mr Diprose to 
enter into the relationship in any way mitigated against the 
need for equitable protection. Further, the majority were not 
prepared to consider that the behaviour of Ms Louth reflected 
the character of the relationship; they seemed to ignore the 
fact that Mr Diprose assumed certain responsibilities within 
that relationship of his own accord. The fact that Ms Louth 
may have told Mr Diprose of her financial difficulties does not 
mean she exploited him and acted unconscientiously in 
obtaining the property.

While it is important to recognise that emotional dependen
cy can create susceptibility, it is submitted that the majority 
has taken this measure of protection too far; there was no issue 
of any inter-marital pressure, or any dependencies induced by 
cultural or economic constraints on the respondent. The 
dependency, if any, was com pletely created by the self- 
induced infatuation of the respondent

A major issue concerns the role equity plays in protecting 
individuals against the consequences of their own decisions. If 
the will of an individual has been overwhelmed or the individ
ual has a disability which has been abused, then equitable pro
tection may be given. However, can we truly say that a relation
ship of influence or a special disability exists if it is created ex 
accepted freely and sustained by both parties involved? Surely 
equity should only protect individuals against vulnerabilities 
which are unavoidable or are forcibly created. To allow equity 
to protect against idiosyncratic vulnerabilities which are openly 
accepted takes equity too far. To allow equity to set aside the 
transaction in Louth v Diprose comes dangerously close to per-
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m in in g  M r  D ip ro se  to  c h a n g e  h is  m in d  ex post facto w h e n  th e  
re la tio n sh ip  d id  n o t  w ork  o u t a s  h e  h a d  h o p ed .

T h e  m a jo rity  ju d g m e n t  a lso  d isp la y s  a n  u n d e r ly in g  d is c r im 
in a tio n  in  a  n u m b e r  o f  w a y s . In  th e  f ir s t  p la c e  i t  s e e m s  u n fa ir  
o f  K in g  C J  to  h a v e  g iv e n  su c h  a n  e m p h a s is  to  th e  e v id e n c e  o f  
M r  D ip ro se  w h e n  c le a r ly  a  d e ta ile d  e x a m in a tio n  o f  th e  s itu a 
tio n  o f  b o th  p a r tie s  is  n ec essa ry . W e  c a n n o t a s s u m e  a n  em o 
tio n a l d e p e n d e n c y  b e c a u s e  o n e  p a r ty  c la im s  i t  C o n s id e ra tio n  
m u s t  b e  g iv e n  to  b o th  p a r tie s  w ith in  th e  re la tio n sh ip  to  a s se ss  
th e  n a tu re  a n d  q u a lity  o f  th e  a l le g e d  d ep e n d e n c y .

S e c o n d , th e  c o u r t  e m p h a s is e d  th e  a l le g e d  e x p lo ita tio n  o f  th e  
em o tio n a l d e p e n d e n c y  w ith o u t  c o n s id e r in g  th e  f in a n c ia l in f lu 
e n c e  w h ic h  M r  D ip ro s e  h a d  a c tu a lly  e x e rc is e d  o v e r  M s  L o u th . 
T h is  ty p e  o f  in f lu e n c e  c a n  b e  q u ite  p e rs u a s iv e  a n d  M r  D ip ro se  
w a s  in  a  p o s it io n  w h e re  h e  c o u ld  u s e  h is  f in a n c e s  to  try  a n d  
o b ta in  th e  re la tio n sh ip  h e  d e s ire d , p a r tic u la r ly  a s  h e  k n e w  th a t 
M s  L o u th  w a s  in  f in a n c ia l  d ifficu lty .

F in a lly , th e  ju d g m e n t  d isp la y s  a n  u n d e r ly in g  d isc re p a n c y  in  
th e  w a y  i t  d e a ls  w ith  g e n d e r  is su e s . I t  is  a s su m e d  th a t  b e c a u se  
M r D ip ro se  w a s  a  m a le  so lic ito r  h e  w o u ld  n o t  h a v e  a c te d  in  
th e  m a n n e r  in  w h ic h  h e  d id  i f  h e  h a d  not b e e n  e m o tio n a lly  
d e p e n d e n t .  T h i s  i s  a l m o s t  a n  u n d e r l y i n g  p r e s u m p t i o n .  
U n fo rtu n a te ly , i t  is  n o t  a t  a l l  c le a r  th a t th is  p re su m p tio n  w o u ld  
w o rk  th e  o th e r  w a y . O n  th e  c o n t r a r y ,  M s  L o u th  is  a lm o s t  
a s su m e d  to  b e  o f  f ra u d u le n t in te n t b e c a u s e  s h e  d is c u s se d  h e r  
s i tu a t io n  w ith  M r  D ip ro s e .  U n d e r ly in g  th e  ju d g m e n t  is  th e  
fe e lin g  th a t  M s  L o u th  h a s  s e d u c e d  M r  D ip ro s e  in to  m a k in g  th e  
p u rc h a se  a n d  th is  fe e lin g  is  g iv e n  g re a te r  e m p h a s is  b y  th e  fa il
u re  to  g iv e  a d e q u a te  c o n s id e r a t io n  to  th e  e v id e n c e  o f  M s  
L o u th .

T h e  d if f ic u lty  w ith  th e  c a s e  is  th a t  e m o tio n a l d e p e n d e n c y  
c a n , i t  s e e m s , b e  p re s u m e d  i f  y o u  a r e  a  m a le  s o l ic i to r  a n d  
s h o u ld  k n o w  b e tte r . H o w e v e r , fo r  a  s in g le  fe m a le  w ith  c h i l 
d re n , th e  p re su m p tio n  a c tu a lly  w o rk s  th e  o th e r  w ay ; n o t  o n ly  
is  s h e  p re s u m e d  to  b e  e m o tio n a lly  b a la n c e d  a n d  u n a f fe c te d , 
s h e  is  a c tu a l ly  c o n s id e r e d  to  h a v e  a b u s e d  th e  o th e r  p a r ty  
because o f  th is  p re su m p tio n .

Emotional dependency post Louth v Diprose
F o llo w in g  th e  m a jo r ity  d e c is io n  in  Louth v Diprose i t  se e m s  
c le a r  th a t e m o tio n a l d e p e n d e n c y  is  a  v u ln e ra b ili ty  w h ic h  e q u i
ty  is  p re p a re d  to  p r o te c t  A t  th is  s ta g e  i t  d o e s  n o t  w a rra n t th e  
im p o s i t io n  o f  a  f i d u c i a r y  o b l ig a t io n  b u t  th i s  m a y  s im p ly  
d e p e n d  o n  th e  q u a l i t y  a n d  c h a r a c t e r  o f  t h e  d e p e n d e n c y .  
B re n n a n  J  w a s  p re p a re d  to  a c c e p t  th a t  su c h  d e p e n d e n c y  c o u ld  
a m o u n t to  a  p re s u m p tiv e  re la t io n s h ip  o f  in f lu e n c e  a n d  i t  w a s  
a lso  fo u n d  th a t  su c h  a  d e p e n d e n c y  c o u ld  fo rm  th e  b a s is  fo r  a  
‘s p e c ia l  d i s a b i l i t y ’ a s  d is c u s s e d  in  Commonwealth Bank v 
Amadio (1 9 8 3 )  151 C L R  4 4 7  a n d  fo rm  th e  b a s is  few a n  a c tio n  
in  u n c o n sc ie n tio u s  d e a lin g .

D e sp ite  th e  w ill in g n e s s  o f  e q u ity  to  p ro te c t  su c h  a  v u ln e ra 
b i l i t y ,  t h e  d i f f i c u l t i e s  in  i t s  c o n s t r u c t i o n  h a v e  n o t  b e e n  
re so lv e d . I t  is  u n c le a r  to  w h a t  e x te n t  e q u ity  w ill  a c t  p a te rn a lly  
to  p r o te c t  a  s e l f - in d u c e d  d e p e n d e n c y  in  i s o la t io n  o f  o th e r  
so c ia l, c u ltu ra l  o r  f in a n c ia l c o n s tra in ts  in d u c in g  su c h  a  d e p e n 
d en cy . I t  is  u n c le a r  w h e th e r  e q u ity  w ill a lw a y s  re g a rd  a  b e n e f i t  
o b ta in e d  fro m  su c h  a n  e m o tio n a lly  in d u c e d  p a r ty  a s  a n  u n c o n 
s c ie n t io u s  d e a l in g .  Louth v  Diprose i s  v a lu a b le  b e c a u s e  i t  
e x p a n d s  th e  p o te n tia l  s c o p e  o f  e q u ita b le  p ro te c tio n  a n d  c o n s id 
e rs  a  w id e r  ra n g e  o f  v u ln e ra b ilitie s ; b e y o n d  th is  i t  te lls  u s  li tt le  
a b o u t  th e  so r t  o f  em o tio n a lly  d e p e n d e n t s i tu a tio n s  w h ic h  e q u i
ty  s h o u ld  b e  p ro te c tin g .

A cautious approach
O n  th e  o th e r  h a n d , c a s e s  s u c h  a s  Efstathia Tzefrios v  Irene 
Polites d isp la y  a  m o re  re a lis t ic  a p p ro a c h  to  th e  co n s id e ra tio n  
o f  em o tio n a l d e p e n d e n c y  a n d  th e  is su e  o f  u n c o n sc ie n tio u s  c o n 
d u c t  T h e  fa c ts  o f  th e  c a s e  in v o lv e d  tw o  s is te rs  w h o  e n te re d  
in to  a  lo a n  tra n sa c tio n . O n e  s is te r , M s  T z e f r io s ,  h a d  e n te re d  
in to  th e  tra n sa c tio n  b e c a u se  s h e  h a d  b e e n  re q u e s te d  to  d o  so  b y  
h e r  s is te r, M s  P o li te s , a n d  a lso  b e c a u s e  s h e  b e lie v e d  th a t  M s 
P o li te s ’ b u s in e ss  w a s  th r iv in g  a n d  th a t  sh e  w o u ld  h a v e  n o  n e e d  
to  f in a n c e  th e  lo a n . In  try in g  to  h a v e  th e  lo a n  a g re e m e n t se t 
a s id e , M s  T z e fr io s  a lle g e d  th a t  u n c o n sc ie n tio u s  a d v a n ta g e  w a s  
ta k e n  o f  th e  b lo o d  re la t io n s h ip  a n d  th e  s tro n g  e m o tio n a l tie s  
w h ic h  th a t re la tio n sh ip  p ro d u c e d .

N a th a n  J  fo u n d  th a t  M s  P o li te s  w a s  ‘a lm o s t sh a m e le ss  in  
c a ll in g  o n  th e  s ib lin g  re la tio n sh ip  to  in d u c e  h a  s is te r  to  p le d g e  
h e r  p ro p e rty  fo r  h e r  o w n  a d v a n ta g e ’ (p .2 5 ). T o  th is  e x te n t h e  
r e c o g n is e d  th a t  e m o tio n a l  d e p e n d e n c y  c a n  b e  a  s ig n if ic a n t  
c o n s id e r a t i o n  w i th in  s u c h  a  t r a n s a c t io n  a n d  c a n  p r o d u c e  
in eq u a litie s .

N e v e rth e le s s , i t  w a s  c o n c lu d e d  b y  N a th a n  J  th a t  th e  em o 
tio n a l tie s  b e tw e e n  th e  s is te rs  w e re  o n ly  a  p a r t  o f  th e  o v e ra ll 
d is a b ility  u n d e r  w h ic h  th e  a p p e lla n t w a s  fo u n d  to  b e . T h e  se r i
o u s  m is ta k e s  c o n c e rn in g  h e r  s i s te r ’s  f in a n c ia l  p o s i t io n  w e re  
a ls o  h e ld  to  c o n s titu te  th e  d is a b ility  a n d  u ltim a te ly  th e  c o u r t  
u n a n im o u s ly  c o n c lu d e d  th a t  th e  t r a n s a c t io n ,  a s  f a r  a s  M s  
T z e fr io s  w a s  c o n c e rn e d , s h o u ld  b e  s e t  a s id e . T h e  e m o tio n a l 
tie s  th a t  th e  s ib lin g  re la tio n sh ip  p ro d u c e d  w e re  in su ffic ie n t by 
themselves to  e s ta b lish  a  d isa b ility  w a rra n tin g  th e  p ro te c tio n  o f  
eq u ity . T h e  c o u r t  w a s  c a re fu l  to  c o n s id e r  th e  c o n te x t  o f  th e  
r e la t io n s h ip ;  w h i le  th e  ‘c a l l  u p o n  a  b lo o d  r e la t io n s h ip  c a n  
im p o s e  a n  i r r e s i s t ib le  m o ra l  b u r d e n ’ (p .2 5 )  th e  c o u r t  a l s o  
fo u n d  th a t  th e  a p p e lla n t  w a s  n o t  c o m m e rc ia l ly  in n o c e n t a n d  
re a l is t ic a lly  s h e  w o u ld  n o t  h a v e  e n te re d  in to  th e  tra n sa c tio n  
ju s t  b e c a u se  h e r  s is te r  h a d  re q u e s te d  h e r  to  d o  so . E m o tio n a l 
d e p e n d e n c y  w a s  re c o g n ise d  b u t  n o t  a s su m e d  a n d  th e  o th e r  d is 
a b lin g  fa c to rs  c o m b in e d  to  p ro d u c e  a  sp e c ia l  d isa b ility  w h ic h  
w a s  e x p lo ite d  b y  M s  P o lite s  a n d  th e  o th e r  p a r tie s  to  th e  tra n s 
a c tio n .

T h e  Polites c a s e  s h o w s  a  m o re  c a u tio u s  d e v e lo p m e n t  o f  
em o tio n a l d e p e n d e n c y  a n d  a  g re a te r  a w a re n e s s  o f  th e  c o n te x t 
in  w h ic h  su c h  a  d e p e n d e n c y  s h o u ld  b e  a s se sse d . T h e  c a se  d is 
p la y s  a  m o re  a c c u ra te  a w a re n e ss  o f  th e  p o te n tia l  to  p re ju d g e  o r  
assume em o tio n a l d e p e n d e n c ie s  w ith in  p a r tic u la r  re la tio n sh ip s , 
a n d  to  th is  e x te n t  is  s im ila r  to  th e  a p p ro a c h  o f  T o o h e y  J  in  
Louth v Diprose.

Conclusion
I t  is  c le a r  th a t  a  b a la n c e  n e e d s  to  b e  d ra w n  w h e n  p ro te c tin g  
em o tio n a l d e p e n d e n c ie s . I t  i s  im p o r ta n t fo r  e q u ita b le  p rin c ip le s  
to  re c o g n ise  a n d  e x p a n d  th e  ty p e s  o f  in f lu e n c e s  a n d  d isab ilitie s  
w h ic h  in d iv id u a l p a r tie s  m a y  b e  su b je c t to . In  iso la tio n  fro m  
o th e r  in f lu e n c e s , c a u tio n  is  n e c e s sa ry  w h e n  m a k in g  a  d e te rm i
n a tio n  th a t  em o tio n a l d e p e n d e n c y  h a s  b e e n  e x p lo ite d  a n d  w a r
ra n ts  th e  tra n sa c tio n  b e in g  s e t  a s id e . Louth v  Diprose m a k e s  
to o  m a n y  a ssu m p tio n s  a b o u t  d e p e n d e n c y  a n d  e x p lo ita tio n  a n d  
la c k s  a  b a la n c e d  a n d  s tru c tu re d  a p p ro a c h  w h ic h  is  e s s e n tia l  
w h e n  p e rso n a l re la tio n sh ip s  a re  b e in g  c r itic a lly  e x p o se d . T h e  
c a u tio n  w h ic h  th e  Polites c a s e  e n d o rs e s  is  m o re  a p p ro p ria te . 
W ith o u t su c h  c a u tio n , e q u ita b le  in te rv e n tio n  m a y  d e g e n e ra te  
in to  u n b a la n c e d  p a te rn a lism  a n d  u n n e c e ssa r ily  in tru d e  in to  p r i
v a te  tran sa c tio n s .




