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Cross-cultural 
Communication In 
Legal Settings
edited by Anne Pauwels; Community 

Languages in the Professions Unit, 
Language and Society  C entre , 
National Languages and Literacy 

Institute of Australia and Faculty of 

Law Monash University; Melbourne, 

1992; 112 pp; $20.00.

This report aims to address the problems 
of communicating across cultures. It is a 
practical resource for lawyers with 
clients from non-English speaking back
grounds (NESB). Pitched at legal practi
tioners, it is part of an ongoing project 
which also involves the development of 
community language courses for a range 
of professionals. The report is the work 
of an interdisciplinary team with an 
impressive and useful range of back
grounds — academic specialists in com
munication and linguistics, a clinical 
legal educator, a language studies scholar 
who has worked as a translator and lec
tured in translation at university, an expe
rienced solicitor with a background in 
community legal centres and a degree in 
linguistics, and the distinguished special
ist in communication with Aboriginal 
people, Diana Eades.

The report introduces the issues, pre
sents a generally cogent and persuasive 
case for the importance of effective com
munication with NESB clients, and out
lines a range of basic strategies for use in 
relevant professional settings such as ini
tial and subsequent interviews, confer
ences with counsel, court appearances 
and letters. It has helpful lists of further 
readings in a number of areas. It contains 
good information about interpreting ser
vices.

The contributors are generally strong
ly in favour of using properly accredited 
interpreters and critical of untrained ‘lan
guage aides’. While one chapter illus
trates potential practical and ethical prob
lems if you do not use professionals, and 
suggests how to minimise the potential 
damage if you cannot, the chapter specif
ically on legal interpreting suffers from 
an uncritical and insufficiently practical 
endorsement of this principle. After all,

as the report acknowledges, the main 
inhibitor of using interpreters is cost. 
Particularly in the current economic cli
mate with high legal fees, you need more 
than assertions about the desirability of 
interpreters and the complexity of the 
interpretation process to get more 
lawyers to use them. Statements like 
‘you have as much right as your client to 
insist on working with professional inter
preters only’ (p.72) are not the best way. 
And the practical problems of using pro
fessional interpreters deserved space — 
like the difficulty in getting hold of inter
preters who can work effectively with 
dialect speakers, or finding women inter
preters for women clients from particular 
ethnic groups who are able to attend 
evening meetings (as is often needed at 
community legal centres).

There is the issue, too, of managing 
interpretation in the client’s best interests 
when he or she is functionally illiterate in 
both the first language and English. 
Strategies for dealing with this would 
have been helpful, as would strategies for 
dealing with NESB clients whose limited 
competence in English makes them 
reluctant to co-operate with the interpre
tation process in the courtroom setting, 
and risking antagonising the tribunal and 
contributing to the general hostility of 
some judicial officers to the use of inter
preters.

This report has some difficulty in 
finding its level. It seems best suited to 
the needs of trainee or junior lawyers, or 
those with little practical exposure to 
NESB clientele or to multicultural issues. 
This is emphasised by Susan Campbell’s 
chapter on ‘Communicating with Clients 
in Legal Settings’, which (like much of 
Chapter 7) seems general rather than 
crosscultural in focus; Campbell assumes 
almost no exposure to client servicing.

The report is also limited by its insis
tence that issues of language and culture 
— specifically legal culture — can be 
readily separated. The various contribu
tors, and particularly Chapter 2, frequent
ly revealed this as the profoundly prob
lematic presumption that current theoreti
cal work on language and culture suggest 
it is. On the other hand, Diana Eades’ 
section on com m unicating with 
Aboriginal clients was both technically 
informed and practical in approach, and 
would be useful to practitioners (and 
judicial officers) of a wide degree of

experience.
In short, this is a promising start to 

addressing the problems lawyers have in 
adequately serving the needs of NESB 
clients. It would make an excellent text 
for law students in communications skills 
and legal writing courses. Materials 
which effectively address the needs and 
experience of practising lawyers and 
judicial officers will hopefully follow 
from this work — particularly material 
designed for those who are neither ‘con
verted’ to the desirability of lawyer 
responsibility for effective crosscultural 
communication or client, witness and liti
gant communication generally, nor sensi
tised to multicultural issues.

PENNY PETHER
Penny Pether lectures in law at the
University of Wollongong.

The Modern 
Contract of 
Guarantee
by J. Phillips andJ. O ’Donovan; Low 
Book Company, Sydney; 1992;
$145, hardback.

The second edition o f ‘The Modem 
C ontract o f G uarantee’ by Dr John 
Phillips and Dr James O’Donovan, is a 
weighty tome — 3.5 kilograms to be pre
cise — and considerably expanded from 
the first edition only a few years ago. As 
any good credit lawyer will tell you, 
working with guarantees is a recession- 
proof practice. It would appear the same 
is true for academics.

The objective of this book is to pro
vide a statement of ‘the law’ in relation 
to guarantees. Within the limits of this 
focus it is worthy and informative, pro
viding a rigorous overview of the law. 
There is litde statutory intervention in the 
area of guarantees, leaving most princi
ples to be teased out through case law. 
The research in this respect is thorough, 
and the analysis detailed and only occa
sionally dense for the lawyer unfamiliar 
with this area.

Its objective is, however, limited. The 
central relationship between guarantor 
and lender is not subjected to critical 
scrutiny. For many years now the con
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sumer movement has criticised this rela
tionship as profoundly unequal and open 
to abuse. The guarantor, having no 
immediate interests in the transaction and 
receiving no benefit from it, usually takes 
a passive role in any negotiations. The 
guarantor is therefore peculiarly suscepti
ble to being misled by either the borrow
er or the lender, whether actively or by 
om ission. The law in this area has 
encouraged this ‘conspiracy of silence’; 
the lender is usually best able to protect 
its own interests by telling the guarantor 
as little as possible.

The widespread use of guarantees, 
especially in the 1980s, enabled financial 
institutions to avoid the more dire conse
quences o f poor lending decisions. 
Obtaining a guarantee from a person 
with solid security (typically the family 
home of the borrower’s parent/s) was a 
substitute for proper credit assessment 
techniques. While institutions vary in 
their practice, in my years of experience 
as a credit lawyer I have seen clear evi
dence o f this. Cases include the bank 
which lent $200,000 to a 20-year-old 
business whizz kid for share market 
speculation, and the bank which lent 
money to a person called ‘Monsieur Le 
Phone Fun’. (An extremely favourable 
settlement was negotiated by shaming 
the bank involved about lending money 
to someone with such a name.)

Lenders have adopted a number of 
practices to procure guarantees in situa
tions perhaps not as extreme as these, but 
nevertheless very disadvantageous to the 
guarantor. These practices range from the 
careless or indifferent to the fraudulent 
They include not explaining ‘all moneys’ 
guarantees where die guarantee is not 
simply for one advance, as the guarantor 
commonly believes, but for any advance 
to the borrower in the future whatsoever. 
(This is known as ‘Love Never Dies’.) 
They include denying the guarantor 
access to financial information about the 
borrower when this same information has 
led the lender to require a guarantee. 
Other common scenarios are the lender 
arming the debtor with the documents to 
procure the guarantor’s signature (the 
‘Poisoned Chalice’), or the lender bully
ing the guarantor into signing in order to 
redeem a failing loan (the ‘Python’).

In general, lenders have endeavoured 
to meet the legal obstacles to these prac
tices, not by altering their procedures, but 
by exploiting the consumer’s lack of bar
gaining power. Most guarantees now

sprawl over oceans o f words, as the 
lawyers serving banks and financial insti
tutions draft exclusion clause upon 
exclusion clause. These clauses are the 
armour of batde, one between unequal 
forces.

While there are rounded references in 
the text to ‘The Merchant of Venice’, for 
example, an important part of the history 
of guarantees has been omitted from this 
book. In the 19th century the courts, 
exercising a jurisdiction in equity, were 
protective of the rights of guarantors. 
They would readily set aside or discharge 
guarantees by finding that the bargain 
had been unfairly struck. Implicit in this 
approach was a recognition that the rela
tionship between guarantor and lender 
was one that embodies public policy con
siderations as to fairness. In the interests 
of equity, the courts would intervene to 
imply terms into the contract of guaran
tee.

These protections have been eroded. 
The myriad clauses of the modem stan
dard form contract of guarantee represent 
the response to this history. Lenders have 
imposed detailed and specific written 
contractual terms that emasculate these 
protections. The courts have reverted to 
the fiction that a contract is a bargain 
freely negotiated between equals.

It is disappointing that these issues 
receive no attention in this text. While 
O ’Donovan and Phillip do make some 
suggestions for reform in other areas, 
they do not acknowledge the consider
able and sustained criticisms of guaran
tees by the consumer movement. The 
book uncritically adopts the concept that 
the consumer will be empowered and 
informed by reading their text, and to be 
able to negotiate equally and critically 
with a lender over the content of any 
guarantee.

At a time of standard form contracts 
and a lack of competition in the financial 
marketplace, this legal fiction disadvan
tages consumers, and is uigently in need 
of a new approach.

C H R IST IA N  M IK U LA

Christian Mikula is Senior Licensing 
Solicitor, Consumer Credit Legal 
Service, Melbourne.

Administrative Law 
Does The Public 
Benefit!
edited by John McMillan; Australian 

Institute o f Administrative Law, 

Canberra, 1992; $35.

This book is a collection of papers from 
the proceedings o f the Australian 
Institute of Administrative Law Forum 
held in April 1992. It is a diverse and 
engaging account of the current opera
tion of federal administrative law.

As the title suggests, the focus of the 
balance of the papers in the volume is 
individuated justice and the issue of 
access. As Jill Huck puts it ‘the issue of 
access is intrinsically linked to the issues 
of individual and general public benefit’.

William de Maria is among the more 
vocal critics of Australian administrative 
law. De Maria argues that the AAT’s pro
posed fee increases, which may impede 
access to the AAT are ‘obscene’ (p.120) 
and that its ‘legal-m anagerialist’ 
approach has meant that ‘the AAT has 
now left its community of origin, and is 
circulating social reality in its own judi
cial orbit’ (p.119).

A less strident tone is adopted by 
Julian Dine, who argues that improving 
access is about adopting a ‘bottom-up’ 
approach to administrative review (pp.3- 
4). He redirects the focus of reform onto 
‘simple, perhaps mundane, practicalities’ 
such as plain English material, ‘hot lines’ 
and videos to inform potential users 
about the system. Concern with ways of 
improving access also dominate other 
contributions: Michael Raper considers 
the importance of costs to the consumer 
in social security appeals; Jill Huck con
siders access issues for consumers in 
remote areas; and Denis Tracey and 
Loula Rodopoulos, in separate contribu
tions, discuss the operation and implica
tions o f the ALRC’s M ulticultural 
Project and the AAT’s Access and Equity 
Program.

How critical should we be of our 
administrative law? Is the AAT out of 
touch or just in need of fine-tuning? 
Although this volume covers a diverse 
range of matters, it does not answer these 
questions. Rather, it discloses an appar
ent lack of consensus in the administra
tive law community as to what problems 
exist and what reforms are necessary to 
address these problems.
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An illustration of this lack of consen
sus is seen in the fairly recent reforms of 
AAT procedure. These reforms are set 
out by Justice D eirdre O ’Connor, 
President of the AAT, and initiator of the 
reforms, in her contribution ‘Future 
Directions in Australian Administrative 
Law’.

Justice O’Connor’s paper focuses on 
reforms under way in the AAT, including 
the introduction o f mediation and a 
G eneral P ractice D irection. The 
Direction sets time standards for the pre
liminary conferences and for the comple
tion of matters, requiring parties to lodge 
statements of facts, contentions and cer
tificates of readiness similar to court pro
cedures.

This ‘ legal-managerialist’ approach is 
trenchantly criticised by de Maria as ‘the 
new face of economic rationalism’. In 
contrast, Frank Esparraga claims that the 
evidence available suggests O’Connor’s 
reforms are ‘leading to better administra
tive justice for parties through the elimi
nation of unnecessary delays and to a 
reduction of costs to the parties’ (p.399).

I think the jury is still out on the suc
cess o f these reform s. It does seem 
unclear how the introduction of rigorous 
pre-dial procedures will cut the costs of 
parties as Esparraga claims — surely 
such procedures place additional barriers 
before potential users of the system and 
discourage them from using what must 
appear to be a court, rather than an infor
mal and flexible dispute resolution mech
anism (which is what the AAT should 
be).

The question of tribunal efficiency is 
important in a context of apparently 
scarce resources. The public should get 
value for money. But efficiency should 
not mean that die AAT is increasingly 
characterised by legalism and a manager
ial approach to caseloads which may dis
advantage individuated justice. It is criti
cal that the parties have full opportunity 
to acquaint themselves with the system 
and each other. Efficiency in preparing a 
matter should be demanded from govern
ment and encouraged when dealing with 
the public. Settlement should not be 
forced on the parties just because there is 
a need to handle more cases — rather the 
tribunal should encourage the parties to 
setde their differences organically and 
among themselves. This often occurs and 
the tribunal has often played this role 
remarkably well despite time constraints 
and large caseloads. But only where
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organic settlement is impossible is it 
appropriate for the tribunal to advise con
sumers in preliminary conference as to 
their likely success at a hearing. This 
approach heightens the legitimacy of the 
process for both parties and increases the 
likelihood that the parties will be happy 
with the result

Closely allied to the AAT’s increasing 
legalism is the issue of the cost of admin
istrative justice. In his contribution, Alan 
Rose says the key to obtaining public 
benefit from administrative law is ‘to let 
consumers get at’ administrative review. 
Rose runs the line, unpopular among 
public lawyers, that positive cultural 
change in bureaucracy can be achieved 
through privatisation and corporatisation 
of services. Many readers will flinch at 
the suggestion that the issues at stake in 
public law can be effectively reduced to a 
‘value/price judgment’ (p.217).

j
It seems difficult to reconcile market 

forces with the need for government 
accountability and fairness in decision
making — where could a market exist in 
the fairness of government decisions? 
Rose argues ‘the community is more 
comfortable with a model of service pro
vision and authority which needs to treat 
them as clients/customers, not as sub
jects’. This is true insofar as the public 
does not want administrative justice 
dished up in a ‘public service’ manner. 
But this issue cannot be resolved by ref
erence to economic rationalism, which 
will fail many of the ‘customers’ of the 
system, who cannot afford and should 
not be expected to buy administrative 
justice.

I think the correct distinction is not 
between customers and subjects, but 
between citizens and subjects. Our sys
tem of administrative justice should 
‘open the doors’ of government without 
locking the access turnstiles. Although 
economic rationalism is quickly going 
out of fashion, Rose’s contribution is 
interesting as an exposition of the policy 
considerations which have occupied the 
Commonwealth legal bureaucracy over 
the last few years.

As well as these ‘macro’ issues, the 
collection also contains a number of use
ful commentaries on the scope of legal 
protection afforded to individual rights 
through constitutional interpretation 
(Gary Rumble), judicial review (Alan 
Robertson), and the law of standing 
(Betty Hounslow). The function of 
administrative agencies in protecting

S

rights is also considered — in the AAT 
(P.W. Johnston), via human rights agen
cies (Irene M oss), and via the 
Ombudsman (Sue Pidgeon).

It is clear from the collection that fed
eral m echanisms o f adm inistrative 
review — especially the AAT — have 
some vocal critics.

This book recommends itself to stu
dents and practitioners as a general 
sourcebook of information and perspec
tives on the mechanisms and procedures 
of federal administrative law. I look for
ward to the publication of the 1993 
Proceedings.

PATRICK KEYZER
Patrick Keyzer teaches in administrative 
and constitutional law at the University 
of Sydney.

The Practice of 
Child Protection 
-  Australian  
Approaches
edited by Calvert. G., Ford. A.. 
Parkinson, R; Hale & Iremonger. 

Sydney. 1992; $24.95.

Gillian Calvert, Adrian Ford and Patrick 
Parkinson have brought together a wealth 
of academic and practical experience and 
background in the contributors to this
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text The bode had its genesis in the 1990 
Australian Child Protection Conference 
in Sydney where the chapters were pre
sented. As the authors acknowledge, the 
text does not seek to present the breadth 
of work across Australia, but rather to 
highlight ‘many current issues of impor
tance to Australia, and the searches for 
new solutions’ (p.12).

The text begins by examining child 
protection issues from an Aboriginal per
spective. It reminds all practitioners that 
child protection is 'not just a matter of 
identifying physical or emotional abuse 
or the neglect of an individual child’, but 
rather of improving conditions of life for 
all. The significance of the extended 
family to solutions in child protection 
matters is emphasised. How child protec
tion issues link to questions of economic, 
social and politick disempowerment is 
highlighted for Aboriginal families — 
and sim ilar concerns apply to non- 
Aboriginal families.

The book examines child protection 
practice under the broad topics of pre
vention, children in the legal system, 
teamwork and decision making, and chil
dren’s rights.

This text will be a valuable resource 
for child protection practitioners, and 
others involved in child welfare assess
ment and ‘intervention’. The clear focus 
of each chapter means the reader can eas
ily identify relevant parts as needed.

Various chapters examine: the role 
and limitations of community education
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(this can increase awareness and knowl
edge of abuse across the community, but 
is arguably less effective in changing the 
values which contribute to abuse); the 
effect of the legal system on children (are 
children competent witnesses and what 
roles do advocates play for children in 
juvenile court settings?); and the use of 
‘irreconcilable difference’ applications in 
the child welfare system (often wrongly 
characterised as ‘no fault divorce’ in a 
child welfare setting). Teamwork and its 
significance for child welfare profession
als and for the children and families in 
the ‘system’ is discussed. Specific issues 
of assessment are covered such as the 
Munchausen by Proxy case, children in 
day care, group sexual abuse, and the 
child death inquiries.

The chapters on case-planning, chil
dren in the legal system, and the rights of 
children were, for me, of most interest. 
Research into case planning raised seri
ous doubts as to whether the usual case 
planning process allows reliable deci
sions for the protection of children. 
Decision making in such a setting 
involves the inherent contradictions of 
support for the family versus the protec
tion of the child, with the often opposing 
rights of parents, child and the communi
ty. The writers contrast the unclear role 
and purpose of case conferences and rel
ative powerlessness of family partici
pants, with the move towards seeing the 
family as both the forum for decision
making and, once made, the resource to 
implement these decisions.

For social work practice generally, but 
particularly for practitioners in child pro
tection, the difficulty of balancing com
peting rights of parents, child and the 
state, is very real. So, too, is the reality of 
the impact of the ‘system’ — including 
the legal process — on parent and child. 
Regretfully, we have made lim ited 
progress toward a child protection sys
tem which protects children yet supports 
parents, and in which children are not 
traumatised by the very processes.

As this text discusses, we can redefine 
case planning and ensure competent 
independent advocacy is provided. But 
the core issue remains: can the child wel
fare and children’s court system really 
protect children? Perhaps, instead of 
reconstructing bits of the system, here 
and there, a child protection system 
based on different values and philoso
phies is what is required. As Brian 
Butler, in the chapter on Aboriginal child
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protection, writes ‘ . .  . Child protection 
for us is a matter of protecting our chil
dren from the negative and destructive 
influences of society, and from the intru
sion of the “welfare” and other authori
ties in their lives’. For all families, this is 
the task facing the child welfare system.

PHILLIP SWAIN
Phillip Swain teaches social work at 
Melbourne University.

Duty of Care 
Whose Rights!
by Ian Parsons; Villamanta Legal 
Service, Geelong, 1992; 67 pp; 

available from the Service, 6 

Villamanta St., Geelong, 3 2 18, or 

(052) 29 2925, for $ 12 (includes 

postage).

Lurking in law libraries or legal book
shops are tomes for all sorts of profes
sions and occupations: Law for Nurses, 
Law for Social Workers, This and the 
Law, That and the Law.

They all seem to follow a similar t o 
rn at: how the professional is affected by 
contract law, employment law, statute 
law, negligence, defamation, etc. They 
rarely look at life from the point of view 
of the discipline’s clients.

Duty o f Care: Whose Rights? does. 
Parsons wrote this book nominally as a 
guide for staff working with people with 
disabilities. In reality it tells workers 
how to enlarge their clients’ rights and 
not be scared by the nasty ‘duty of care’ 
stick.

Villamanta Legal Service, a commu
nity legal service for people with dis
abilities (with special emphasis on peo
ple with an in tellectual d isab ility ) 
should be congratulated on supporting 
this book. The book covers the tradi
tional aspects of negligence: duty of 
care, standard of care, breach, harm, 
foreseeability, reasonableness, and vol
untary assumption of risk by avoiding 
injury in the first place.

The book is a practical reaction to the 
changes in the d isab ility  area. 
Paternalism and overprotection are giv
ing way to a realisation that clients must 
take control of their lives, that staff 
should not tell clients how to live but 
should encourage choice and individual
ity.
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The book strikes balances: a balance 
between controlling a client’s life and 
ensuring the client is not unreasonably 
exposed to risk; a balance between inde
pendence and protection from abuse. It 
supports help that is constructive and 
not substitutional.

Duty o f Care: Whose Rights? is also 
a practical guide to negligence law. It 
argues that the community’s conception 
of care for people with disabilities has 
changed from a medical/custodial model 
to a rights model. Rights to take risks 
and rights to make mistakes. The model 
recognises people’s dignity and need to 
develop their potential.

The book’s argument is based on 
righ ts-o rien ted  legislation  like the 
Disability Services Act 1986 (Cth). This 
is evidence that the standard of care has 
changed. V illam anta Legal Service 
hopes that courts will recognise the 
changed com m unity standards and 
expectations placed on service 
providers.

Taking the argument further, Parsons 
says that part of service providers’ duty 
of care is to safeguard their clients’ 
rights. This could lead to problems. 
Rights may be in conflict. And staff 
usually have the power to decide which 
of those rights are to be safeguarded. 
For example, Mrs W has Alzheimer’s 
disease. She lives in a hostel. She asks 
Joe, a worker there, to call her a taxi, as 
she wants to spend a day at the races. 
Joe is concerned that Mrs W will get 
confused and disoriented at the races. 
Joe, w hether he likes it or not, has 
power over Mrs W ’s decisions about 
her leisure time.

HARASSM ENT IN LEGAL  
EMPLOYMENT
Have you experienced poor treatment as an 
em ployee? The Em ployee Industrial 
Relations (EIR) section of the Law Institute 
of Victoria, together with Feminist Lawyers 
(FL) have received reports of inappropriate 
treatment in employment of female articled 
clerks and solicitors. EIR and FL are inter
ested in the types of gender discrimination 
and sexual harassment incidents which may 
occur, particularly when women are enter
ing the profession. This information will 
assist in formulating recommendations to 
the Law Institute, the Law Council and to 
the profession regarding their roles in these 
circumstances and the improvement of com-
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The book challenges assumptions 
like a hierarchy of rights, and recognises 
that clients can change their minds or 
re-order their priorities, meaning they 
should be empowered to make their 
decisions. Expanding clients’ experi
ences, exposing them to choice, and 
emphasising abilities not disability, are 
the attributes of a good service provider.

The book goes further (and this may 
be more applicable to people with an 
intellectual disability) arguing that staff 
have a duty to expand clients’ rights by 
encouraging clients to develop friend
ships, exposing the world to them, and 
broadening their horizons. And yes, 
having friends and relationships means 
taking the bad with the good, the disap
pointments with the exhilarations.

I have used m aterial based on 
Parsons’ book (and an accompanying 
training guide the Service sells) in 
workshops I have conducted for work
ers ‘at the coal-face’ and their supervi
sors. I have emphasised that these set 
new benchmarks for standards of care: 
what the ‘reasonable’ staffer did a 
decade ago may not be appropriate in 
the current atmosphere.

Interestingly, most workers think that 
breach of duty in itself leads to a dam
ages award. They are not aware of the 
requirement for actual injury or damage 
in negligence law. They think an irre
sponsible work practice, after which 
there may be action by professional 
associations, regulatory bodies or man
agement, is negligence. Duty of Care: 
Whose Rights? not only corrects this 
impression, but goes further, asserting 
that the notion of injury should be

NOTICES
plaint procedures and education programs.

Have you experienced treatment in your 
employment that you consider inappropri
ate? Please describe the incident in writing 
and forward it to Feminist Lawyers at GPO 
Box 3122FF, Melbourne, 3001. Absolute 
confidentiality is assured.

HIV/AIDS LEGAL CENTRE
A free Legal Advice Centre is due to open 
at the Positive Living Centre (a community 
centre for people living with HIV/AIDS) in 
Acland Street, St Kilda, in November. The 
Legal Centre is an initiative of the AIDS 
Council of Victoria.

The need for a specialist HIV/AIDS 
Legal Centre arose out of the perceived
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broadened.
For example, a resident who has 

recently ‘deinstitutionalised’ to a new 
community home becomes distressed 
and confused when she is asked what 
she would like for dinner. She has never 
chosen a meal before in her life and 
feels intimidated and bewildered at the 
question. Would her former institution 
be liable? Does their duty o f care 
include giving her a real opportunity for 
self-determination? Are they negligent? 
Is there any breach of a statutory duty? 
This is unlikely now. But in the future...?  
Parsons hopes the common law will 
catch up with the changing culture for 
people with a disability. This may be 
wishful thinking. However, there is 
nothing wrong in advocating changes to 
practices by service-providing agencies 
and their staff.

S taff who use duty of care as an 
excuse to limit what they do for their 
clients will not like this book. Parsons 
asks: whose rights are they protecting? 
Theirs and their employers? Contrast 
the Victorian Department of Health and 
Community Services’ guidelines on 
duty of care. They are, as you would 
expect, technically correct. But they are 
designed to protect the Department, not 
the rights of the clients they serve. They 
focus on the risk of physical injury. 
They give scant regard to encouraging 
individuals to develop in a climate of 
respect for their personal choices.

JEFF GOLDHAR
Jeff Goldhar was formerly the solicitor 
to the Victorian Guardianship Board 
and now is a consultant on adult 
guardianship and disability.

need, by people w orking w ithin the 
Victorian AIDS Council and in various 
areas of the law, for such a service. The 
Centre will be able to provide a compre
hensive approach to the delivery of legal 
services to people living with HIV/AIDS 
by lawyers trained in  a wide range of 
HIV/AIDS related legal issues and the 
broader issues affecting people living with 
HIV/AIDS.

The Centre will initially operate one 
night a week and will be staffed by volun
teers. For further inform ation contact 
Lauren Finestone at the St Kilda Legal 
Service on (03) 534 0777, or Tom Dalton 
at the N orthco te Legal Service on 
(03)489 6321.
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The Australian Philippines Student and Youth 
Coalition has been conducting annual study 
tours to die Philippines for the past four years. 
As a form of alternative tourism, these study 
tours have been primarily constructed to pro
vide an educational experience which incor
porates meeting with legal workers, youth 
workers, students and ordinary Filipino peo
ple. This is an opportunity to examine the 
legal and political system, and exchange 
information with Filipino people. The approx
imate cost of the four week tour is between 
$1600 and $1800. For further information 
contact the Philippino Resource Centre on 
(03)4195718.

FAIRLEA VIGIL
There has been a 24-hour vigil outside Fairlea 
women’s prison (Victoria) since 26 July 
1993, that will be continuing indefinitely. The 
vigil has been a focal point in the campaign to 
stop the closure o f Fairlea, and the 
Government’s proposal to move all women in 
Fairlea to men’s prisons such as Pentridge. 
The vigil has played a large part in educating 
the community about women in prison in 
Victoria, and about objections to the proposed 
closure. Anyone interested in being involved 
in the vigil can ring (03) 363 1188 (Deer Park 
Community Information Centre) during busi
ness hours or (03) 375 1317 (Katherine, Vigil 
Coordinator) after hours.

PUBLICATIONS
Your Life, Your Choices
The Viliamanta Legal Service, Geelong, 
Victoria, is a legal service primarily for peo
ple with intellectual disabilities. This booklet 
has been published to help people with dis
abilities, their families and disability workers 
to understand their rights. For more informa
tion contact the Villamanta Legal Service on 
(052)292925.
Justice fo r  All: Women’s Access to Legal 
Aid and Justice in Victoria
A preliminary discussion which introduces 
issues around access to justice, with a focus 
on women’s access to legal aid and justice in 
Victoria, particularly in family law matters. 
Copies are available from Women’s Legal 
Resource Group on (03) 416 0144.
Victim Impact Statements —  a Problematic 
Remedy
A  position paper prepared by the Project for 
Legal Action Against Sexual Assault and 
endorsed by V ictorian Centres A gainst 
Sexual Assault, June 1993. The paper out
lines a range of dilemmas in relation to the 
introduction of victim impact statements in 
sexual assault trials. Many of the arguments 
presented also apply to other areas of the law 
where some have argued that the victim will 
benefit from the presentation of impact mate
rial to the court at the point of sentencing.

NOTICES
A message to all Victorian women and chil
dren who have been su bject to sexual 
assault and other form s o f violence . . . 
About Crimes Compensation in Victoria, 
August 1993.
This booklet, prepared by the Project for 
Legal Action Against Sexual Assault and the 
Magistrates Court of Victoria provides step- 
by-step information about crimes compensa
tion for victims of sexual assault in Victoria. 
It includes the philosophy underpinning 
crimes compensation, who can apply, and 
how to prepare an application.

Both publications are available from the 
Project for Legal Action Against Sexual 
Assault by phoning (03) 416 1518.
Sexual A ssault: a Resource Book fo r  
Students
The Telephone Service A gainst Sexual 
Assault, through funding provided by the 
National Women’s Health Program, has pro
duced a comprehensive resource booklet on 
the subject of sexual assault for secondary 
school students.

Part 1 includes discussions on the inci
dence of sexual assault in our society; the 
myths that surround this crime; sexual assault 
and the State; sexual assault and the law; and 
sexual assault and culture.

Part 2 gives practical information to those 
within the school community who are the 
victims and survivors of this crime, together 
with the friends, family and/or school coun
sellors who support them. It includes sections 
on feelings commonly associated with sexual 
assault; 4 date’/acquaintance rape; sexual 
harassment; how to support a friend who has 
been raped; and the role of Victoria’s Centres 
Against Sexual Assault.

Cost: $10
Contact: CASA, 270 C ardigan St., 

Carlton, Victoria, 3053.

NATIONAL CHILDREN’S 
AND YOUTH LAW CENTRE
A new Legal Centre, which aims to provide a 
voice for Australian children, has recently 
opened in Sydney. The Centre will press for 
greater participation by children and young 
people at all levels of decision making. 
Through lobbying and test-case litigation it 
will seek to influence laws, practices and poli
cies at the local and national level in a way 
that will benefit the younger members of the 
Australian community.

The National Children’s and Youth Law 
Centre is the first Australian Legal Centre 
providing national coverage. It opened its 
offices in June in the Sydney University Law 
School building in central Sydney after more 
than three years of consultation and planning. 
The Centre has become a reality with funding

■

from the Australian Youth Foundation and 
w ith the support o f the Public In terest 
Advocacy Centre and the Universities of 
Sydney and New South Wales.

Issues identified by the Centre as initial 
priority areas are the rights of children and 
young people in institutional care, the rights 
of school students, protection for young peo
ple being questioned by the police, special 
protection for children giving evidence in 
court proceedings and effective advocacy and 
legal representation for children.

In 1994 the Centre will hold a series of 
workshops on ch ild ren’s rights issues 
throughout the country with parallel sessions 
for young people and for youth workers and 
lawyers and other professionals. It takes seri
ously its role as a national body and wishes to 
be accessible to children and young people 
throughout Australia.

The Centre plans to put out a number of 
publications explaining in simple language 
young people’s rights in a variety of situa
tions. The first will be a kit of information 
sheets on young people’s rights in education, 
covering such topics as school suspensions 
and expulsions, school uniforms, searches 
and confiscations, punishment etc.

R ig h ts  Now!, the C en tre’s quarterly 
Newsletter, will cover a range of children’s 
rights issues.

For further information or a free copy of 
Rights Now! contact NCYLC, 173 Phillip St, 
Sydney NSW 2000; tel. (02) 221 4361; FAX
(02) 221 4403.

CONFERENCES
Abortion Rights Network of Australia 
National Conference
Abortion: legal right, women's right, human
right

Date: Saturday, 20 November 1993
Venue: William Galloway Auditorium,

Level 2, The Building, 16 Peel St., 
South Brisbane

Contact: A nnette tel. (07) 357 9933; 
fax (07) 857 6246

International Forum on Education in 
Penal Systems (Melbourne)
National Conference
Employment, Education and Training o f  
Offenders: Focusing on National Agendas.
Date: 27-29 March 1994
Venue: Radisson President Hotel, Melbourne
Contact: Sandy Cook
National Centre for Socio-Legal Studies, La 
Trobe University, Bundoora, 3083
Tel. (03)4791761
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TASKFORCES
The V ictorian Com m unity Council 
Against Violence is a major part of the 
Victorian G overnm ent’s strategy to 
address the problem of violence in the 
community. The Council’s terms of ref
erence are:
• to inform government about commu

nity concerns relating to violence.
• to produce and disseminate accurate 

information about violence in the 
community.

• to develop and support strategies 
which will foster a reduction in com
munity violence.

• to respond to specific issues as 
requested by government

The Council comprises three task forces:
— Victims Task Force
— Violence Against Women Task 

Force
— Community Safety Task Force. 
Members of the Council have been

drawn from major representative groups 
and individuals.

If  you would like to contact the 
Council or any of the Task Forces to 
provide ideas or advice about strategies,

NOTICES
or to relate your personal experiences of 
violence, please contact the Council on 
(03)6034477.

EDUCATION PROGRAM 
IN VICTORIA
Law Handbook Live is a 12-week legal 
education program for people who want 
to develop a good basic understanding of 
the law and how the legal system works.

The program starts on 15 February 
1994, and is being conducted jointly by 
the Victorian Federation of Community 
Legal Centres, and RMIT. It will run on 
Tuesday evenings between 6 and 8 p.m. 
at the Glasshouse Theatre in Swanston 
Street

The aim of the course is to ‘debunk 
some of the myths about the legal sys
tem , and deliver the law in plain 
English’.

Cost is $350 and a copy of The Law 
Handbook is included in the fee.

For inform ation please contact 
(03)489 3389.

CONFERENCES
The Australian Institute of Criminology 
is hosting the conference: ‘Crime 
A gainst Business -  A Community 
Response’.

The conference will be held at the 
Novotel, Melbourne, from Wednesday, 9 
February to Friday, 11 February 1994.

If you are interested in presenting a 
paper, leading a workshop or receiving 
further information, please contact Sally- 
Anne Gerull on (06) 274 0230.

PUBLICATIONS
The Parliament of Victoria has published 
a com prehensive inform ation kit 
explaining its history and functions. Cost 
is $7 plus postage where applicable and 
the kit can be purchased from 
Information Victoria. For information 
please call (03) 651 4100 or Toll Free 
(008)136762.
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OPINION
Why shouldn’t we shoot the messenger?

Senator Bronwyn Bishop recently 
exhorted the Federal Parliament to spend 
a whole session repealing legislation, 
rather than passing more. She said that 
this was a way of ‘removing the fetters* 
on individuals.

This is not exactly a novel idea. Some 
250 years ago, Montesquieu expressed 
similar sentiments, when he said that 
‘[j]ust as useless laws weaken the neces
sary ones, those that can be evaded 
weaken all legislation*. Closer to home, 
however, another ‘prominent* Australian 
told the House of Representatives Select 
Committee on the Print Media in 1991:

. . . from the time that I was 18 or 19 years of 
age to now, I would imagine that 10,000 new 
laws must have been passed through the 
Parliaments of Australia. I do not think it is a 
much better place.

He went on to say:
I would like to make a suggestion to you 
which would be far more useful: if you want to 
pass a new law, why not do it only when you 
have repealed an old one? This idea of passing 
legislation every time someone blinks is a non
sense; nobody knows about it, nobody under
stands it, you have to be a lawyer to under
stand it and there are books up to the ceiling. 
Laws are put in place purely and simply to do 
the things that we used to do. Every time you 
pass a law, you lake somebody’s privileges 
away from them.
The prominent Australian in question 

was Kerry Packer. As if to underline his 
views, the volume of legislation pro
duced by the Federal Parliament has been 
well-documented in the last 12 months. 
In its report on The Cost of Justice: 
Checks and Imbalances (discussed else
where in this issue), the Senate Standing 
Committee on Legal and Constitutional 
Affairs noted that the Parliament had 
gone from passing a mere 1860 pages of 
legislation in 1980 to a massive 6905 
pages in 1991 (para 2.11 of the Report). 
Similar figures were produced by the 
House of Representatives Standing 
Committee on Legal and Constitutional 
Affairs, in its report on Clearer 
Commonwealth Law (also discussed in 
this issue).

While readers might have some sym
pathy for Mr Packer’s perspective, it 
might be considered to be a bit of a cheek 
for a member of the Parliament to come 
out and complain about the amount of 
legislation that is passed every year. 
After all, who actually passes it?

There is, clearly, much support for the 
notion that the Parliament makes too 
many laws. More important, however, is 
the argument that the Parliament makes 
too many bad laws.

Though there do not appear to be any 
figures available, it seems that a signifi
cant proportion of the legislation going

through the Federal Parliament is reme
dial legislation. An indicator of this is 
that in the first six months of the current 
Parliament, of the 166 bills introduced, 
117 were amending bills. Put simply, 
over two-thirds of the bills amended 
existing legislation.

It is too often the case that the legisla
tion going through the Parliament is 
intended to fix up errors, omissions, 
‘unintended consequences* and loop
holes in prior legislation. Often, amend
ing legislation applies to legislation that 
was only passed in the previous sittings 
of the Parliament.

Why is this so? Why are there so 
many bad laws? One answer is that they 
are not bad laws so much as badly 
thought-out laws.

One reason for this is the way that the 
Parliamentary sittings are ‘organised*. In 
the House of Representatives, towards 
the end of every sitting, bills are guil
lotined through the House in order to 
meet the deadlines imposed by the 
Senate (and it should be noted that the 
Senate was imposing such deadlines for 
several years before the Greens came on 
to the scene). In the Senate, there is then 
a similar end-of-sittings scramble, as the 
senators battle to get through the 
Government’s legislative program before 
they can go off on their winter or 
Christmas vacation (as the case may be).

The nature of this problem is illustrat
ed by the following example. On 6 
September 1993, Australian Democrats 
leader, Senator Cheryl Kemot, asked the 
acting Manager of Government Business 
in the Senate, Senator Bob McMullan, 
how much of the 44 hours of Senate sit
ting time since the Budget had actually 
been spent on legislation. The answer 
was 55 minutes.

If legislation is not being dealt with in 
these early weeks of a parliamentary sit
ting, then it must be getting dealt with at 
the end. Indeed, a high proportion of bills 
is passed by the Senate in these closing 
weeks, when senators are, no doubt, 
worn-out from the rigours of the preced
ing weeks of the sittings. The bills tend 
to be passed in a great rush, with senators 
under the threat of having to stay in 
Canberra for extra weeks (a particularly 
perverse form of detention!), to ensure 
that all the Government’s ‘essential* bills 
are passed.

Is it any wonder that mistakes are 
made or that aspects of these bills do not 
receive adequate scrutiny? One of 
Senator Bishop’s colleagues, Senator 
Amanda Vanstone, recently touched on 
this in the course of debating a bill in the

Senate. She said:
The quality of work we do in this place -  not 
just what we as senators and members in the 
other place do, but what we expect of the 
Public Service -  fits a timetable which is, by 
and large, decided by executive whim. It is 
widely acknowledged that as a consequence of 
our failure, collectively, to set up sensible 
arrangements for dealing with legislation, mis
takes are made. (Senate, Hansard, 27 October
1993. p.2654]
While the dominance of the 

Parliament by the Executive should not 
be underestimated, neither should it be 
over-stated. Successive Governments 
have, in recent times, found it difficult to 
dominate the Senate. Many would argue 
that the Government’s experiences with 
its most recent Budget demonstrated 
exactly the opposite. At the very least, it 
is arguable that the Senate cannot avoid 
its share of the responsibility for the kinds 
of problems alluded to by Senators 
Bishop and Vanstone simply by blaming 
the Executive.

So, what about something positive? 
According to Senator Vanstone, one ray 
of hope lies in the judicious use of the 
Senate committee system. Justice 
Michael Kirby’s article in this issue 
serves as a timely reminder that Lionel 
Murphy had a pivotal role in the devel
opment of the Senate committee system. 
There is much evidence to support the 
view that Senate committees, properly 
utilised, have much to offer. If this is to 
occur, however, the wider community 
needs to be made aware of the work of 
those committees and also of the ways of 
making an input into their deliberations.

Another positive development is the 
recent report of the House of 
Representatives Standing Committee on 
Procedure, entitled About Time: Dills, 
Questions and Working Hours. That 
committee, chaired by Dr Neal Blewett, 
has made some fairly revolutionary rec
ommendations about how the procedures 
of the House of Representatives might be 
better organised so as to make more effi
cient use of the time available and to 
improve the procedures for dealing with 
legislation. The Report is too detailed to 
deal with here. It is worth reading in full.

Clearly, there is much unhappiness 
about the volume and quality of legisla
tion emanating from the Federal 
Parliament. The bottom line is that it is 
the Parliament that is ultimately responsi
ble and that has the capacity to do some
thing about it. Let’s just hope that it does.

STEPHEN ARGUMENT 
Stephen Argument is a Canberra lawyer.
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LIONEL MURPHY and the

power of ideas
M ich a e l K irb y

The dissenter’s views begin 
to prevail.

The Hon. Justice Michael Kirby is President cfthe New South 
Wales Court o f Appeal.
This article is based on an address to the Annual Conference of the 
Australian Society of Labor Lawyers, Hobart, 1 October 1993.

Let me begin with the Bible. Lionel, the agnostic, would certainly find 
that amusing, as indeed, much that has happened since his death.

In the book of Genesis it is recorded that the seven years that Jacob 
served Rachel seemed to him but a few days because of the love which 
he felt. It is seven years since Lionel Murphy’s death on 21 October 
1986. Seven is a special number in the Bible. The days of the week. 
And there are the ages of Man. For most judges, even of a nation’s 
highest court, the passage of seven years would be enough to see them 
safely interred under seven feet of earth, remembered only in the vol
umes of the law books -  occasionally to be read; but otherwise laigely 
forgotten except by those who loved them.

In his remarks at the ceremonial sitting of the Full High Court in 
Canberra soon after Lionel Murphy’s death, the then Chief Justice of 
Australia, Sir Harry Gibbs, spoke of Murphy’s remarkable achieve
ments as Attorney-General. He spoke of the great band of admirers 
whom Lionel Murphy had gathered around him and who were steadfast 
during the dangerous days that preceded his death. Not many judges, 
not many public figures, could attract such support and sympathy. 
Accurately, Sir Harry Gibbs recorded Lionel Murphy’s desire to contin
ue, as a judge, the process of reform of the law for which he had striven 
in his years as a barrister, a Parliamentarian and as a Federal Minister. 
Accurately too, he discerned Murphy’s desire to ‘bring about a more 
democratic and equal society’ -  something he carried over into his judg
ments ((1986) 160 CLR v, at vii).

It would be hard to conceive a more dramatic contrast in the style of 
Lionel Murphy and his last Chief, Gibbs. In many ways, Lionel was 
more similar to Garfield Barwick, whose life had been less cloistered, 
whose technique was equally robust and whose will was just as deter
mined. The differences between Lionel Murphy and Sir Harry Gibbs 
during those last years were well known. But in carefully chosen words, 
Sir Harry Gibbs looked to the future:

It cannot be denied -  and he would not have wished to deny -  that he was at times 
the subject o f controversy and that his judicial method was one which did not com
mand universal assent However, the value of the contribution made by any judge to 
the law and the extent o f his influence upon it cannot be assessed by his contempo
raries; judgment on those questions must be left to history. [(1986) 160 CLR at vii]

Seven years is too short a space of history to venture a full retrospect 
on Lionel Murphy’s contributions as a judge. Less than an hour to do it 
necessarily imposes on the lecturer a measure of the same discipline 
which informed Lionel Murphy’s brief, and usually readable, judgments 
in his relatively short period of service on the High Court. It is of that 
service that I wish to speak. Others can review his contributions to the 
Parliamentary system, the role of the Senate and to legislative reform. 
What interests me is the way in which so many of the judicial opinions 
written by Lionel Murphy (often in dissent) are being accepted today in 
Australia as legal orthodoxy. It interests me because I have been around 
for an awfully long time. Next year it will be 20 years in various judi
cial offices. I was there when Murphy was welcomed to the High Court. 
I was in the Law Reform Commission, where he had appointed me. 
During his 11 years on the High Court, he wrote 632 decisions. In 137 
of them he was in dissent. This is an average of nearly 22% dissenting 
opinions — hugely higher than that of any other High Court Justice and 
well up in the league of the American dissenters.11 do not pretend that,
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in all of these dissents, Lionel Murphy has been, or will be, 
vindicated by later judicial authority. But in a great number, 
the power of his ideas is already being felt.

Three features of this development are worthy of note. 
The first is that it shows how powerful ideas, simply 
expressed, can work away within our legal system to plant 
their seeds of doubt until, in due time, the once dissenting 
view becomes accepted. This is the beauty of our common 
law system with its judicial right to dissent. Most lawyers of 
the civil law tradition are shocked at the right of judicial dis
sent It does not typically exist in the more autocratic tradi
tions of the Napoleonic code and in the civil law judiciary.2 
Lionel Murphy, like myself, would have found appointment 
to a court of single opinions completely uncongenial, and 
indeed inconsistent with the perceived obligation of judicial 
and personal integrity. Intellectual integrity was an impera
tive of Lionel Murphy’s life. Let there be no doubt of that.

Second, it is worth noting how the influence of Lionel 
Murphy’s ideas has begun to have its effect despite the 
almost universal disdain, even contempt and scorn, in which 
he was held within the established legal profession during 
his judicial service, and on his death. I can speak of these 
things because I saw them at first hand in my professional 
life. Counsel reading a case to me in court would completely 
ignore Murphy’s opinion -  even when he was part of a 
majority and thus part of the binding rule of the High Court 
When gently coaxed to venture upon it, counsel would resist 
or proceed with reluctance and with thinly veiled amuse
ment. This was the intellectual arrogance of a closed society. 
I never like it when I see it. The power of Lionel Murphy’s 
ideas is the more remarkable because of the positive dislike 
held for him by most members of the legal establishment in 
his lifetime. It should not have been so. He had, after all, a 
brilliant career at university, an outstanding life as a barrister 
and in high public service. But it was his unorthodoxy which 
troubled an intensively orthodox profession. Many felt 
threatened by it. It is therefore not a little pleasant for those 
of us who knew the power of his intellect and felt the 
warmth of his personality to see the way in which the scorn 
previously targeted at him has now been turned, full circle, 
towards the adoption of many of his ideas.

Third, it is worth noting that full acknowledgment of 
Murphy’s influence is still a reluctant commodity in the 
Australian legal profession and judiciary. Where his thoughts 
are accepted, they are often adopted without attribution. The 
essence of his reasoning finds its way into later judgments 
without so much as a footnote or citation. This could, of 
course, be accident. It could be embarrassment in facing 
squarely past error, or acknowledging openly a change of 
heart. Or it could be the lingering feeling that full attribution 
of ideas to Murphy will somehow bring down the wrath of 
the orthodox and the calumny of the critics. Anyone who 
doubts the existence of such calumny should reflect on the 
savage treatment meted out to the majority in the Mabo case. 
The former Justice Peter Connolly, who once delighted his 
colleagues in Brisbane by vehement attacks on my Boyer 
lectures on The Judges, has now turned his criticism on the 
High Court.3 1 feel sure that the justices will bear his scorn 
with the same saintly forbearance that I, earlier, exhibited.

Let me therefo re take a few selected  cases where 
Murphy’s judicial ideas have been adopted, with or without 
acknowledgment. My list will not be exhaustive but it will, I 
hope, be sufficient to bear out my thesis.

True intellectual freedom
A common theme running through many of Lionel Murphy’s 
judgments, and through the techniques which he used to 
expound his ideas, was the need for Australian lawyers to 
free themselves from imprisonment in the English line of 
precedent. Lionel Murphy was specially irritated by the then 
still surviving links to the Judicial Committee of the Privy 
Council in London. Those links had persisted for most of his 
legal lifetime. He did his best, in Parliament, to terminate 
appeals of a federal character. But appeals from the State 
Supreme Courts, as an alternative to the High Court of 
Australia, remained.

The inappropriateness of accepting the legal authority of a 
court, comprised of judges of another nation, for resolving 
the practical disputes of concern to Australians was voiced in 
many of Murphy’s judgments. He complained of the intru
sion of the Privy Council into Australian constitutional 
affairs ‘even though it has no jurisdiction’. He saw its errors 
on display in Oteri and Oteri v The Queen (1976) 11 ALR 
142. He declared the continuance of the participation of 
English judges in laying down the law of Australia to be / 
unacceptable. In Vvro v The Queen (1978) 141 CLR 88, in a 
prolonged critique of the Privy Council, he said in very 
direct words:

I should add that no court in Australia is bound by the decisions of the 
House o f Lords o r the courts below it in the English system. The 
expression ‘not technically bound* is often used, but it should be clear 
that Australian courts are not bound by such decisions, however per- 1 
suasive they may be.

In times of rapid social change, the creative role o f appellate courts 
naturally expands to adapt decisional law to the new social environ
ment. The Australian judicial system is not assisted in the definition 
and development o f Australian law by the existence o f a tribunal act
ing as a rival to the High Court. The members of the Privy Council 
have not been appointed by Australians, are not responsible to anyone 
in Australia and cannot be removed by any Australian procedure . . .
The lesson o f cases such as Oteri is that Australian courts should not 
be encouraged to look to the Privy Council for guidance on Australian 
law. [at 166]

At the time these things were said, they seemed to many 
to be needless heresies. Or even insubordination. However, 
Murphy, the former politician, saw clearly the role of the 
courts in the governmental decision-making of the country.
He therefore saw the continued subservience of Australian 
courts to the ideas of the judges in the English courts, in the 
exposition of local law, as totally unacceptable. It was not so 
much a matter of national pride. It was more a reflection of 
the integrity of our own system and the differing social con
ditions and community attitudes which existed as between 
Australia and England.

Whatever unorthodoxy existed when Viro was decided, it 
has been set at rest by the High Court’s instruction, to similar 
effect, in Cook v Cook (1986) 162 CLR 376. Justices Mason, 
Wilson, Deane and Dawson went back over the old authori
ties of the High Court. In some of that authority, Australian 
courts had been urged ‘as a general rule’ to follow decisions 
of the English Court of Appeal. But by 1986 our highest 
court was saying:

Whatever may have been the justification for such statements in times 
when the Judicial Committee o f the Privy Council was the ultimate 
court o f appeal or one of the ultimate courts o f appeal o f this country, 
those statements should no longer be seen as binding upon Australian 
courts. The history of this country and of the common law makes it 
inevitable and desirable that the courts of this country will continue to 
obtain assistance and guidance from the learning and reasoning of
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United Kingdom courts ju st as Australian courts benefit from  the 
learning and reasoning o f other great common law courts. Subject, 
perhaps, to the special position of decisions o f  the House o f Lords 
given in the period in which appeals lay from this country to the Privy 
Council, the precedents of other legal systems are not binding and are 
useful only to the degree of the persuasiveness of their reasoning. 
[Cook at 390]

Lionel Murphy would have seen no reason for exceptions 
either for the Privy Council or the House of Lords at any 
time. The force of Lionel Murphy’s exposition about the 
independence of Australian law-making -  including the judi
cial branch -  is really unarguable. Yet it is comparatively 
easy to lay down the rule. It is much more difficult to get 
judges and lawyers to free their minds from capture by the 
English case books. In part, this is because those books are 
still on the shelves of most judges and lawyers in Australia. 
Indeed, most of them still have an English series in prefer
ence to a series from another State of Australia. These physi
cal impediments to true independence of the mind will 
diminish over time. As the next generation embraces the new 
information technology, it will be much less likely that 
Australian lawyers of the future will draw so heavily on 
English precedent. The growth of statute law will also 
encourage mental freedom. Already, in the decisions of the 
High Court and of other Australian courts, we see a turn back 
to the earlier use of American jurisprudence and the deci
sions of other common law jurisdictions beyond England. I 
doubt if, in the future, we will see the same paternalistic 
rejection of common law decisions outside England as was 
expressed by the High Court in its review of my judgment in 
Public Service Board of New South Wales v Osmond (1986) 
159 CLR 656,668.4

On matters of judicial technique, some of what Lionel 
Murphy did would still be regarded as controversial. Not 
every Australian lawyer -  not every Labor lawyer -  would 
necessarily agree with all of his techniques. But about his 
notion of the integrity of the Australian legal system within 
its own internal hierarchy and of the need for the removal of 
intellectual subservience to the working judicial hierarchy of 
another country, there can now be no real dispute. Yet the 
winning of the minds of the legal profession first to local 
jurisprudence and then to the great treasure house of common 
law principle that lies overseas, beyond England, remains a 
battle for the future. It is one which, daily, I fight out in my 
court.

For every House of Lords decision read to me, I ask 
whether counsel have looked to the New Zealand Court of 
Appeal or the Supreme Court of Canada or to other great 
courts of the common law. This, I believe, is what Lionel 
Murphy would be doing today, were he alive. I remember 
that, when he was appointed to the High Court, he gave 
instructions to the astonished officers of the Attorney- 
General’s Department, who looked after these things, to ‘get 
rid of’ the English Reprint Reports housed in the chambers at 
Darlinghurst which he had inherited from Justice Menzies. In 
their place, he called for the reports of the Supreme Court of 
the United States of America. There he found Gideon v 
Wainwright which he was to follow in Mclnnis v The Queen 
(1979) 143 CLR 575.

There are still lessons to be learned from Lionel Murphy’s 
approach concerning the enduring impact of legal imperial
ism on the psyche of the Australian legal profession. It is still 
common to see the English Court of Appeal referred to in 
Australian cases as ‘the Court of Appeal’. It is still frequently

the case that decisions, centuries ago in England, are accept
ed as stating the law for modern A ustralia, w ithout a 
moment’s hesitation or thought concerning the changed 
social conditions and community values since those deci
sions were handed down. Throwing off capture to foreign 
jurisprudence, Lionel Murphy felt free to discuss more can
didly the values of policy and principle which informed his 
decisions. In this, too, he has had an impact on the reasoning 
techniques of the High Court of Australia. In that great court, 
policy is increasingly perceived and sometimes candidly 
acknow ledged, although w ithout m entioning Lionel 
Murphy’s name or admitting the stimulus which he gave to 
the process.5

Constitutional cases
As the guardian of the Constitution, the High Court of 
Australia enjoys enormous power to influence the nature of 
the Australian polity.

In his constitutional judgments, Lionel Murphy revealed 
himself both as a civil libertarian and as a person committed 
to communalism and the attainment of the communal good, 
through laws adopted by democratic legislatures.6 Murphy, 
the judge, offered a distinct and historically based view of 
the meaning of s.92 of the Constitution which promises that 
trade, commerce and intercourse amongst the States of the 
Commonwealth should be ‘absolutely free’. Read in whole, 
and in context and against the purposes for its introduction, 
s.92 commanded no more than free trade in the restricted 
sense of ‘freedom from customs duties or similar taxes on 
trade, commerce and intercourse’. Murphy rejected the then 
orthodox view of the High Court that s.92 permitted mere 
regulation of such trade, commerce and intercourse and for
bade much else, however rational and beneficial to the com
munity. He expressed his opinion in Buck v Bavone (1976) 
135 CLR 100; 132 ff. He there called in aid the ‘dramatic 
recantation’ by Lord Wright of the judgment which he wrote 
for the Privy Council in James v The Commonwealth (1936) 
55 CLR 1; [1936] AC 578. In 1954, Lord Wright had said in 
a law review article:

The idea of s.92 as a power in the air brooding and ready in the name 
of freedom  to crush and destroy social and industrial or political 
experiments in Australian life ought, I think, to be exploded. In truth, 
as I said, s.92 is both pedestrian and humble, though very essential 
from the point o f view of the founders of the Constitution, who wished 
to establish internal inter-State free trade in fiscal matters for all time.7

This was Murphy’s view of s.92. He clung steadfastly to it 
-  often to the derision of others who criticised both his 
naivete and his rejection of the authority of the court which 
had long established the contrary view. He persisted.

In Cole v Whi field and Anor (1988) 165 CLR 360, two 
years after Murphy’s death, a unanimous High Court handed 
down a new principle for the application of s.92 to suggested 
cases of interference by State law in freedom of interstate 
trade and commerce. The court held that the object of the 
section was simply the elimination of protection. It was 
addressed to discrimination against interstate trade and com
merce in the protectionist sense. This was essentially what 
Murphy had suggested in his long series of opinions about 
the section. Lord Wright’s remarks in his later recantation 
were reproduced in Cole (at 397). The old doctrine was 
declared to the ‘highly artificial’ (at 401). Justice Murphy’s 
views in Buck v Bavone were criticised (at 407). But the 
court, like him, turned to embrace an interpretation based on 
the original history, purpose and context of s.92. It is one
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which concentrates on its object of preventing protection and 
infringing the guarantee of free trade and the absence of pro
tection. In a sense, although Lionel Murphy’s thesis was not 
wholly accepted -  it was indeed criticised -  its central idea 
carried the day. Lord Wright’s recantation was vindicated. 
The over-reach of s.92 was cut back. Its true meaning was to 
be found from the context of all of its words and from its his
tory as a shield against protectionism. Blind adherence to the 
unsatisfactory judicial doctrine of the past was to be over
thrown. A new rule was henceforth to be applied. Both in 
context and in technique, Cole v Whitfield was much influ
enced by Murphy’s ideas, his approach and his persistence, 
however much the text might suggest otherwise.

There are many other cases in the constitutional field 
where this influence has been felt. But none is so dramatic as 
the recent decision on implied constitutional rights. This was 
one of Lionel Murphy’s recurring judicial themes. In fact, he 
looked at the Constitution as any good lawyer should. It was 
a written document. Therefore the writing must be given 
meaning; not only to the words but to the implications to be 
derived from the words, read in their context. Even more, 
meaning was to be attributed to the words because of the 
very nature of the instrument as an enduring Constitution, 
difficult to amend and meant to govern the political life of 
the nation, indefinitely. All of this was orthodox lawyering. 
Yet it was heresy for so long, at least as Lionel Murphy 
expressed it.

In Ansett Transport Industries (Operations) Pty Limited v 
The Commonwealth o f Australia and Ors (1977) 139 CLR 
54, Justice Murphy espoused the opinion that the provisions 
of the Australian Constitution for the election of the Federal 
Parliament required freedom of movement, speech and other 
communications not only between the States but in and 
between every part of the Commonwealth (at 88). He assert
ed that the system of representative government itself, with
out more, required the same freedoms between elections. He 
described such freedoms as ‘not absolute, but nearly so’. 
Although these freedoms were not expressly spelt out in the 
Constitution, he was of the opinion that they were necessari
ly implied in the language of the Constitution and in its 
structure and purpose. In a series of decisions, Murphy 
expressed and reinforced these views.8

His colleagues on the High Court either ignored these 
opinions as irrelevant heresies or positively objected to them 
and rejected them. Most pointed was the sharp comment of 
Justice Mason in Miller v TCN Channel Nine Proprietary 
Limited (1986) 161 CLR 556. He gave short shrift to the 
argument of implied guarantees:

There was an alternative argument put by the defendant, based on the 
judgment o f Murphy J in Buck v Bavone, that there is to be implied in 
the Constitution a  new set o f freedoms which include a guarantee of 
freedom of communication. It is sufficient to say that I cannot find 
any basis for implying a new s.92A into the Constitution, [at 579]

Imagine, then, the surprise of Lionel Murphy’s followers 
when they picked up the eleventh part of the Australian Law 
Journal in November 1992 and read the reports of the High 
Court’s judgments in Australian Capital Television Pty Ltd v 
The Commonwealth [No 2] (1992) 66 ALJR 695 and 
Nationwide News Pty Ltd v Wills (1992) 66 A U R  658. In 
both of these decisions, the majority o f the High Court 
upheld the argument that the Federal legislation there 
attacked was struck down by reference to freedoms embod
ied in constitutional implications which amounted to implied 
guarantees of public and political discussion and criticism.

As a number of observers at the time suggested, this was 
virtually pure Murphy doctrine.9 Somewhat disappointing to 
some was the lack of candid acknowledgment of the impact 
of Lionel Murphy’s ideas in the opinions of the majority. 
Thus, in Chief Justice Mason’s opinion there are numerous 
references to statements about implications in the judgments 
of earlier justices who, some might feel, did not come nearly 
as close to the doctrine embraced on this occasion as Lionel 
Murphy had done. But this point did not escape the eagle eye 
of Justice Dawson, in dissent. In a careful passage, presum
ably deriving from the arguments of the Commonwealth 
relying on the repeated rejections of the Murphy doctrine, 
Justice Dawson went through each of Justice Murphy’s deci
sions in turn. Turning the knife (figuratively speaking) he 
quoted back at Chief Justice Mason the scorn which he had 
earlier directed in Miller to the suggestion that a ‘new S.92A’ 
should be im ported by jud ic ia l construction into the 
Constitution (Australian Capital Television at 723).

It is interesting to speculate on what Lionel Murphy 
would have made of the Australian Capital Television case. 
He would, of course, have been sympathetic to the notion of 
implied constitutional rights of freedom of expression and 
criticism. After all, he had repeatedly expressed this idea in a 
series of decisions where it was derided, as I have shown. 
But I suspect that he might have been more affected than the 
majority High Court justices were by his communitarian 
view and respect for the right of Parliament to regulate 
broadcasting at the time of elections. Any piece of legisla
tion which, like the limitation on paid political advertising, 
could get through the divided Australian Senate and intro
duce a regime not dissimilar to that operating in numerous 
overseas democracies, might have seemed to Murphy a posi
tive contribution to informed discussion and choice. It might 
have been thought to be within the margin of appreciation 
left to a democratic legislature to derogate from completely 
unrestric ted  freedom  o f expression . A fter all, the 
Parliament’s objectives were arguably tolerable: the reduc
tion of superficial electoral jingles; the enhancement of real 
news and opinion; and the prevention of people with large 
pockets manipulating public opinion by trivialising the polit
ical debate by paid advertisements. I suspect that he would 
have affirmed his view about implied rights but denies that 
this was an occasion where they had been breached. 
However that may be, as Justice Dawson plainly discerned, 
this was a most important breakthrough for Murphy’s basic 
idea. Its consequences for the future constitutional law of 
Australia are potentially enormous.

Perhaps equally important is the decision in Mabo and 
Ors v The State o f Queensland (1992) 175 CLR 1 .1 do not 
wish to concentrate on the correction of legal error which 
had long endured in this settler society, where it had earlier 
been repaired in others. Instead, I want to mention the way 
Justice Brennan, in the course of his reasoning, embraced the 
utilisation of international law for the purposes of develop
ing Australian common law and interpreting ambiguous 
Australian statutes. Justice Brennan referred, in Mabo, to the 
International Covenant on Civil and Political Rights which 
Australia has ratified without relevant reservations. He went 
on:

The common law does not necessarily conform with international
law, but international law is a legitimate and important influence on
the development o f the common law, especially when international
law declares the existence of universal human rights, [at 42]
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This passage was written with the concurrence of Chief 
Justice Mason and Justice McHugh. Years earlier, often alone 
and usually in dissent, Lionel Murphy had referred to the 
International Covenant on Civil and Political Rights and 
other principles of international law in the course of his rea
soning. He did so in constitutional cases.10 He was the most 
clear sighted in rejecting the narrow construction of the 
external affairs power under the Australian Constitution. In 
the Tasmanian Dams case11 he made it plain that, in his view, 
any other approach to the expression of the power of the 
Federal Parliament in this regard would permanently cripple 
Australia’s capacity to play its proper role in the community 
of nations. This is the view which has ultimately prevailed in 
the High Court of Australia.

An important element of Lionel Murphy’s legacy is the 
heightened interest in international law and in the closer rela
tionship between that body of law and our municipal law in 
Australia. In my own way, I have been endeavouring to carry 
on this important legacy.121 consider it to be one of the most 
important lessons to emerge from the insights of Lionel 
Murphy in his role as a judge. I confess that, at the time, I 
regarded his attitude of internationalism in law as unortho
dox, and even heretical. I now acknowledge that I was 
wrong. He merely saw a great truth before most others did. 
But it is encouraging that, in Mabo, and in earlier and later 
decisions of the High Court, there is increasing attention to 
international law and in particular to universal human rights 
norms as touchstones for the expression and development of 
our own common law in Australia.13

Lionel and the underdog
In many of his decisions, Lionel Murphy displayed an appre
ciation of the position of the disadvantaged operating within 
the legal system of Australia. In Dugan v Mirror Newspapers 
Limited (1979) 142 CLR 583, he rejected the antique English 
law principles held, by the majority, to be suitable for the law 
of Australia in respect of the rights of prisoners. In Moffa v 
The Queen (1977) 138 CLR 601, he accepted, as a test for 
the reasonable person in multicultural Australia, a need to 
have regard to the culpability of the particular accused per
son and to avoid the stereotype of a single cultural response 
based on assumptions of the ethnic uniformity of earlier 
times. In Neal v The Queen (1982) 149 CLR 305, he defend
ed, in ringing terms, Mr Neal’s right to be an agitator. There 
is, I am afraid, a natural tendency for courts and lawyers to 
dislike agitators and to insist on bringing the whole body of 
the law down on those who do not conform. As Justice 
Vaisey once put it, to bring into line the ‘only man in the reg
iment out of step’. Lionel Murphy, often himself being the 
‘only man out of step’,14 had a natural sympathy for such 
people. He had an instinctive view that the law should pro
tect their rights, for that was when the law was really tested.

I suppose that the most clear-cut example of the adoption 
of a Murphy dissent as the new binding rule of the High 
Court of Australia is to be found in Dietrich v The Queen 
(1992) 67 ALJR 1. It was in that case that the court finally 
overruled its earlier decision in Mclnnis v The Queen. That 
decision was explained as based on ‘the absence of any argu
ment directed to the existence of a right to be provided with 
counsel’ (Dietrich at 5). It was said that the court had simply 
assumed the correctness of the proposition that such a right 
did not exist. After a review of Australian, overseas and 
international human rights law, the High Court majority set

aside the conviction of Mr Dietrich of a serious charge. It did 
so because it concluded that such conviction had followed a 
trial rendered unfair by the lack of legal representation of the 
accused person. This was a clear rejection of the doctrine of 
Chief Justice Barwick, which had carried the day in Mclnnis. 
Yet it was not an inevitable outcome of the examination of the 
law as a recent, contrary, decision of the Appellate Division of 
the Supreme Court of South Africa demonstrates (S v Rudman 
and Anor 1992 (1) SA 343). Clearly, it is in tune both with 
Lionel Murphy’s use of international law and of foreign 
jurisprudence. It is also in harmony with Murphy’s repeated 
perception of problems from a human rights angle, and his 
open mindedness about the need to throw over old doctrine 
when it no longer accords with the social conditions and com
munity attitudes of justice and fairness in Australia today.

In the nooks and crannies of the law
A multitude of other cases could be cited to demonstrate the 
abiding impact of Lionel Murphy’s ideas, in dissent, during 
his period as a Justice of the High Court of Australia. It 
would be tedious to go over them all. I will mention just a 
few more.

Lionel Murphy was very familiar with the operation of 
industrial laws. This was an area in which he had practised 
and risen to the top of the Bar. He knew only too well the 
artificialities and the unreality of some of the binding deci
sions of the High Court which intruded into the field of fed
eral industrial relations. When he had the opportunity, as a 
Justice of the High Court, he did not hesitate to lend his 
voice to a removal of artificialities. Thus in The Queen v 
Bain and Ors; Ex parte Cadbury Schweppes Australia 
Limited and Anor (1984) 159 CLR 163 he expressed his 
views and expanded the meaning of a ‘dispute’ for constitu
tional and legal purposes in words which were regarded as 
astonishing at the time:

The Commission has power to determine what in fact is the industrial
dispute and is not circumscribed by the procedures for rejection of
paper for demands. Thus an industrial dispute may be diminished or
ended or enlarged or altered during the course o f the proceedings in
the Commission, [at 168]

On this occasion, Murphy carried with Justices Brennan 
and Deane (at 175). In the face of strong precedent to the 
contrary, his view was later to prevail in Re Federated 
Storeman and Packers Union of Australia and Anor; ex parte 
Wooldumpers (Victoria) Limited (1989) 166 CLR 311. Chief 
Justice Mason followed it, in terms, in that case. The new 
rule encouraged industrial tribunals to concentrate on the 
concepts of the dispute and ambit of the dispute in the con
text of general industrial matters. It permitted a gradual 
enlargement of the power of the federal arbitral body.

In the field of conciliation, too, Lionel Murphy’s judgment 
in The Queen v Turbet and Ors; ex parte ABCE & BLF 
(1980) 144 CLR 335, 354 drew attention to the word ‘pre
vention’ in the Constitution. What he said in that case con
cerning conciliation was also regarded as most radical and 
even heretical at the time. It challenged many old preconcep
tions and court holdings. But it was another illustration of 
Lionel Murphy’s capacity to look afresh at old language and 
to breathe life into the living Constitution. It is now a com
pletely orthodox part of our constitutional and industrial law. 
(See, for example, Re Printing and Kindred Industries 
Union; ex parte Vista Paper Products Pty Ltd (1993) 113 
ALR421,433.)
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In two cases on which I was recently working, I fell upon 
Lionel Murphy’s lonely dissent concerning the doctrine of 
presumptions in equity. What clearly began as rules of 
thumb to assist judges of the Chancery Court in England to 
determine disputed claims about duties of conscience, set
tled, quite quickly, in the hands of lawyers, into fairly rigid 
rules of law. Lionel Murphy rejected such rigidities. He 
expressed a preference for replacing them with rational eval
uation, by the judge, of all of the evidence in the particular 
case. He gave reasons for this approach which, to my mind, 
are compelling (Calverley v Green (1984) 155 CLR 242):

As standards o f behaviour alter, so should presumptions, otherwise
the rationale for presumptions is lost, and instead of assisting the eval
uation o f evidence, they may detract from i t  [at 264]

While bound to the contrary view, I have expressed a 
clear preference for the opinion voiced by Lionel Murphy.15 
In little and big things, in the large canvas of constitutional 
law and in the nooks and crannies of the law of equity, 
Lionel Murphy’s original mind can be found at work in the 
Commonwealth Law Reports. He did not accept that the role 
of the judge was mechanically to apply old rules. Instead, he 
turned the light of his intellect on those rules, as they were 
presented to him. If he found them wanting, he did not hesi
tate to say so and to explain why. It is those explanations 
which continue to haunt our legal system. They are spirits 
agitating the minds of lawyers and judges who follow.

The ultimate legacy
The ultimate legacy of Lionel Murphy on the High Court of 
Australia may be even greater. I believe that he broke the 
spell of unquestioning acceptance of old rules where social 
circumstances and community attitudes have changed ren
dering those rules inappropriate or inapplicable.

The fact that this is so, can be seen by contrasting the ear
lier and the presen t approaches o f the High Court of 
Australia to judicial restraint. The last detailed exposition of 
that restraint was given by Justice Mason, in another case in 
w hich L ionel M urphy d issen ted , State Government 
Insurance Commission v Trigwell and Ors (1979) 142 CLR 
617. That was the case about the liability of property owners 
for sheep straying from adjoining land. In an eloquent pas
sage (at 633), Justice Mason urged the reasons for judicial 
restraint; the limited legitimacy of the court to alter the law 
and its limited facilities to decide upon what that altered law 
should be. Justice Murphy was equally eloquent in his dis
senting opinion.

Contrast, if you will, the attitude expressed on that occa
sion with the recent line of authority in the High Court of 
Australia where the High Court judges have made new law. 
Take the decision on privity of contract in Trident General 
Insurance Co Ltd v McNiece Bros Pty Ltd (1988) 165 CLR 
107. Take the strong stand adopted on the so-called police 
verbals in McKinney v R (1991) 171 CLR 468. Take the 
view in that case on prospective over-ruling. Take the unani
mous opinion on the abolition of the common law doctrine 
that a husband could not rape his wife (R v L (1991) 66 
ALJR 36). It was a doctrine that stood in the common law 
from 1736 and was assumed to be the law in the expression 
of several of the criminal statutes of Australia. Take the 
implied rights to free speech found in the Constitution 
already mentioned. Take the alteration of the law governing 
the recovery of moneys paid or expended as a result of a 
mistake of law (David Securities Pty Ltd v Commonwealth

Bank of Australia (1992) 66 ALJR 768). Take the right to 
legal representation upheld in Dietrich. Take the explosion 
of the doctrine of terra nullius in Mabo, These and many 
other decisions show a High Court of Australia with an 
approach to its functions quite different from that expressed 
in Trigwell. It could not be more different from the complete 
and absolute legalism which was the hallmark of the judicial 
function of the High Court of Australia, accepted and 
expounded by Chief Justice Dixon.

Perhaps these are simply changes which conform to 
changing times. Perhaps they are the inevitable result of the 
release of the High Court of Australia from the apron strings 
of the Privy Council. Freed from English supervision and 
accountability to English judges, we are now building our 
own Australian jurisprudence and our own common law. The 
other appellate courts of Australia have been encouraged by 
the High Court to play their part in this regard (Nguyen and 
Ors v Nguyen (1990) 169 CLR 245, 269). Indeed, they are 
doing so, including in my court.16

There remain, of course, important questions of the rule 
of law, of the separation of powers, of the limit of judicial 
legitimacy in law making; of the implications of these moves 
for judicial appointment and tenure of such a creative judi
ciary; and of the changes that will come about in the future, 
as the judiciary of Australia examines afresh principles long 
established and long accepted as binding rules of law.

Until Lionel Murphy came onto the scene and started ask
ing the searching questions, it was comparatively rare in 
Australia to have expounded such a challenging view of the 
judicial role. Certainly, it was virtually unheard of at such a 
high level of the judicial hierarchy. Now, it is not so rare. 
This may be Lionel Murphy’s most enduring legacy. He 
showed that it could, and should, be done. That it could and 
should be done within a legal and judicial framework that 
was far from anarchistic. One which accepted the institution
al constraints within which legal reform was to be achieved.

I emphasise that Lionel Murphy was no revolutionary. He 
was a man who valued the successive institutions within 
which he worked -  the Bar of the legal profession, the 
Parliament, the Ministry and the nation’s highest court. A 
revolutionary would have disdained these institutions. An 
anarchist would seek to throw them over and change them. 
Lionel Murphy was for change: but change for the better, 
which is the banner of true reform. He was not for change 
for change’s sake. He worked within our Constitution and its 
institutions. He saw the way in which, with fresh eyes, the 
Constitution could be adapted and could live as the guardian 
of basic rights and the protector of a democratic society.

I was proud to be Lionel Murphy’s friend. When he was 
almost alone -  and on trial -  I was proud to be asked to 
speak of my high opinion of his fame and character. I will 
never forget the dislike of him voiced at that time within the 
law. I hope, therefore, that you will understand how it gives 
me more than a little satisfaction to see the way in which the 
powerful ideas of this remarkable man are having their con
tinuing, and even growing, effect on the Australian legal and 
judicial system. And especially on the thinking of the court 
upon which he so proudly served for 11 turbulent years.

In my own estimation, it is likely that this process of 
Lionel M urphy’s intellectual influence will continue to 
expand. Judges and advocates of the future in Australia will 
reach, without hesitation, into his dissents. There, they will 
find fresh ideas and questions which should be asked and
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answered. But they will also find insights concerning the 
legitimate creative function of the judiciary of the common 
law. In lonely dissent, judges will find encouragement And 
they will understand how, in the long haul, ideas which have 
value may one day come to be accepted.

Perhaps it is the ignominious fate, even of the creative 
lawyers of today, to become the sources of legal orthodoxy 
of the future -  until their ideas, too, are out of date and must 
be overthrown by a new generation of lawyers and other citi
zens with new ideas. Lionel Murphy’s legacy lives. Though 
it is seven years, it seems but a few days since he was 
amongst us.
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Why is the High Court of 
Australia copping so 
much flak?
‘Criticism of the Court in the past twelve 
months . . .  has been the most sustained 
and abusive that /  can recall in my career 
as a lawyer , the C h ie f Justice  o f  

A ustralia, S ir A nthony M ason.

‘When Sir Anthony Mason said 
recently . .  . that the High Court should be 
ready fo r more criticism, that to me was a 
signal that we were going to get more 
decisions like Mabo and that ought to 
send a shudder through the spine of every 
good Australian citizen , law yer and 

Shadow  Special M in iste r o f  State, Peter 

Reith.

B oth  critics and  supporters o f  ou r 

p resen t H igh  C ourt agree that this is the 

m ost ‘rad ica l’ B ench  this country  has 

seen. B ut w ha t do es this m ean? A re seven 

unelected  ju d g es  usurp ing  the ro le  o f  our 

P arliam entary  represen ta tives? A larm ists

w ith  a political agenda oi 

real cause  fo r alarm ?

‘G a m e  a s  a  P is s a n t’ 

is a 45-m inute  radio  

docum entary  that 

addresses these 

questions. T he  program  

analyses the controversy  

that surrounds o u r 

p resen t H igh  C ourt, and  

includes interview s w ith 

leading supporters and critics o f  the 

p resen t H ig h  C ourt judges.

‘G a m e  a s  a  P is s a n t’ w as b roadcast o n  

R adio  N a tio n al’s ‘B a c k g ro u n d  B rie f in g ’ 

p rogram . C assettes are available fo r only  

$17 each  from  A B C  R adio  T apes, G P O  

B ox 9994, Sydney 2001.

‘B a c k g ro u n d  B rie fin g ’ can  b e  heard  

every  Sunday at 9 .10 a.m . on  R adio

N ational (repeated  the fo llow ing Tuesday 

at 7 .15 p .m .).

R ad io  N ational can  b e  heard  in 

A delaide o n  729A M , B risbane 792A M , 

C anberra  846A M , D arw in  657A M , 

H obart 585A M , M elbourne 621A M  

N ew castle  1512, S ydney 576A M , Perth 

810A M , and in  reg ional centres across 

A ustralia.
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Queensland
THE NEW EXEMPLAR OF

Democracy
In May 1992, the Queensland Government enacted its path-breaking 
Legislative Standards Act. The Act establishes an array of standards 
against which the appropriateness of State legislation must now be 
judged. In doing so, the Government ushered in a system of legislative 
review that provides a model that other States and the Commonwealth 
would do well to follow. Although not without its flaws, the new leg
islative scheme will ensure that, in future, the merits of legislation 
which trespasses on the rights and liberties of Queenslanders will be 
actively and critically considered. Democracy in Queensland will be the 
principal beneficiary.

In this article, I describe the principal features of the new legislation, 
comment on some of the innovations it introduces and conclude with 
suggestions for its further reform.

Background
The Legislative Standards Act was introduced in response to the recom
mendations of the Electoral and Administrative Review Commission 
(E A R C ).1 EARC had inquired  into the role o f the O ffice of 
Parliamentary Counsel following from the Fitzgerald Commission’s 
concern that Queensland’s Parliamentary Counsel had not been given 
sufficient independence during the Bjelke-Petersen years.2 It recom
mended not only that the Office of Parliamentary Counsel should be 
established independently but also that the Office play a pivotal role in 
ascertaining whether legislation conformed with fundamental legisla
tive principles defined by law.

Introducing the legislation, the Premier, Mr Goss, set it in its politi
cal context:

For too  m any years, the system  o f  law  m aking in Q ueensland operated w ithout suf
fic ien t regard for the rights and liberties o f  our citizens. W hat w e  n ow  call funda
m ental leg isla tiv e  princip les w ere not p rev iou sly  w ell know n am ong public ser
vants and even  M inisters.

O f  greater concern w as the ab sence o f  proper check s and balances to ensure that 
both Cabinet and Parliam ent w ere adequately inform ed w hen proposed legislation  
w as design ed  (intentionally  or otherw ise) to  depart from  fundam ental principles 
upholding rights and liberties . . .

Fundamental leg islative principles are guiding principles that help us ensure that leg
islation does not unduly interfere w ith the rights and freedom s o f  Queenslanders . . .

T hey are principles on w hich  a parliam entary dem ocracy based on  the rule o f  law  
is  founded.3

The objects of the Act are to ensure that Queensland legislation is of 
the highest standard, that it is drafted efficiently and effectively and that 
it is readily available in both printed and electronic form (s.3).

In order to achieve these objects, the Act establishes the Office of 
Queensland Parliamentary Counsel (s.5(l)). Subject to the Minister, the 
Office is placed under the control of the Parliamentary Counsel (s.6(l)). 
The Office is not, therefore, part of a department. It performs its func
tions independently. Parliamentary Counsel’s principal function is to 
draft legislation and regulations for submission to the Parliament 
(s.7(a)-(f)). In doing so, it provides Ministers and public servants with 
advice on the application of the fundamental legislative principles set 
down in the Act (s.7(g)).

Spencer Zifcak teaches lawatLaTrobe University. The Act defines fundamental legislative principles as principles that

Spencer Zifcak

A mini bill o f rights? 
Queensland’s Legislative 
Standards Act.

260 ALTERNATIVE LAW JOURNAL



A M I N I  B I L L  O F  R I G H T S ?

u n d e r lie  a  p a r lia m e n ta ry  d e m o c ra c y  b a s e d  o n  th e  ru le  o f  law  
( s .4 ( l ) ) .  T h e  p r in c ip le s  r e q u ir e  th a t  le g is la t io n  m u s t  h a v e  
s u ff ic ie n t  re g a rd  to  th e  r ig h ts  a n d  lib e r t ie s  o f  in d iv id u a ls  a n d  
to  th e  in s t i tu t io n  o f  P a r l ia m e n t  (s .4 (2 )) .

M o re  sp e c if ic a lly , s .4  o f  th e  A c t  se ts  d o w n  th e  p r in c ip le s  
in  th e s e  tw o  c a te g o r ie s  a s  fo llo w s :

4(3) W hether leg isla tion  has su ffic ien t regard to  rights and liberties o f  
individuals depends on  whether, for exam ple, the leg islation  -
(a) m akes rights and liberties, or ob ligations, dependent on adm inis
trative p ow er on ly  i f  the p ow er is  su ffic ien tly  defined  and subject to 
appropriate review ; and
(b) is  con sistent w ith  the princip les o f  natural justice; and
(c) a llow s the d elegation  o f  adm inistrative p ow er on ly  in appropriate 
cases and to appropriate persons; and
(d) d oes not reverse the onus o f  p roof in  crim inal proceedings w ithout 
adequate justification; and
(e) con fers p o w er  to enter prem ises, and search  for or se iz e  docu
m ents or other property, on ly  w ith  a warrant issu ed  by a ju d ge  or 
other jud icia l officer; and
( 0  provides appropriate protection against incrim ination; and
(g) d oes not adversely  affect rights and liberties, or im p o se  ob liga 
tions, retrospectively; and
(h) d oes not con fer im m unity from  proceeding or prosecution w ithout 
adequate justification; and
(i) provides for the com pulsory acquisition  o f  property on ly  w ith fair 
com pensation; and
(j) has su ffic ien t regard to A boriginal tradition and Island custom ;
(k) is unam biguous and drafted in a su ffic ien tly  clear and precise w ay. 
4 ( 4 )  W h eth e r  a B il l  h as s u f f ic ie n t  regard  to  the in s t itu t io n  o f  
Parliam ent depends on whether, for exam ple, the Bill -
(a) a llo w s  the d e leg a tio n  o f  le g is la t iv e  p o w er  o n ly  in appropriate 
cases and to appropriate persons; and
(b) su ffic ien tly  subjects the exerc ise  o f  delegated  leg isla tive  p ow er to 
the scrutiny o f  the le g is la t iv e  A ssem bly; and
(c) authorises the am endm ent o f  an A ct only by another A c t

T h e  re q u ir e m e n t  th a t le g is la tio n  s h o u ld  h a v e  ‘s u f f ic ie n t’ 
re g a rd  to  th e  p r in c ip le s  se t d o w n  is a  c le a r  in d ic a tio n  th a t th e  
p r in c ip le s  th e m s e lv e s  a rc  n o t to  b e  ta k e n  a s  a b s o lu te  s ta n 
d a rd s . R a th e r , th e y  a c t  a s  p re s u m p tio n s  a b o u t  th e  d e s ira b le  
fo rm  o f  le g is la t io n , p re s u m p tio n s  w h ic h  m ay  b e  d is p la c e d  
w h e re  c i th e r  in d iv id u a l c i r c u m s ta n c e  o r  th e  b ro a d e r  p u b lic  
in te re s t  so  d ic ta te s . A s  th e  P re m ie r  p u t it, th e se  a rc  ‘ fu n d a 
m e n ta l  b u t  n o t  fu n d a m e n ta l is t ’ p r in c ip le s .  T h e y  sh o u ld  b e  
re ad  a n d  a p p lie d  in  a  c o m m o n  se n se  w a y  w ith  d u e  re g a rd  to  
th e  o p e ra tio n  o f  c o m p e tin g  in te re s ts  a n d  s ta n d a rd s .4

C o n se q u e n tly , P a r l ia m e n ta ry  C o u n se l a n d  le g is la tio n  o f f i
c e rs  in  d e p a r tm e n ts  w ill b e  re q u ire d  to  a d d re s s  a  n u m b e r  o f  
q u e s tio n s  in  d e te rm in in g  w h e th e r  o r  n o t a  b re a c h  o f  th e  p r in 
c ip le s  h a s  o c c u rre d . T h e s e  m ay , fo r  e x a m p le , in c lu d e  th e  fo l
lo w in g :

1. W h a t is th e  o b je c t  o f  th e  le g is la tio n ?
2. W h a t a rc  th e  p r in c ip a l  m e a n s  b y  w h ic h  th e  le g is la tio n  

s e e k s  to  a c h ie v e  th e  o b je c t?
3. A re  th e  m e a n s  s e t  d o w n  p ro p o r tio n a l to  th e  o b je c t  to  b e  

a c h ie v e d ?  T h a t  is:
A re  th ey  a p p ro p r ia te ly  d e s ig n e d  to  a c h ie v e  th e  o b je c t?
A re  th e y  c o n s is te n t  w ith  th e  fu n d a m e n ta l le g is la tiv e  p r in 
c ip le s?
Is th e ir  e f fe c t  p ro p o r tio n a l  to  th e  im p o r ta n c e  o f  th e  
o b je c t?

4 . I f  th e  m e a n s  a re  n o t  p ro p o r tio n a l to  th e  o b je c t,  d o e s  th e  
im p o r ta n c e  o f  th e  o b je c t  o u tw e ig h  th e  la c k  o f  p ro p o r tio n 
a li ty  th a t h a s  b e e n  d is c lo se d ?

T h e  fu n d a m e n ta l  le g is la t iv e  p r in c ip le s  a re  b ro a d ly  c a s t  
a n d ,  a s  a  r e s u l t ,  th e  p o w e r  c o n f e r r e d  o n  P a r l i a m e n ta r y

Counsel to advise on the appropriateness of legislation is 
wide. This advice can be pitched at any one of the three lev
els. First, Parliamentary Counsel’s officers will alert depart
ments to possible breaches of the principles when drafting 
legislation pursuant to Cabinet instructions. Second, if no 
agreement about the form of legislation can be reached 
betw een the O ffice and the departm ent concerned, 
Parliamentary Counsel may pursue the matter with the Chief 
Executive or Minister concerned. If these discussions prove 
unfruitful, Parliamentary Counsel may draw the issue in 
question to the attention of Cabinet’s Parliamentary Business 
and Legislation Committee of which he/she is a member.

The Public Business and Legislation Committee monitors, 
reviews and ranks legislative proposals for Cabinet and is 
responsible to Cabinet for the efficiency and effectiveness of 
the Government’s legislative systems and programs. One of 
its terms of reference is to advise the Cabinet of any dissent
ing views expressed either by the Attorney-General or 
Parliamentary Counsel concerning the operation of the fun
damental legislative principles or any other matters in pro
posed legislative initiatives. The Office is, therefore, autho
rised and entitled to express its views regarding the form and 
content of legislation at the highest levels of Queensland 
government.5

Innovations
The Legislative Standards Act commands attention for a 
number of different and important reasons. It codifies princi
ples of best legislative practice in detailed terms, terms 
designed not only to better protect the rights and privileges 
of individuals and the Parliament, respectively, but also to 
improve the quality of legislation more generally. It amounts, 
in effect, to a mini bill of rights, although its methods of 
enforcement are quite different from those usually associated 
with such bills.

It establishes the Office of Parliamentary Counsel to act 
as the guardian of these new principles. The Office will not, 
of course, have effectively performed its role in this regard 
until it has instilled an awareness of, and adherence to, the 
principles within each department with which it deals. In the 
interim, however, the authority with which it has been con
ferred will ensure that, within government, considerable 
pressure can and will be brought to bear to ensure that rea
soned legislation is produced.

The Act provides Parliamentary Counsel with a wide- 
ranging and independently exercised mandate. The role of 
Parliamentary Counsel is not limited to drafting legislation on 
government instruction. It may also draft private members 
bills and any other bills for Members if requested to do so. 
The Office not only provides advice to Ministers with regard 
to the application of the fundamental legislative principles but 
may also advise individual Members in relation to them. 
Perhaps, more interstingly, the Office is required to provide 
advice to Ministers and Members on alternative ways of 
achieving the policy objectives embodied in legislation 
(s.7(g) and (h)). This policy role is expressed in broad terms 
and marks a significant departure from the more technical 
functions which similar offices have traditionally pursued.

In short, Parliamentary Counsel is no longer the creature 
of governm ent but like the A uditor-G eneral and the 
Ombudsman, stands alone and forms part of a new, post- 
Fitzgerald system of checks and balances on which good 
government in Queensland will now be founded.
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C o m m e n t
There are two features of the legislation which, I believe, 
deserve more detailed consideration. The first is the enmesh- 
ment of Parliamentary Counsel in policy issues. The second 
concerns the role which the Parliament should play in scruti
nising new bills and subordinate legislation. I will deal with 
each in turn.

It has never been the case, however popularly the view 
may be held, that Parliamentary Counsel’s staff are mere tech
nicians. In order properly to perform their functions, these 
staff must immerse themselves in the policy domain inhabited 
by the legislation with which they are concerned. No Cabinet 
instruction ever provides comprehensive guidance on how 
relevant policy objectives should be effected in legislation. A 
host of second order policy issues must, therefore, be resolved 
during drafting.

Consequently, to construct an effective 
legislative scheme there must be continuous 
dialogue between a sponsoring department 
and those drafting its legislation. As they 
arise, policy problems will then be resolved 
by the two in tandem and each will bring to 
the problems a knowledge of, and attitude 
towards, the policy concerned.6 So much can 
be taken as read. However, the Legislative 
Standards Act adds two further dimensions to 
Parliamentary Counsel’s role which are novel 
and potentially controversial.

Follow ing the A c t’s in troduction ,
Parliamentary Counsel in Queensland enters 
policy negotiations as the representative of a 
clearly defined set of legislative values -  the 
values embodied in the fundamental legisla
tive principles. These principles and values, 
in turn, have a clear policy content. As the 
guardian of the princip les, therefore,
Parliamentary Counsel’s influence in policy 
discussion is likely to be enhanced consider
ably.

The influence of the Office need not stop there. 
Parliamentary Counsel is given a clear mandate by the Act 
not only to advise on the application of the fundamental leg
islative principles but also to advise Ministers, parliamentari
ans and departmental officers on any ‘alternative ways of 
achieving policy objectives (s.7(g) and (h)). While this may 
mean no more than that Parliamentary Counsel staff carry out 
their traditional functions as previously described, the very 
general way in which the mandate is couched appears to give 
Parliamentary Counsel an authority to contribute to policy 
development, which is not only uncharted but unprecedented.

In coming years, one of the more fascinating exercises in 
Australian administrative law will be to observe how exactly 
Queensland’s Parliamentary Counsel balances the Office’s 
traditional requirement for professional detachment with its 
newly conferred mandate to intervene in and suggest alterna
tive means of achieving the government’s policy objectives. 
The present Parliamentary Counsel, John Leahy, formulated 
the dilemma in these terms:

One the one hand, the drafter must remain professionally detached and 
objective. The drafter must not allow personal views to affect profes
sional judgement nor become a partisan in areas of political or policy 
controversy. . .

On the other hand . . .  the drafter must adopt a pro-active role . . .  the 
drafter must frequently play devil’s advocate and forcefully point out 
the implications and consequences of policy proposals and alternative 
approaches to implement them. If the drafter fails to do so, the drafter 
does not cany out the drafter’s professional role to serve the interests of 
his or her client7

Paradoxically, and in conclusion, the very strength of 
Parliamentary Counsel’s new role may turn out to constitute 
one of the legislation’s principal weaknesses. This is because 
the task of commenting on the appropriate form of legislation 
and on its compliance with the fundamental legislative princi
ples falls primarily on Parliamentary Counsel’s shoulders and, 
therefore, remains ‘in house’.

Unlike the systems established in Canberra and Victoria, 
no parliamentary scrutiny of acts and regulations committee 
has yet been established. The existence of such a committee is

of great importance, since it is 
only through such a m ulti
party  com m ittee that the 
scrutiny process can become 
more open and accessible.

At present, it is only the 
governm ent which has the 
benefit of professional advice 
regarding the form and quality 
o f legislation. It would be 
preferable if, in addition, a 
parliamentary committee (and, 
through it, the Parliament as a 
whole) could also receive sim
ilar advice, whether provided 
by Parliamentary Counsel or 
independently  by the 
Parliament’s own staff.

The Goss Government is 
currently considering whether 
to establish such a committee. 
Were it to do so, the Queens

land Parliament’s capacity to hold government to account 
would be significantly advanced and Queensland’s model of 
legislative review could unequivocally be held out as the 
exemplar for the development of similar systems elsewhere in 
Australia and other Westminster countries.
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Stephen Argument

Protection o f personal 
rights and liberties... 
by Parliament?

Stephen Argument is the Secretary to the Senate Standing 
Committee for the Scrutiny of Bills, though, at the time of writ
ing, he was on secondment to the Department o f Social 
Security.

In October 1992, Peter Costello MP, then the Shadow Attorney-General 
and Shadow Minister for Justice, said (in the context of the High Court’s 
decision in the Political Broadcasts case):1

If  the [Federal] Parliam ent d oes not reassert an interest in  defending hum an rights 
and i f  the [H igh] C ourt takes up that ro le  it  w ill in ev itab ly  p o litic ise  the ro le  o f  the 
Court and u ltim ately dam age its prestige.

He went on to say:
A  parliam entary com m ittee  to scrutinise leg isla tion  against accepted  principles o f  
individual rights w ou ld  be a  g ood  step  in  sh ow in g  the Parliam ent is interested in  
taking up this role*

In fact, the Federal Parliament has had such a committee since 1981, 
when the Senate Standing Committee for the Scrutiny of Bills was first 
established. Since Spencer Zifcak’s article in this issue refers to the role 
of such committees, it may be useful to set out some information about 
the work of the Scrutiny of Bills Committee and, in particular, to consider 
the Committee’s role in relation to the protection of individual rights.

The Scrutiny of Bills Committee’s terms of reference
Under Senate Standing Order 24, the Scrutiny of Bills Committee is 
charged with reporting to the Senate, in respect of each Bill introduced 
into the Senate, as to whether any of the clauses of those Bills
(i) trespass unduly on personal rights and liberties;
(ii) make rights, liberties or obligations unduly dependent upon insuffi

ciently defined administrative powers;
(iii) make such rights liberties or obligations unduly dependent on non- 

reviewable decisions;
(iv) inappropriately delegate legislative powers; or
(v) insufficiently subject the exercise of legislative power to parliamen

tary scrutiny.
While terms of reference (iv) and (v) above are aimed more at protect

ing the power of the Parliament itself, terms of reference (i) to (iii) are 
directly relevant to the issue of protecting individual rights.

Of most obvious relevance is term of reference (i). Since its formation, 
the Committee has drawn attention to a wide variety of matters as possi
bly constituting an undue trespass on personal rights and liberties. They 
include issues such as retrospective legislation (including the topical issue 
of ‘legislation by press release’), abrogation of the privilege against self
incrimination, reversal of the onus of proof, strict liability offences and 
limitations on the conferral of powers to search and seize without a war
rant.3

If (in the Committee’s view) a Bill contains provisions which do any 
of these things, the Committee will draw the attention of the Senate to the 
relevant clause(s) and, in so doing, set out its concerns. It will also invite 
the Minister responsible for the relevant Bill to respond to those concerns, 
giving the Minister the opportunity to offer whatever she or he can by 
way of explanation or justification for the provision(s). If such a response 
is received, the Committee is then able to report it to the Senate, thereby 
giving the Senate further information on which to base its final decision 
as to whether, in all the circumstances, it should pass the relevant 
clause(s). In this context, it is important to note that the final decision 
about the provision(s) always rests with the Senate.4
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The Scrutiny of Bills Committee and ‘human 
rights’
In the last few years, the Scrutiny of Bills Committee has 
become increasingly involved in what might be termed 
‘human rights issues’. It is useful to set out a little more detail 
on two such instances because, apart from anything else, they 
demonstrate how the Committee fits into the parliamentary 
and legislative processes.

In its Alert Digest No. 8 of 1991, the Scrutiny of Bills 
Committee considered the Political Broadcasts and Political 
Disclosures Bill 1991 which, readers will recall, was ultimate
ly the focus of the Political Broadcasts case. Readers will also 
recall that, among other things, the Bill proposed to amend the 
Broadcasting Act 1942 in order to prohibit the broadcasting of 
political broadcasting at all times.

The Committee observed that, prima facie, the limitations 
that the Bill proposed would amount to an interference with 
the freedom of expression. In so doing, the Committee drew 
the Senate’s attention to Article 19 of the International 
Convention on Civil and Political Rights (ICCPR), which 
enshrined that freedom. However, the Committee also noted 
that the freedom was not absolute and that Article 19 contem
plated there being ‘necessary’ restrictions on the freedom, 
based on the need to respect the rights and reputations of oth
ers and the need to protect national security, public order, pub
lic health or morals.

After noting what kinds of restrictions were currently 
regarded as necessary (referring to matters such as defama
tion, pornography and the incitement of racial hatred), the 
Committee concluded that, ultimately, what was a ‘necessary’ 
restriction was a matter of public policy. In the Committee’s 
view, this was a matter for decision by the Parliament, not the 
Scrutiny of Bills Committee.

The Parliament decided that the restrictions imposed by the 
Bill were necessary. As readers will be aware, in the Political 
Broadcasts case, the High Court subsequently decided that 
they were not.5

The second example is the amendments to the Migration 
Act 1958 that were implemented by the Migration Amendment 
Act 1992. In essence, the amending Act inserted a new 
Division into the Migration Act that dealt with the custody of 
‘certain non-citizens’ -  that is Cambodian ‘boat people’. As a 
consequence of the way the amendments came into the 
Parliament and also the speed with which the Parliament then 
dealt with them, the Scrutiny of Bills Committee raised certain 
aspects of the amendments after they had actually been 
passed.6

In its Seventh Report o f 1992, the Scrutiny of Bills 
Committee observed that the amendments to the Migration 
Act appeared to make special rules for a particular group of 
people -  contrary to paragraph 2 of Article 2 of the ICCPR -  
and to deny those persons access to the courts -  contrary to 
paragraph 4 of Article 9, paragraph 1 of Article 10 and para
graph 1 of Article 14 of the ICCPR. As with the amendments 
to the Broadcast Act, the Committee suggested that whether or 
not such measures were necessary was a matter for the 
Parliament However, the Committee emphasised that its role 
in these kinds of circumstances was to ensure, as far as possi
ble, that when the Senate considered such measures it was 
aware of the possible implications for the Committee’s terms 
of reference.7

The Committee concluded by noting that a legal challenge 
to the legislation had already been foreshadowed. That being 
the case, it accepted that the legality of the Bill would, in all 
probability, ultimately be determined by the High Court and, 
accordingly, made no further comment In fact, the High Court 
dealt with the amendments in Chu Kheng Lim v Minister for 
Immigration, Local Government and Ethnic Affairs (1992) 67 
ALJR 125. In that case, a significant number of the amend
ments were found to be invalid, for the kinds of reasons allud
ed to by the Committee.

The Scrutiny of Bills Committee and the 
Parliament
One of the things that these examples demonstrate is that 
(quite properly) the will of the Parliament is an important fac
tor in all of this. While trespassing on individual rights 
(whether or not those rights are the subject of international 
treaties or other forms of explicit obligations) is ‘a bad thing’, 
the Parliament can do bad things. This is a necessary (and, 
perhaps, unfortunate) feature of parliamentary supremacy. 
Given the activities of the High Court in recent years, howev
er, it is probably the case that the Parliament is not quite as 
supreme as it might think it is.

The concept of parliamentary supremacy should also be 
borne in mind when considering the likely impact of the 
Legislative Standards Act 1992 in Queensland, which Dr 
Zifcak has so clearly set out in the preceding article. Without 
wishing to pour a bucket of cold water on what Dr Zifcak has 
said, a note of caution would have to be added. That is, it 
should always be remembered that, despite the new Act, 
despite the existence of statutory standards, despite the new 
and independent Office of Parliamentary Counsel and despite 
that Office’s active new role in the legislative process, the 
capacity will always exist for the Queensland Parliament to 
override the Legislative Standards Act and to ignore the 
protestations of the Office of Parliamentary Counsel. It should 
also be remembered that Queensland has a unicameral parlia
ment, which means that, in practice, the government of the 
day rules the roost.
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While it is fervently to be hoped that the Queensland 
Parliament does not seek to ignore the Legislative Standards 
Act, the Scrutiny of Bills Committee’s experience would tend 
to suggest that parliaments do not necessarily take much notice 
of bodies that try to tell them what they can and cannot do. 
This was implicitly acknowledged by Peter Costello in his 
1992 comments, where he asserted that his proposed parlia
mentary committee would

o n ly  w ork  i f  the G overnm ent takes it  seriou sly  -  i f  it  a llow s indepen
den ce to  its m em bers and takes n otice  o f  its decision s.1

This is true. More to the point, however, is that the 
Parliament must take the committee seriously and that the 
Parliament must take notice of its decisions.

I will now pick up on two small points from Dr Zifcak’s 
article before concluding.

The role of Parliamentary Counsel as a legislative 
scrutineer
Dr Zifcak refers to the enhanced role, under the Legislative 
Standards Act, of the Office of Parliamentary Counsel, which 
becomes a more active and visible participant in the legislative 
process. In the Commonwealth sphere, it has been increasingly 
evident that the Commonwealth Office of Parliamentary 
Counsel does much good work in the area of legislative scruti
ny. In 1991, the (then) First Parliamentary Counsel of the 
Commonwealth, Mr Ian Turnbull QC, told the Scrutiny of 
Bills Committee’s tenth anniversary seminar that, in his view, 
it was

safe  to say  that the p rov ision s that get in to  B ills  and co m e before the 
Scrutiny o f  B ills  C om m ittee are the tip o f  the iceberg. I think that a  far 
greater num ber that w o u ld  h ave o ffen d ed  h ave not been  put in  the 
B ills  b eca u se  [th e drafters] h a v e  a d v ised  the departm ents and the 
departm ents h ave had the sense to w ithdraw them . A fter  a ll, w hen w e  
say  that the Scrutiny o f  B ills  C om m ittee d oes not lik e  som eth ing, that 
is  a  very p ow erfu l w eapon  in  our armoury.’

It may also be said that the more informed and attentive 
legal and legislation areas of the better Commonwealth depart
ments10 act as a further filter, by cutting out at an even earlier 
stage of the process some of the more outrageous proposals 
emanating from the so-called ‘policy’ areas of their depart
ments. The ‘enmeshment’ of Parliamentary Counsel in policy 
issues under the new Queensland regime may help to alleviate 
these sorts of problems. However, in the Commonwealth 
sphere, regardless of the combined efforts of these areas and 
the Office of Parliamentary Counsel, some fairly obviously 
offensive material still gets to the Parliament (and, obviously, 
it often gets passed).

The spread of scrutiny of bills committees
My second point is that the Scrutiny of Bills model is spread
ing. Dr Zifcak notes that a committee with responsibility for 
scrutinising primary legislation is proposed for Queensland. 
Such committees now exist in the Australian Capital Territory 
and Victoria. The Scrutiny of Bills model has also been partly 
adopted (though, unfortunately, not the individual rights 
aspect) by the British House of Lords. It is to be hoped that 
this spread continues.11 The establishment of a committee in 
Queensland, however, would be an important next step, as it 
will be particularly interesting to see how such a committee 
works in conjunction with the Legislative Standards Act and 
the new, improved Office of Parliamentary Counsel. It can 
only work better than the system that was in place before.
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So long a s . . .  discretionary decisions of governmental agencies are 
immunised from citizen challenge in the courtroom, government 

officials will retain their practical monopoly over the business of
implementing the public interest. . .

It is extraordinary for government to take the position that citizens -  
who have the most direct stake -  should have no significant role to play 

in the determination of their environmental destiny. Is pursuit of the pub-
lie interest to be the exclusive preserve of a professional bureaucracy?

Joseph Sax1
It was extraordinary to Joseph Sax that the government and the bureau
cracy were so hostile to the idea of allowing ordinary citizens to assist 
in enforcing environmental laws. However, it is evident that, although 
citizen suits have existed for over 20 years, there is still strong reluc
tance in Australia to adopt them as a mechanism for increasing compli
ance with environmental laws.

There are two (related) reasons for this. First, the prospect of citizen 
suits gives real enforcement ‘teeth’ to public law. Public law creates 
and regulates public rights. While the public at large benefit from the 
enforcement of public rights there are private interests that will not. In 
the environmental field this conflict is obvious. The private interests 
opposing the expansion of public rights and the elements of the execu
tive that support those interests are hostile to citizen suits.

Second, citizen suits create a form of accountability that has been 
lacking from the process of government administration. Why is this so? 
It is because citizen suits empower ordinary citizens to enforce the law, 
so that environmental decision making is government by the rule of law 
and not the rule of bureaucrats and Ministers.

This is so significant because the area of environmental law is an 
area where there are clearly conflicting aims that either have not, or 
cannot, be reconciled. These are the goals of environmental protection 
and the goals of a western, capitalist, resource-intensive society. While 
the contradiction and conflict inherent in the pursuit of these conflicting 
goals has not been addressed in any serious way by the community, reg
ulatory agencies governing pollution and resource management must 
deal with it every day. It is here that tensions are the most evident and 
the need for accountability is greatest if the public values expressed by 
parliament are to be vindicated.

This article seeks to explore these aspects of citizen suits so as to 
understand why they are a useful enforcement mechanism that can 
complement enforcement through the criminal law.

Definition
Citizen suits are cases brought by citizens who seek to enforce public 
rights. In the environmental arena they are cases brought to enforce the 
rights or obligations created by environmental laws. They are civil as 
opposed to criminal cases. While citizen suits are often brought against 
government authorities this is not a definitive feature.

Some of the features that help define citizen suits as a distinct form 
of litigation are detailed below.
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The type o f action
It may help to be somewhat more specific about the types of 
actions that are covered by the concept. They include both 
actions analogous to traditional common law judicial review 
cases as well as civil enforcement cases brought pursuant to 
liberalised standing laws. This is not a clear distinction in 
legal terms as statutory or common law judicial review cases 
are also a form of civil enforcement.

The rights that they enforce
Environmental law is one of the better examples of public 
law. In so far as environmental law is true environmental law 
(as opposed to property law or resource allocation law) its 
aim is to protect public rights. The protection of the environ
ment, either in order that all society may benefit from envi
ronmental quality (an anthropocentric approach) or for its 
own sake (an ecocentric approach), is based clearly around 
benefits to society as a whole or a philosophical view about 
the relationship between people and the natural environment. 
They clearly are creating and regulating public -  as opposed 
to private -  rights.

Who brings them?
Since I have included civil enforcement actions in the defini
tion of citizen suits, some distinction needs to be made 
between the motivation of the parties bringing such actions. 
For example, the majority of civil enforcement of s.52 of the 
Trade Practices Act 1974 pursuant to s.80 of that Act has 
been by business competitors rather than by people who, for 
altruistic reasons, seek to enforce public laws.2

Consequently another feature of citizen suits is that they 
are brought not by people wishing to advance their own 
financial or proprietary interests but by people with a desire 
to fulfil what they perceive to be the public interest in the 
enforcement of the law. In the case of environmental citizen 
suits the distinction is between those who act in order to 
uphold environmental laws for the environment’s sake and 
those who act to uphold environmental laws because this 
will advance their own private interests.

Against whom are they brought?
Citizen suits are brought against two distinct types of party. 
This obviously depends on the nature of the case. The first 
type of case is the more routine enforcement case that 
involves ensuring compliance by a regulated party with the 
requirements set down by the relevant regulator. In this func
tion citizen suits are essentially complementing existing reg
ulatory enforcement efforts. This is the type of action that 
gives the enforcement ‘teeth’.

The second type of case is that which is brought principal
ly against a regulatory agency in order to ensure compliance 
by the agency with its empowering statute or other regulato
ry requirements. While these cases may have wider implica
tions for regulatory behaviour, they usually challenge a par
ticular regulatory action. Often, regulated parties such as 
polluters or foresters may also need to be joined in the pro
ceedings. It is when these parties are involved that the 
accountability aspect of the litigation is most important.

The need for statutory provisions
A prerequisite for most citizen suits are statutory provisions 
allowing citizens to bring actions to prevent breaches of the 
law. There are two reasons why such provisions are necessary.

S U I T S

The first reason is to overcome the restrictive common 
law rules of standing. The well known position is that in 
Australian Conservation Foundation v Commonwealth 
(1980) 146 CLR 493 where the court held that the plaintiff 
did not have standing to enforce the provisions of the 
Environment Protection (Impact o f Proposals) Act 1974 
(Cth). Justice Gibbs (as he then was) made the notorious 
comment that the special interest for die purposes of stand
ing:

does not mean a mere inteUectual or emotional concern . . .  A belief, 
however strongly felt, that the law generally, or a particular law, 
should be observed . . . does not give its possessor locus standi, [at 
pp.530-1]

The impact of this decision has been mitigated somewhat 
by later decisions of the High Court {Onus v Alcoa (1981) 36 
ALR 425) and decisions of the Federal Court {Ogle v 
Strickland (1987) 71 ALR 41, Australian Conservation 
Foundation v Minister for Resources (1989) 19 ALD 70), 
but these have all been working within the restrictive frame
work of the ACF case. Special leave was given by the High 
Court in 1989 in a case which would have allowed the recon
sideration of the ACF decision (an appeal from the decision 
in Central Queensland Speleological Society v Central 
Queensland Cement [1989] 2 Qd R 512). However, unfortu
nately, due to manoeuvring in the lower court, the case was 
not heard.

Thus, any potential applicant must rely on statutory provi
sions liberalising standing or have the type of direct interest 
required by the ACF case.

Standing provisions alone will only allow the bringing of 
actions of the nature of traditional judicial review. While the 
ability to bring judicial review proceedings is a valuable 
advancement on total exclusion from the implementation of 
environmental laws, it is only half the picture. The other ele
ment of citizen suits is civil enforcement. This allows 
breaches of statutes to be enforced by civil as well as crimi
nal means.

Special provision needs to be made to allow this to occur. 
This is because where criminal sanctions are provided, there 
are strong policy reasons why, in the absence of specific 
statutory provisions, civil remedies should not be granted to 
enforce the law (see Peek v New South Wales Egg 
Corporation (1986) 4 NSWLR 1). Without specific legisla
tive authority a plaintiff will have great difficulty seeking 
civil remedies for breaches of a statute if these remedies 
effectively by-pass the criminal sanctions provided by the 
legislation.

History of citizen suit provisions
Citizen participation in the enforcement of the law is not 
new. Public rights under the English common law have been 
protected to some extent by private prosecution of criminal 
offences and actions such as public nuisance.

United States
The real impetus for the development of citizen suits has 
come from the U nited States. In 1943, in Associated 
Industries v Ickes 134 F.2d 694 (2d Cir. 1943), the right of 
‘private attomeys-general’ to enforce public rights created 
by statute was recognised so long as the private litigants’ 
interests were sufficiently affected. In 1963, the Supreme 
Court recognised the legitimacy of public enforcement of 
non-economic public rights in National Association for the
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Advancement o f Colored People v Button 371 US 415 
(1963).

The great breakthrough for citizen suits in the environ
mental field was the inclusion of a citizen suit provision in 
the federal Clean Air Act 1970. This, in turn, was derived 
from the provisions of the Michigan Environment Protection 
Act of 1970 which was originally drafted by Professor Joseph 
Sax of the University of Michigan.3

Following the adoption of the citizen suit provisions in the 
Clean Air Act all but two of the major federal environmental 
statutes now include provision for citizen suits.

With the exception of citizen enforcement of the National 
Environmental Policy Act, the availability of citizen suits did 
not lead to widespread citizen enforcement efforts until after 
1980. Since then, there has been a rapid expansion in citizen 
suit actions to such an extent that ‘citizen enforcement of 
public rights now is embedded permanently in the framework 
of [the United States] government’.4

Australia
Although environmental citizen suits have been possible in 
the absence of specific statutory provision (for example Kent 
v Johnson (1973) 21 FLR 177) Australian legislatures were 
not quick to follow the lead of those in the United States in 
m aking statu to ry  p rov ision  fo r them . Indeed, the 
Commonwealth legislation equivalent to the National 
Environmental Policy Act (NEPA) -  the Environment 
Protection (Impact o f Proposals) Act 1974 -  was specifically 
designed so as to exclude the possibility of citizens taking 
action to enforce its provisions.5

Some scope is now provided for remedying breaches of 
Commonwealth environmental laws on the traditional judi
cial review  grounds by the Administrative Decisions 
(Judicial Review) Act 1977. The advantage of such a statute 
is that it provides a mechanism for judicial review of most 
Commonwealth legislation and, although the standing 
requirement is restrictive (limited to a ‘person aggrieved’), it 
has been superable in some environm ental cases (see 
Australian Conservation Foundation v M inister fo r  
Resources (1989) 19 ALD 70). However, even if the standing 
provision was not so restrictive, it would only provide one 
element of an effective citizen suit provision, judicial review, 
and not for civil enforcement more generally.

In contrast, at about the same time as the Environment 
Protection (Impact of Proposals) Act was passed, provisions 
were included in the Trade Practices Act 1974 allowing civil 
enforcement of Parts 4 and 5 of the Act. Since then the 
Commonwealth has been slightly less reluctant to allow citi
zens access to the courts to enforce environmental laws (see 
Industrial Chemicals Notification and Assessment Act 1987 
s.83; World Heritage Properties Conservation Act 1983 s.14; 
Hazardous Wastes (Regulation of Imports and Exports) Act 
1989 s.41; Endangered Species Conservation Act 1992 
s.131).

Today, the only citizen suit provisions of any worth in 
practice are those in New South Wales. The first, best known 
and most used provision allowing citizen suits is s.123 of the 
Environmental Planning and Assessment Act 1979 (NSW). 
This allows any person to bring proceedings to remedy or 
restrain a breach of the Act whether or not any (private) right 
of that person has been infringed. As a result, it allows both 
the civil enforcement type action and the judicial review type 
action.
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Taking into account the nature of the legislation, s.123 has 
wide application. Not only does it cover local, regional and 
State environmental planning and development control but 
also the State Government’s responsibilities for environmen
tal impact assessment

Section 123 has allowed a number of very significant 
environmental protection cases to be brought in New South 
Wales (for example, Jarasius v Forestry Commission (No.l)
(1988) 71 LGRA 79, Corkill v Forestry Commission (1990) 
71 LGRA 116, Vaughan-Taylor v David Mitchell-Melcann 
(1991) 73 LGRA 366).

Sections equivalent to s.123 have been copied or inserted 
into much environm ental leg isla tion  since then (see 
Environmentally Hazardous Chemicals Act 1985 (NSW), 
s.57; Heritage Act 1977 (NSW), s.153; National Parks and 
Wildlife Act 1974 (NSW), S.176A; Wilderness Act 1987 
(NSW), s.27).

While these citizen suit provisions covered the important 
development control and nature conservation legislation in 
the State, until 1991 there were no workable citizen suit pro
visions covering the S ta te’s pollution laws. When the 
Environmental Offences and Penalties Act was passed in 
1989, it contained a provision allowing civil enforcement of 
any law if there was a breach likely to cause harm to the 
environment (s.25). While such a provision was of potential
ly very wide application, bringing citizen suits under it was 
made almost impossible by a requirement that any citizen 
bringing proceedings under the provision have the consent of 
the State’s pollution licensing agency, the State Pollution 
Control Commission. This rendered the provision unwork
able when government or government-supported interests 
were being challenged.6

Following these difficulties, the provision was amended in 
1991. The section still retains its broad application to breach
es of any law likely to cause harm to the environment but 
instead of an overtly political gatekeeper such as the State 
Pollution Control Commission, the role is handed to the 
Land and Environment Court.

Before proceedings under the section can commence, the 
applicant now needs the leave of the court. When considering 
whether leave should be granted, the court is required to con
sider whether there is a significant likelihood that the orders 
sought will be made, that the proceedings are not an abuse of 
process and that the proceedings are in the public interest. 
Although this provision has only been considered on one 
occasion it appears that, although an unnecessary hurdle for 
po ten tia l applican ts, the hurdle is not too great (see 
Environmental Offences and Penalties Act 1989 (NSW), 
s.25(3), Brown v Environment Protection Authority (1992) 75 
LGRA 397). The approach taken by the court is consistent 
with the legislative intent

The nature and utility of citizen suits
The need for new mechanisms for accountability o f 
government
The need for citizen suits coincides with the decline of par
liaments as a means of public accountability. Although pub
lic accountability through the parliament remains important, 
it is now no longer the sole means of calling the state 
machinery and officials to account Other mechanisms have 
been developed in order to keep the state accountable. 
Mechanisms include the establishment of an ombudsman and
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judicial or quasi-judicial review mechanisms such as the 
administrative appeals tribunals. The mechanisms of the new 
administrative law also provide avenues of review for the 
decisions of government. Citizen suits should be seen as a 
part of this process of finding alternative means to keep gov
ernment accountable.
A mechanism for promoting open regulation
One of the important aspects of citizen suits is that they 
bring regulatory behaviour into the public arena and hence 
open it up to public scrutiny. ‘Sunlight is said to be the best 
of disinfectants; electric light the most efficient policeman*.7 
Citizen suits illuminate regulatory conduct and hence assist 
in promoting regulatory behaviour in accordance with the 
law and closer to the expectations of the community.

This is a process of moving away from the ‘secretive, 
highly discretionary and conciliatory Anglo-Australian tradi
tion* of regulation8 to a more open-rule-oriented style of reg
ulation.

In the pollution area in particular
pollution control. . .  has been a notoriously in-house affair, driven by
professional concerns and a technical/engineering orientation.
Interests outside the symbiotic regulator-regulated relationship have
been systematically excluded at all stages. .  .*

The recognition that pollution control is largely a social, 
value-based process rather than a strictly technical one 
means that the old style of regulation is artificially and harm
fully restrictive. The open hostility of regulatory agencies to 
citizen suits10 results from a failure to abandon die culture of 
the old style of regulation and a perception that law enforce
ment by citizens disrupts the co-operative relationships 
between polluter and regulator.

This is because, in practice, the law itself is only the back
ground to the real regulation of environmentally destructive 
activities. The real regulation is a process of bargaining and 
negotiation. Compliance and non-compliance with the law 
depends much more on the negotiating process and the rela
tionships between the parties than on the law itself. Citizen 
suits avoid the subtleties, compromise and, arguably, the 
capture by this negotiation process. They aim to enforce the 
law as it is publicly stated rather than as it privately prac
tised.

This is not to say that negotiation and bargaining should 
not be part of environmental regulation but simply that 
where this is a closed process, citizen suits are an important 
mechanism for keeping that process lawful and ensuring that 
the gap between public perception and the reality of govern
ment regulation is minimised. For this reason they are seen 
by administrative agencies as disruptive, but from the point 
of view of public administration and accountability they are 
absolutely essential.

Privatised regulation
Another way of seeing citizen suits is as a form of privatised 
regulation. Although from the point of view of a regulatory 
authority that feels threatened by open and accountable regu
lation, citizen suits are undesirable, from the point of view of 
an authority keen to achieve environmental goals, third party 
civil enforcement through citizen suits is an aid rather than 
an impediment to its activities.

In the United States the recognition of the complementary 
nature of public and private sector enforcement of environ
mental laws is well developed. Indeed, discussions have now
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turned to the specialisation and co-ordination of enforcement 
roles between the public and private enforcers rather than 
whether or not private enforcement should have a role to 
play at all.

With limited resources, enforcement will always be the 
weak link in regulatory control. Thus, if there is a con
stituency which, for altruistic or self interested reasons, is 
available to assist in enforcement and help achieve greater 
compliance then it would seem logical to make use of that 
constituency.

The future of citizen suits in Australia
Procedural prerequisites for citizen suits
There are several procedural factors that will influence 
whether or not citizen suits are brought. The principal ones 
are the nature of environmental laws, standing and funding. 
As a policy question it is to these factors that legislators and 
administrators must pay attention when trying to encourage 
or discourage citizen suits. Only a brief discussion is includ
ed here as the topic has been discussed more extensively 
elsewhere."

In order for citizen suits to be possible there must be laws 
that create enforceable obligations. One might contrast the 
Environment Protection (Impact o f Proposals) Act 1974 
(Cth) with the Environmental Planning and Assessment Act 
1979 (NSW). The former (arguably) does not create enforce
able obligations in relation to environmental impact assess
ment while the latter clearly does. Simply in terms of the 
implementation of environmental policy, enforceable obliga
tions would seem essential12 but obviously without them 
there is little scope for citizen suits. A weak environmental 
law is a weak environm ental law, no m atter how it is 
enforced.

Once there are environmental laws that are worth enforc
ing, the next question is whether citizens can enforce them. 
This is the issue of standing and civil enforcement discussed 
above.

If citizens have standing and there are statutory provisions 
allowing civil enforcement then there remains the question 
of funding. Even where there are enforceable environmental 
laws and citizens have standing to bring civil enforcement 
proceedings, the final hurdle, that of funding, is often too 
great to cross.

There are several mechanisms that can be adopted to 
allow the funding hurdle to be crossed. To date, the principal 
mechanism for this has been through legal aid.

Until 1993 legal aid was available in New South Wales 
through the Legal Aid Commission. Because of cutbacks in 
funding and government frustration at the number of cases 
brought successfully against the government, legal aid was 
first made almost impossible to obtain under this scheme and 
then officially abolished from 1 January 1993.11 Not only has 
this meant that there is no funding to run such cases but also 
potential applicants are denied the indemnity against costs 
orders available under s.47 of the Legal Aid Commission Act 
1979. The threat of adverse costs orders is a very significant 
disincentive to the bringing of citizen suits which is not pre
sent, for example, in the United States where there is no gen
eral rule that costs follow the event.

Other States have not been so lucky as to be able to lose 
legal aid for environmental cases since it has never been 
available.14
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Although the Commonwealth does have a scheme of legal 
aid which does cover environmental matters affecting the 
national interest or matters of national concern, it is a highly 
discretionary scheme from which few grants of aid for envi
ronmental cases have been made.

Related to the question of funding are the procedural 
obstacles such as applications for security for costs and 
undertakings as to damages that inevitably face those bring
ing citizen suits.

In the absence of a satisfactory scheme of legal aid there 
are both statutory and judicial means of overcoming the 
funding and funding-related difficulties of citizen suits which 
will have to be pursued.15

Criminalisation or civilisation?
There has been much scepticism expressed recently about the 
utility of the criminal process as a means of preventing envi
ronmentally destructive activities.

The difficulties of the criminal process are particularly 
evident in the area of pollution control.16 In this area the use 
of crim inal sanctions has been the principal means of 
enforcement.

Crim inal sanctions provide a highly visible sign of 
enforcement. The symbolism of the criminal law and the 
large maximum penalties available under statutes such as the 
Environmental Offences and Penalties Act are clearly of 
great political value. The reason is that:

they offer high visibility political response without interfering with
bureaucratic/business interests. They neither challenge the paradigm
of growth, nor do they fundamentally re-direct corporate or bureau
cratic behaviour.17

A large number of cases passing through the courts 
dramatises the process of pollution control and gives the mis
leading impression that ‘the pollution problem’ is being 
addressed. Criminal laws provide a means of satisfying the 
public demands for environmental protection without funda
mentally questioning the role of polluting industries.18

What criminal law fails to address is the institutionalised 
respectable polluters which routinely and lawfully pollute 
our land, air and water. It is here that the politically difficult 
pollution issues arise. It is here that regulators such as the 
EPA are hamstrung by the conflicting aims of pollution con
trol -  reducing pollution while maintaining industry.

However, even if we accept these institutionalised prob
lems, there is room to ask whether civil enforcement and 
third party enforcement of pollution laws should play a 
greater role and whether a broader mix of enforcement strate
gies would achieve greater level of compliance.

Unlike the drugs area, where the ideas of criminalisation, 
punishment and deterrence are so entrenched that there is lit
tle political space for alternative approaches, there is more 
room for discussion of alternatives to criminal law in the pol
lution area.19 This is a much broader debate about the role of 
law in controlling the behaviour of corporations.

At the heart of such a debate must lie a serious desire to 
actually reduce pollution rather than a desire to be seen to 
address the pollution problem. For reasons outlined below, 
the impetus for this will have to come from the parliament 
rather than the executive government.

S U I T S

Parliament or the executive?
One of the important aspects of Australian political life -  and 
perhaps modem western government -  is its domination by 
the bureaucracy. It is the nature of citizen suits that they 
allow the public to enforce the law. The bureaucracy’s deci
sions about when or when not to enforce the law are side
stepped. Not only do citizen suits deny the bureaucracy a 
monopoly on determining the public interest but they also 
subject it to challenge if its actions are unlawful. Neither of 
these matters are welcomed by bureaucrats or the executive.

Consequently, it is unlikely that proposals for greater use 
of citizen suits will come from the bureaucracy. Without 
enlightened leadership, it is also unlikely that provisions 
allowing citizen suits will emerge from the executive govern
ment. Allowing private citizens to challenge the lawfulness 
of government actions is not popular. Citizen suits challeng
ing government or governm ent-supported interests are 
extremely unpopular among those who do not have a healthy 
respect for democracy and the rule of law. For a government 
committed to a particular political agenda it requires a rela
tively broad-minded view of the democratic process to wel
come citizen challenges to government conduct on the 
grounds of its unlawfulness.

One of the reasons that citizen suit provisions have not 
been more widespread is that there has not been a clear par
liamentary recognition that mechanisms other than parlia
ment and ministerial responsibility are necessary to control 
executive and agency behaviour. This contrasts with the posi
tion in the United States where:

[c]itizen suits provisions have been found to be helpful both in encour
aging diligent federal enforcement of environmental statutes and tak
ing actions against violators of these Acts.30

The reason for this is, perhaps, that in a parliamentary sys
tem dominated by two parties, with a government which con
trols the parliamentary process, the interests of the executive 
government and the interests of the bureaucracy are closely 
aligned. The executive has little incentive to introduce provi
sions allowing third parties to ensure the lawfulness of gov
ernment behaviour.

Certainly in New South Wales the parliamentary process 
has been immeasurably improved with the balance of power 
in both houses of parliament lying outside the control of the 
major parties. A more active parliam entary committee 
process has also allowed better scrutiny of, and more parlia
mentary input into, bills developed by the executive.

The fate of citizen suit provisions may, therefore, be 
aligned with the fate of the parliamentary process and mech
anisms to make governments more accountable.

Conclusion
Citizen suits are an important mechanism for enforcing pub
lic laws. In so far as they provide a mechanism for civil 
enforcement they are an alternative to criminal enforcement 
Because they allow citizens to test the lawfulness of execu
tive conduct they fulfil a role not addressed by the criminal 
law. In both roles they should form an important part of any 
scheme aiming at compliance with environmental laws. 
Whether they will, however, largely depends on how willing 
executive governments are to expose themselves to this form 
of accountability and to what extent parliaments are able to 
impose it upon them.
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LETTERS
Dear Editor,
I found Martin Ryan’s contribution to the August 1993 issue of 
A ltU  annoying and less than helpful.

Overcommitment (nowhere defined) can lead to defaults on 
repayments! Shock! Horror! These defaults can lead to bank
ruptcy! People who are harassed over debts are more likely to 
petition for their own bankruptcy than those who are not 
harassed and the greater the debt, the greater the level of harass
ment!! How new!! How exciting!!

From the table included in the article we find that threats of 
legal action and the sending of non-abusive letters are major 
collection methods used by creditors, presumably before the 
instigation of legal proceedings although Ryan does not cate
gorise legal proceedings as a collection method. He does not 
comment on the requirement of a letter before action in most 
proceedings for debt as a prerequisite to a claim in most juris
dictions.

Ryan bastardises Kercher’s definition of ‘the use of unfair 
non-judicial tactics in an attempt to coerce payment of a civil 
debt’ by making the sending of letters of demand out to be 
‘unfair’. In those circumstances actually commencing court 
action against a debtor must be positively unconscionable.

In my view, articles which push untenable variants of social 
justice arguments to illogical extremes make it very much hard
er for those of us who are struggling for real equity in the legal 
system to get anywhere -  the conservatives paint us all with the 
same brush!

I would hope that future editors strongly consider the practi
cal effect of what they are about to print before rushing copy to 
the typesetter.

Jon Gorr 
Clifton Hill

Reply
Dear Editor,
Jon Gorr accuses me of pushing arguments to illogical extremes 
and makes a number of specific points of criticism of my arti
cle. In doing so, I think he has distorted and oversimplified my 
findings and conclusions.

First, Mr Gorr may find my main finding that creditor 
harassment, combined with insolvency, is a major precipitant 
for petitioning for bankruptcy for the sample that I interviewed 
neither new nor exciting, but it was the first time that a clear 
link had been established empirically in a systematic piece of 
research. Mr Gorr may have been privy to this knowledge, 
derived from whatever source, but others who are less well 
informed may find this research finding both new and surpris
ing. Certainly, there was considerable media interest engen
dered by the article.

Second, I do understand that a letter before legal action 
begins is required in most jurisdictions. I have no argument with 
this and do not consider such letters nor subsequent legal action 
per se to be unfair. I have no quarrel with legitimate and fair 
means of debt collection as response to default

Third, Mr Gorr contends that I have utilised Kercher’s defin
ition to make the sending of letters of demand ‘unfair’ and legal 
action ‘unconscionable’. If he had read on further in the article, 
he would have seen that my definition of harassment also 
included collection methods that are reasonable and proper as 
an individual method, among which I would include letters and 
court action, but when used in combination with other methods 
and in such frequency and duration, they are perceived as 
harassment. He seems to ignore the important fact that 27% of 
the sample were subjected to four or more methods of collec
tion, 44% had contact several times a week with the main 
harassing creditor and for 35% this pressure went on for six 
months or more.

Mr Gorr appears to ignore totally my main argument that 
excessive creditor harassment, originating primarily from 
finance companies going beyond the use of legitimate collec
tion efforts, needs to be curbed to prevent overcommitted 
debtors from resorting to bankruptcy and then, when bankrupt, 
these people should be adequately protected from further collec
tion attempts.

Martin Ryan 
Melbourne
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Marooned
in Port Hedland

Nick Poynder

The case of the boat 
people The UN Human 
Rights Committee in 
practice

Nick Poynder is Co-ordinator of the Refugee Advice and 
Casework Service in Sydney

On 20 June 1993, a Communication was forwarded to the United 
Nations Human Rights Committee on behalf of a Cambodian national 
who is currently being detained by the Federal Government in the Port 
Hedland immigration detention centre.

The applicant arrived in Australia by boat with 25 other Cambodian 
nationals in November 1989. Shortly after his arrival, he made applica
tion for refugee status, pursuant to the 1951 UN Convention Relating to 
the Status of Refugees and the 1967 Protocol. His application was final
ly rejected by the Immigration Department in December 1992, and he is 
currently seeking review of that decision before the Federal Court of 
Australia.

The policy of detention
The applicant is one of what may be described as the second ‘wave’ of 
boat people who have arrived in Australia in the past two decades. The 
first ‘wave’ followed the fall of Saigon in 1975, and consisted of 
approximately 52 boats from Vietnam which arrived between 1975 and 
1981. All arrivals during this period were granted refugee status almost 
automatically by the Australian Government. No further boats arrived 
until November 1989. However, since that date a total of 15 boats con
taining 707 people (mainly from Cambodia, China and Vietnam) have 
landed.1

The Federal Government’s policy with regard to the unauthorised 
boat arrivals since 1989 has been to detain all arrivals for the entire 
period while their applications for refugee status are being considered. 
Thus, from the day of his arrival, the applicant has been held in deten
tion in various centres around Australia, including Sydney’s Villawood 
centre, a ‘bush camp’ near Darwin, and at present he is being held in 
the detention centre in Port Hedland, some 1500 kilometres northwest 
of Perth, Western Australia.

Few would argue against the principle that a state may detain unau
thorised arrivals until it is satisfied that they will not attempt to abscond 
into the larger community, or where they may be regarded as being in 
some way a threat to the community (for instance, identified criminals, 
and so forth). However, a policy which indiscriminately detains all 
arrivals, for sometimes very lengthy periods, must be open to question 
on human rights grounds. Under the current policy, the Government has 
detained very young children (many who have been bom in detention), 
families, and even a wheelchair-bound grandmother in her eighties, 
whose son in Melbourne made numerous unsuccessful approaches to 
the Department of Immigration, Local Government and Ethnic Affairs 
(DILGEA) requesting that she be allowed to stay with him.2

The reasoning behind the detention policy is simple -  it is a form of 
deterrence, to stop an imagined ‘flood’ of boat people. This was made 
clear by the then Minister for Immigration, Mr Gerry Hand, when 
speaking in favour of detention legislation in May 1992:

T h e G o v ern m en t is  d e term in ed  that a c lea r  s ig n a l be se n t that m igra tion  to
A ustralia m ay not be ach ieved  by sim ply  arriving in  this country and expecting to
be a llow ed  into the com m unity.3

This ‘floodgates’ argument has deliberately been aimed at the more 
reactionary section of the community, and has often been expressed in a 
fairly crude form. For instance, the Western Australian Senator, Jim
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McKieman, has stated that:
I f  the refu gee assessm en t procedure w as changed , A ustralia w ould  be
inundated and ‘boats filled  w ith  p eop le , w h o  can afford the fare and
the bribes that g o  w ith it, w ill land on  our shores b y the score*. \West
Australian 2 1 .4 .9 2 , p . l ]

It is of scant comfort that Senator McKieman is the 
Chairman of the Joint Standing Committee on Migration, 
which is currently inquiring into Australia’s policy of deten
tion.

Exhausting local remedies
The decision to take the m atter to the Human R ights 
Committee came only after exhaustive attempts to persuade 
the Government to abandon its policy o f detention. Even 
before the establishment of the Port Hedland detention cen
tre in October 1991, there had been considerable disquiet 
over the lengthy periods of detention faced by the boat peo
ple.4 However, when Port Hedland was opened these con
cerns grew, mainly as a result of the isolation of detainees 
from their community support groups and legal advisers, the 
physical discomfort and heat of the desert climate in the far 
northwest of Western Australia, and apparent attempts by 
DJLGEA to discourage ‘outside’ contact with the detainees.5 
The Department was inundated with submissions from com
munity and legal groups who were, by now, seriously ques
tioning the need to detain the boat people, especially in such 
a place as Port Hedland.6

The matter came to a head in April 1992, when the appli
cant and fellow boat members had their applications for 
refugee status finally rejected, after some three and a half 
years in detention. Proceedings were immediately com
menced in the Federal Court of Australia seeking review of 
these decisions. Just one week later, the Minister, Mr Hand, 
ordered that the decisions be withdrawn, and that the ‘final 
stages’ of the decision-making process be carried out again, 
because of a ‘defect’ in the decision-making process. (The 
nature of this ‘defect’ was never disclosed by the Minister. It 
is clear, however, that the Minister had been given advice 
that the decisions were simply indefensible.)

Faced with another indeterminate period waiting for a 
non-defective decision, an application was listed before the 
Federal Court on 7 May 1992 for the release of this group 
from detention. However, before the court had an opportuni- 

* ty to hear the application, one of the more sordid episodes in 
Australian political history occurred. Late at night on 5 May 
1992, two days before the case was listed, the Government, 
with bipartisan support, passed the Migration Amendment 
Act (no. 24 of 1992), which inserted a new Part 2, Division 
4B, into the Migration Act 1958, effectively defining boat 
people as ‘designated persons’ and providing, by S.54R, that 
‘a court is not to order the release from custody of a desig
nated person’. The Federal Court action, of course, had to be 
abandoned, and costs were awarded against the Minister.

On 22 May 1992, fresh proceedings were instituted in the 
High Court of Australia, seeking a declaration that the rele
vant provisions of the Migration Amendment Act were 
invalid. However, in an unfortunately conservative judgment 
handed down on 8 December 1992, the court upheld the 
right of the Federal Government to detail all aliens under 
s.51(xix) of the Constitution.7

Ultimately, the Department took until December 1992 to 
produce another decision, finally rejecting the applicant, who 
has again sought judicial review in the Federal Court. By the

time that this article is published, he will have been in deten
tion for just over four years.

The Communication to the UN Human Rights 
Committee
The largely unsuccessful application to the High Court has, 
at least, paved the way for the Communication to the UN 
Human Rights Committee (the HRC). The major jurisdic
tional restriction in taking a matter to the HRC is that the 
applicant must have exhausted all available domestic reme
dies (Protocol, Article 5.2). As the High Court is the ulti
mate appellate court in Australia, there is really no other 
judicial avenue for the boat people to pursue in relation to 
their detention.

The Communication is an entirely private initiative, sub
mitted on behalf of the applicant not necessarily as a repre
sentative of the other boat people, but in the knowledge that 
any finding of the HRC will be relevant for all detainees.

The Communication claims that the ‘State Party’ to the 
In ternational Covenant on C ivil and Political R ights 
(ICCPR) and Optional Protocol -  Australia -  is in breach of 
Articles 9.1, 9.4, 9.5, 14.1 and 14.3. It is a hefty document, 
running to 80 pages, plus six appendices.

Briefly, the major allegations are as follows:

Article 9.1 - Arbitrary Detention
Article 9.1 provides th a t . . . ‘no-one shall be subjected to 
arbitrary arrest or detention’. ‘A rbitrariness’ has been 
defined as being not merely against the law, but as including 
elements of ‘inappropriateness, injustice and lack of pre
dictability’.8 In the United States, it has been found that arbi
trary detention under international law is determ ined 
‘according to what is reasonable and fair in the circum
stances, specifically by reference to purpose, length and con
ditions of detention’ (Fernandez-Roque v Smith 622 F Supp 
887).

Insofar as asylum  seekers are concerned , the UN 
Convention on Refugees warns against imposing penalties 
on refugees merely by reason of their illegal entry or pres
ence, and prohibits the application of unnecessary restric
tions on the movement of refugees (Article 31). The UN 
High Commission on Refugees has also clearly said that 
detention should normally be avoided, should not be unduly 
prolonged, and should be restricted to cases where it is nec
essary to verify identity, determine the elements of the 
refugee claim, to deal with cases where the asylum seeker 
has intentionally misled the authorities, or to protect national 
security or public order.9

Other persuasive evidence against a blanket policy of 
detention can be found in the fact that Australia is virtually 
the only western country which imposes such a regimen -  
most other countries detain unauthorised arrivals for a short 
period to verify identity and obtain security clearance, fol
lowing which they are released into the community on con
ditions similar to bail release.10

It is also worth noting that DILGEA has produced no evi
dence that the applicant is likely to abscond, that he is in any 
way a threat to national security or public order, or that he 
cannot be released for any other legitimate reason.

Given the above considerations, it is difficult to see how 
the Federal Government will attempt to defend this aspect of 
the Communication. Indeed, the Federal Attorney-General’s
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Department already appears to have accepted this inevitabili
ty. In its submission to the Joint Standing Committee on 
Migration -  Inquiry Into Detention Practices, in August 
1993, it summarised the legitimate reasons for detaining a 
non-citizen as being (i) to control migration flows, (ii) to 
facilitate expulsion of deportees who have exhausted all 
avenues of review, and (iii) to prevent persons from abscond
ing (p.14). It also made the following remarks, obviously 
mindful of the present Communication:

. . . w here the detention  is  for an indeterm inate or unduly prolonged  
period o f  tim e, the H um an R igh ts C om m ittee w ou ld  be m ore lik e ly  to 
ex a m in e  the reason s for the d eten tion  and m ay form  the v ie w  that 
in stances o f  detention  are ex cess iv e  and therefore unreasonable, or not 
reasonable in  the sen se  o f  n o  lon ger having a  leg itim ate purpose. The  
Departm ent considers such  detention  cou ld  am ount to a  v io la tion  o f  
A rticle 9 (1 ) o f  the IC C PR . [p.9]

. . . deten tion  for the o b je c tiv e  o f  deterring other p o ss ib le  a sy lu m  
seekers is  in con sisten t w ith the objects and purposes o f  the R efu gee  
C onvention , [p. 17]

Articles 9.4,14.1 and 143 -  access to the courts 
Article 9.4 provides that all people in detention shall be enti
tled to take proceedings before a court to determine the law
fulness of that detention. The Communication argues in this 
instance that, under Division 4B of the Migration Act, once a 
person is lawfully declared to be a designated person, then 
there is no alternative to detention. There is no effective way 
that a person can seek to have that detention reviewed by the 
courts, since there is no discretion for a court to order that 
person’s release.

Article 14 sets out the minimum guarantees to be provided 
in full equality to people facing criminal charges, including 
access to legal advice and trial without undue delay. The pro
visions in Article 14 are similar in terms to those set out in 
Principle 11 of the Body of Principles for the Detention of All 
Persons Under Any Form o f Detention or Imprisonment, and, 
as such, they would apply not only to criminal detainees but 
also to those in administrative detention.

The main concern in the present Communication has been, 
first, the lack of access by the applicant to lawyers and sec
ond, the delay in the hearing of the applicant’s case. The sec
ond point is obvious -  it took two and a half years for a final 
decision to be made on the applicant’s case, and even then it 
was considered to be indefensible and was withdrawn by the 
Minister. The final decision ultimately took three years from 
the time of the applicant’s arrival in Australia.

The lack of access to lawyers has been a major concern. 
This particular applicant -  along with the other members of 
the same boat -  was not offered any legal assistance on 
arrival in Australia in November 1989. Indeed, they all lan
guished in detention for almost a year before the Minister, Mr 
Hand, acceded to requests from concerned community 
groups to allow lawyers to see the boat people. The first 
lawyer was not provided to the boat people until around 
September 1990, when they were being held in Villa wood, 
Sydney. Even then, the only legal advice made available was 
from the grossly  under-resourced  NSW Legal Aid 
Commission. In May 1991, the applicant’s group was moved 
without warning to Darwin, thus losing contact with their 
Sydney lawyers, and in October 1991, they were again 
moved, this time to Port Hedland. With each move, a new set 
of lawyers had to come to terms with their cases.11

Certainly, lawyers have been provided to the boat people 
in Port Hedland. However, this has been limited to the

administrative stages of the claims. Once a claim for refugee 
status has been rejected by the relevant administrative body 
(previously the Refugee Status Review Committee; now the 
Refugee Review Tribunal), all funding has been withdrawn. 
In this way, people in detention face the probability of being 
denied the right - available to all others - to seek review of 
their adverse decision in the Federal Court of Australia.

Of course the isolated situation of Port Hedland makes the 
obtaining of private legal assistance prohibitively expensive, 
and were it not for the staggeringly generous assistance of 
some of the largest law firm s and leading counsel in 
Australia, who have provided pro bono assistance, the appli
cant and others in his position would have been denied their 
right to seek review and deported from Australia a long time 
ago.

The present situation
One of the major drawbacks to the HRC is the time that it 
takes for a C om m unication to be dealt w ith by the 
Committee. The first stage -  that of admissibility -  may take 
six months or more. Once the Communication is determined 
to be admissible, then the State Party has six months to 
respond to the allegations.

Thus far, four months after the Communication has been 
lodged, it is still in the initial stages. However, in terms of 
assisting with an increased focus on the policy of detention, 
whether it be through the media or in academic and commu
nity circles, the Communication has already been of consid
erable benefit. Certainly, there is little doubt that the Federal 
Government is acutely aware that the Communication is on 
foot. The Attorney-General’s Department comes close to 
addressing the matter directly in the conclusion to its submis
sion to the Joint Standing Committee on Migration -  Inquiry 
into Detention Practices, when it states that:

. . . there m ay be ind ividuals, w h o  have been detained in  m igration  
detention  centres, w h o  cou ld  estab lish  that the rights guaranteed to  
them  by A ustralia under international la w  have been  breached in  par
ticular circum stances, [p .20]

Whether this sort of scrutiny will be sufficient to persuade 
the Federal Government to abandon its policy of detention 
and close Port Hedland will become more clear when the 
Joint Standing Committee reports in December 1993. In the 
meantime, a number of boat people will have just ‘celebrat
ed’ their fourth anniversary in confinement.12
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The title of this article suggests that consumer protection laws are not 
used. This is an assumption, but it is based on some observations. First, 
when the Australian Law Reform Commission looked at product liabili
ty laws a few years ago -  but more than 12 years after the introduction 
of the Trade Practices Act 1974 (Cth), Pt V, Div 2A -  Commission staff 
were able to discover one reported case in which those provisions were 
considered. Second, there have been fewer than 20 reported decisions 
involving the Contracts Review Act 1980 (NSW). A survey of con
sumers conducted for the Trade Practices Commission some years ago 
showed a remarkable lack of litigation on consumer problems.1

If the laws are not used, that may be one measure of their inadequa
cy. But, in principle, what the UK Consumers’ Council said almost a 
quarter of a century ago still applies:

In sum , m uch o f  the law  that consum ers need  is  there. A n d  the field  o f  potential 
consum er cla im s is  substantial -  although undoubtedly m any retailers and m anu
facturers deal fairly and ev en  gen erou sly  w ith  consum er com plaints, regardless o f  
any leg a l ob ligation , w e  k n ow  o f  so m e firm s from  w h om , becau se o f  either p o licy  
or in effic ien cy , it  is  very d ifficu lt to  g e t  redress.2

Legal remedies are the last resort. There are significant common law 
and statutory remedies.1 However, the law also provides standards of 
behaviour, and it does seem that people do try to comply with those 
standards, unless competitive pressures force them to cut comers. Since 
1970, in Australia, the range of consumers’ legal rights has expanded, 
especially with the introduction of the Trade Practices Act 1974 (Cth) 
Parts IVA, V and VA, the Contracts Review Act 1980 (NSW), and the 
‘uniform’ credit and fair trading legislation. Some of this has had quite 
a profound impact on business conduct, uniformly, I suggest, in ways 
that benefit consumers both individually and as a class.

Are consumer protection laws effective?
Laws need not be litigated to be effective. Indeed, the most effective 
laws will not need to be litigated. The real test of effectiveness of the 
laws is not how they affect the bulk of law-abiding citizens and corpo
rations, but rather how they affect those marginal firms which are dri
ven to the edge by the competitive forces of the market Adam Smith’s 
ideal market consisted of players who adopted a common code of ethi
cal behaviour. Real markets consist of people desperate to make money, 
whose behaviour is only modified if the costs outweigh the potential 
benefits. The laws must ensure that all players in the market conform to 
accepted standards of behaviour without the need for civil or criminal 
litigation. If they do, the laws are effective. While people may inter
nalise norms of behaviour, at the margins of the market the power of the 
State must be called in to ensure that all behave properly. If the State 
has the power, which is given by rules of law, but this power is not 
exercised, then the legal rules are ineffective.

To the extent that we still have abuse of the rules, the markets are fail
ing, and state power is required. Where there is blatant flouting of the 
rules, the law is ineffective and it is important to find out why. The recent 
Homefund scandal, the litigation concerning IUDs and silicon breast 
implants, and a number of cases involving highly respected banks and 
financial institutions demonstrate this. We still have enough consumer 
dissatisfaction and suffering to suggest that the rules either do not prevent 
abuse of economic power, or that those rules are not being enforced.
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No single reason will explain why the consumer protec
tion laws have not eliminated abuse of consumers. However, 
a number of factors do deserve further consideration.

Ignorance by the profession
It is hard to believe that in the 1990s some lawyers are igno
rant of the existence of bodies o f statute like the Trade 
Practices Act 1974 (Cth), Part V, yet this is true. To some 
extent, the outmoded nature of legal education in some of the 
older law schools, which concentrated almost exclusively on 
case law in subjects such as torts and contracts, can bear the 
responsibility for this, but even the most conservative 
Australian contracts courses and textbooks now include ref
erences to the Trade Practices Act 1974 (Cth) and the 
Contracts Review Act 1980 (NSW), and most lawyers are at 
least aware of the Trade Practices Act 1974, s.52. However, 
at law school, students tend to socialise themselves, and the 
prevailing ethos in all schools is that students concentrate on 
commercial law subjects, which they see as the most presti
gious. Section 52 is seen as a commercial provision, not a 
consumer remedy.

Consumer protection law is not seen as well remunerated 
because it is not well funded, but consumer protection laws 
affect many transactions. Most lawyers’ work is advice, and 
every individual who receives advice is a consumer. If 
lawyers are not fully aware of the range of consumer rights 
and remedies, they will not be able to advise either con
sumers or suppliers adequately. They seem unwilling to learn 
about consumer protection laws either at law school or in 
continuing legal education -  courses in consumer protection 
are not the most popular. Lawyers thought -  and still largely 
think -  that consumer law is not important

Complexity of laws
Assuming that lawyers are aware of consumer protection 
laws, some of them -  especially the credit legislation and 
some provisions of the Trade Practices Act 1974 (Cth) deal
ing with product liability -  are unduly complex. This com
plexity discourages reliance on the sections, because any 
actions risk being drawn out by relatively wealthy defen
dants (usually insurers) in argument about the meanings of 
unclear provisions.

Public enforcement -  inadequate resources
A government too committed to cutting the public sector
Legal rights are only as good as the resources available to 
put them into effect. Traditionally, some consumer protection 
laws have depended on private enforcement, and some on 
enforcement by a public agency. In modem times, however, 
both public and private enforcement have largely depended 
on funds provided from the public revenue. Since 1975 the 
rhetoric of all major political parties in Australia and else
where has been directed at cutting taxes and government 
spending, under the influence of (often mistaken) views of 
economic theorists that private sector economic and manage
rial activity is invariably more efficient than public sector 
activity. Cuts in taxes have not always been implemented, 
but there have been major reductions in more obvious forms 
of government spending. Governments are happy to enforce 
criminal laws, but less so to enforce consumer protection 
laws and occupational health and safety laws, even though 
the latter are usually far more beneficial overall to the eco
nomic and physical health of the community. Consumer pro
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tection agencies have been ‘downsized’ and the resources 
available for law enforcement by these agencies have been 
reduced universally, often to the extent that, although 
enforcement was never great, it has become a mere token. 
Politicians, wrongly, see more votes in prosecuting victim
less crime, prostitution and illegal gaming than in enforcing 
consumer and occupational health and safety laws.

A rapacious private sector
After the boom years of the 1906s and 1970s, we entered the 
recession  we had to have. A sluggish  and pro tected  
Australian private sector turned its capital from productive 
uses to financial speculation, with disastrous results. The 
productive activities which survived faced vastly increased 
competition from domestic and international sources. Firms 
that previously could afford to be charitable and concerned 
with high levels of product quality and safety were forced to 
cut comers to survive. Although product quality and safety 
are worthwhile long-term investments, in the short run, price 
competition faced  suppliers to produce a no-frills product, 
at times inferior in safety and quality. This is, o f course, 
what consumer protection laws are designed to prevent, so 
that at a time when there was a greater need for state inter
vention in the market to protect quality and safety standards, 
the resources available to consumer protection agencies was 
reduced.

Private enforcement -  inadequate resources

Costs o f litigation
Litigation was never cheap, but there were times when ordi
nary people were prepared to pay to enforce their rights. 
That is not the case now. Twenty years ago, the Royal 
Commission into Poverty in Australia found that poor con
sumers had significant unmet needs for legal services.4 If 
anything, the position is now worse than it was then, and the 
National Legal Aid Advisory Committee saw legal aid in 
consumer cases as a priority need.5

Absence o f legal aid
The absence of adequately funded legal aid and advice, 
whether provided through private lawyers, community or 
group legal services, or pubic legal aid agencies, is probably 
the greatest barrier to the effective use of the consumer pro
tection laws by those for whose benefit they were intended. 
Businesses that receive goods or services of lower quality 
than they bargained for are able to make a commercial judg
ment as to whether the costs of litigation are justified by the 
potential returns and can apply their working funds for that 
purpose. Individual consumers, unless they are in the top 
10% of income earners, generally cannot make decisions of 
that kind. The most they can expect would be to pay a solici
tor to advise and probably write a letter of demand. The risk 
of losing, and then having to pay, in addition to his or her 
own costs, the costs of a supplier which almost invariably 
either has greater capacity and resources for litigation, or is 
represented by an insurer, deters any litigation.

Legal aid funds are limited. Other areas are seen as hav
ing higher priority, and it would be virtually impossible to 
deny that legal aid cases involving the liberty of individuals 
charged with offences, or the custody and maintenance of 
children should have priority over those involving other civil 
litigation.
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What are the alternatives?
More legal aid
More legal aid would probably be nice, but even if it were 
made available as of right in every case to be brought under 
the Fair Trading Act 1987 (NSW) or the Trade Practices Act 
1974 (Cth), Parts IVA, V and VA, it would still not be 
enough to enable all consumers to enforce every right they 
have under all the consumer protection laws. It would proba
bly enable greater use of the rules, thus creating a much more 
effective incentive for suppliers to comply with the rules than 
they have at present But there still would not be just redress 
for consumers in every case. However, the total funding of 
legal aid direct from the revenue is unlikely to increase sig
nificantly.

Alternative legal aid funding
The Law Foundation of New South Wales has been conduct
ing experiments with systems of group legal aid, or ‘legal aid 
insurance’, and a number of trade unions offer access to sim
ilar plans. While these are not the answer and do not provide 
for the poorest consumers, they may give some help to a fair 
range of middle-income consumers who might otherwise be 
unable to enforce their rights.

In the USA, most ‘consumer’ litigation has been funded 
by the system of contingent fees, coupled with the absence of 
a general ‘costs follow the event’ rule.6 There is much cur
rent discussion of the introduction of different versions of the 
scheme in Australia. Although I was originally resolutely 
opposed to any system which would remunerate lawyers on 
any other basis than a fee for service, on the grounds that this 
is the only sound basis of ensuring that quality professional 
services will be provided to all clients on the same basis, I 
have been converted to the need for some version of contin
gency fees, because I think this is the only way that signifi
cant sections of the community will have any access to their 
legal rights at all. Denial of legal rights is a greater danger 
than perhaps encouraging the development of inferior quality 
legal services or the encouragement of a speculative and 
unprofessional attitude among some lawyers. Those matters 
can, to some extent, be controlled by the courts, legal ser
vices ombudsmen, and legal professional bodies, if they are 
prepared to be more rigorous and public-spirited than they 
have been in the past in stamping out poor quality legal ser
vices. Recently the Trade Practices Commission, in its Draft 
Report on the Legal Profession recommended that clients be 
permitted to agree that a solicitor could act on the basis that 
no fee would be payable if the action were not successful, but 
if it were, the fee would be the solicitor’s normal fee plus 
25% (Chapter 11). The Legal Profession Bill now before the 
New South Wales Parliament would allow this arrangement.

Greater knowledge o f class action procedure
The introduction of representative procedures in the Federal 
Court,7 and some State Supreme Courts means that where a 
number of consumers are similarly and adversely affected by 
goods or services that do not, or whose delivery does not, 
meet the standards required by law, they may join in a repre
sentative action which may lead to significant savings in 
costs. Lawyers need to be aware of these provisions and to be 
prepared to co-operate with other lawyers in order to ensure 
that clients have access to remedies in appropriate cases. The 
Federal Court has jurisdiction over most actions brought 
under the Trade Practices Act 1974 (Cth), Part V, so this pro

cedure may well be the most appropriate means of enforcing 
some claims arising out of false or misleading conduct that 
may contravene, for example, ss.52 or 53.

More judicious use o f provisions like Trade Practices Act 
1974 (Cth), ss. 87,170.
U nder the Trade Practices Act 1974 (C th), s.87, the 
Commission may take action on behalf of groups of people 
who may be similarly affected by contraventions of that Act. 
Few actions have actually eventuated, but actions have been 
com m enced under corresponding sections o f the Fair 
Trading Act 1987 (NSW) (for example, Holt v Biroka Pty Ltd 
(1988) ASC 55-674).

More importantly, s.170 allows the Minister to grant legal 
assistance in cases which raise important issues of principle. 
This provision is administered by the Federal Bureau of 
Consumer Affairs, which reports that it receives few applica
tions -  possibly because practitioners are not aware of its 
existence.

The danger: inaccessible legal rights
There are significant legal rights which should protect con
sumers. They also should provide standards to guide busi
nesses in their operations, secure in the knowledge that if 
their competitors do not comply with the standards, they face 
legal sanctions. The laws will only be effective if there are 
adequate machinery and resources for their enforcement. The 
machinery is probably there, but the resources, including 
both money and information, are not.

The danger is that those who should comply with the laws 
will point to them and say ‘The laws are in place; all is well’. 
If that happens, people are entitled to ask what function the 
law performs. If it can be flouted because those who contra
vene the rules cannot be called to account in court, then the 
laws themselves fall into disrepute, with disastrous conse
quences for our society, as laws are a vital part of the social 
fabric.
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In recent times Australia, like so many other Western democracies, has 
taken up the associated concepts of crime prevention, community polic
ing and community safety, with some verve. In particular, in Victoria’s 
case the 1988 State election, involving heavy ‘law and order’ election
eering, was something of a crossroad about how the State would pro
ceed in criminal justice policy. At the very least, the 1988 election 
cemented crime prevention as a policy issue that must be addressed by 
any government or would-be government. The question is, how is it 
currently being addressed and what, if anything, do the current policies 
and practices foreshadow?

The recently elected (October 1992) Liberal/National Coalition, 
which had much to say about law and order but little to say about crime 
prevention in the election campaign, has recently restructured the 
organisational framework underpinning crime prevention in Victoria. 
This article seeks to move beyond a simple descriptive chronology of 
events and provide a critical overview of recent developments and of 
the struggles concerning the differences in the approaches to crime pre
vention and public safety. Additional comments are made suggesting 
ways in which we can gain the most benefit for the community, as 
opposed to the particular institutional gains, in the current policy reform 
process. At its simplest, I wish to argue that there is a fundamental clash 
between the two key structures currently in operation in Victorian crime 
prevention -  Safer Communities and Police Community Consultative 
Committees (PCCCs).

The first PCCC began in late 1989, at a time when the Labor 
Government was committed to another crime prevention strategy called 
the Good Neighbourhood Program. The PCCCs essentially displaced 
the Good Neighbourhood local committees when the Government intro
duced a new crime prevention initiative called Vicsafe1 in 1991. Under 
Vicsafe, the PCCCs have been promoted as the key local structure in 
what has been portrayed as a fundamental shift in the way we tackle 
crime, in particular involving a partnership between government, state 
agencies and the community.

The Safer Communities Projects were pilot projects implemented in 
1992, based on community development principles and funded •for up to 
one year. While the PCCCs do not have any limits placed on their 
longevity, in the next few months the Safer Communities pilot projects 
will draw to a close.

Further, in the August 1993, restructuring of crime prevention in 
Victoria, the Victorian Community Council Against Violence was given 
three task forces, one being the Community Safety Task Force. This 
task force aims to develop a safer community strategy and has called 
for submissions. With the closure of the pilot projects and the attempts 
to develop a safer community strategy, we are still left to decide, at all 
levels of organisation, whether Safer Communities was a worthwhile 
initiative (and if so in what way) and whether Safer Communities 
should be the way forward when compared to the alternatives of com
munity policing and community crime prevention under the umbrella of 
PCCCs.
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The rise of crime prevention in Victoria
Crime prevention as an activity of government, police and 
other organisations is certainly not a product only of the 
1980s. At the very least, policing has always had some com
ponent of preventing crime. However, what is new is the 
concentrated and explicit discussion of crime prevention as a 
concept and the development of crime prevention policy, 
particularly since the 1988 state election campaign.2

In the heated environment of a State election in 1988 the 
concept of crime prevention was foisted into the limelight of 
‘law and order’ politics. Under fairly intense pressure from 
the conservatives (the Liberal/National Coalition) and from 
the Victoria Police to do something about what was por
trayed as the intractable and ever-increasing ‘crime prob
lem’, the incumbent Labor Party launched its criminal justice 
policies, policies which had as their platform  a ‘new 
approach’ to crime -  crime prevention.3 The conservatives 
were keen to move down the path of more police powers, 
more police, more police resources and a ‘tougher* sentenc
ing regime. But they did not ignore crime prevention as to do 
so would, at the very least, have left them silent on the ever
grow ing com m unity po lic ing  schem es such as 
Neighbourhood Watch, other Watches, and the police push 
into the schools -  activities which the police were very keen 
to continue and to expand.

The Conservatives committed themselves to aiding the 
police to further expand these initiatives. However, the 
Liberal Party Law and Order Policy (1987) clearly saw these 
initiatives in terms of the more traditional expansion of 
police and policing. The policy stated that the

Liberal Party w ill v igorou sly  support the d evelop m en t and activities  
o f  the N eighbourhood  W atch program  by increasing p o lice  strength 
and equipm ent.

The Labor Party was not silent on the above issues and 
moved towards granting the police many of the powers they 
demanded (holding back on the general power to demand 
name and address and placing some limits on fingerprinting 
and body samples) and agreed to increase police numbers. 
While the Minister for Police, Mai Sandon, was arguing that 
the Labor Government had ‘done more to extend police pow
ers of investigation than any other State government this 
century’ he also argued that, in contradistinction to the con
servatives, Labor recognised that ‘there is more to improving 
community security than simply increasing police powers’.4 
Since coming to power in 1982, Labor had increased police 
numbers by 1720 (an increase of 21%), increased public ser
vant support by 40%, increased the police operating budget 
by 177% (43% in real terms) and increased capital works on 
policing by 408% (162% in real terms). It seems that it took 
Labor some time and a very significant amount of money 
before they felt able to resist whatever pressures there were 
for continued emphasis on policing.

Having outlined Labor’s significant budgetary commit
ment to and broader ‘resourcing’ of the police, Minister 
Sandon went on to argue that

the govern m en t’s param ount duty is  to  protect the safety  o f  the com 
m unity and the best w ay  to  protect p eop le  from  crim e is to  stop them  
becom ing v ictim s -  to prevent crim e.

The Labor Party had committed itself to move beyond 
community policing towards embracing the emerging con
cept of crime prevention. It made a commitment to imple
ment a $1 million community crime prevention initiative -  
the Good Neighbourhood Program -  largely based on the

French Bonnemaison program, with its emphasis on local 
service initiatives and delivery and, in particular, the 
involvement of local government in partnerships with vari
ous segments of the community. By 1992 the funding had 
increased to $1.8 million.

Before examining the current struggles over how crime 
prevention is to be organised and is to operate under the new 
Coalition government, it is necessary to outline briefly the 
implementation and features of the initiatives under consid
eration -  the Good Neighbourhood Program, the Police 
Com m unity C onsulta tive C om m ittees, and the Safer 
Communities.

The Good Neighbourhood Program
Having won the 1988 election, the Labor Government 
moved to structure its crime prevention initiative. Initial pilot 
projects were developed under a community-based strategy 
called the Good Neighbourhood Program (GNP). The GNP 
was promoted as a partnership model, involving local com
mittees with wide representation sitting down and identify
ing the local crime problems, developing localised responses 
and ensuring that there was full liaison and co-operation 
between the different players, including representation from 
government and non-government organisations, the police, 
the private sector and ‘identified groups at risk’. The local 
committees were under the immediate oversight of the local 
Municipal Councils who were able to apply for a ‘seeding 
grant* of $5000 from the Ministry of Police and Emergency 
Services to fund the formation of local GNP committees, 
analysis of a local crime profile and the completion of a 
crime prevention strategy plan.5 For example, the inner-city 
local councils of Collingwood and Fitzroy completed their 
own ‘Crime Surveys’, the former through a hired consultant 
group and the latter through the Council Youth Worker.

The stated aims of the GNP were to prevent and reduce 
crime through ‘local knowledge about the nature and causes 
of crime’; ‘improved integration of groups at risk of offend
ing’; encouragement of young people at risk of offending to 
take responsibility in crime prevention activities’; ‘identifi
cation and resourcing pilot projects’ (based on education and 
training, employment, cultural/recreational pursuits, and 
community activities); and ‘the establishment of local multi
agency networks for co-ordinating and addressing key issues 
in crime prevention’.

At the same times as the GNP and its local committees 
expanded throughout 1990 and 1991 a new structure materi
alised -  the Police-Community Consultative Committee.

Police Community Consultative Committees
Formal structures for police-community consultation had 
been emerging throughout the 1980s under various ‘one-off’ 
initiatives developed under general community policing and, 
after 1988, sometimes in connection with the GNP. The first 
PCCC was established in Geelong in late 1989 and became 
the model for future PCCCs. The Chief Commissioner of 
Victoria Police, Mr Kel Glare, had been arguing for some 
time that there needed to be a more integrated approach to 
crime control and crime prevention -  a partnership against 
crime. Obviously (at least in the Chief Commissioners 
view), the GNP was not addressing these concerns despite 
the GNP documentation clearly being in line with what the 
Chief Commissioner was now proposing.
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In December 1990, a meeting between Victoria Police and 
the Ministry for Police and Emergency Services resulted in 
establishing a working party and ‘framework for action’.6

By mid 1991, Police Minister Sandon was able to report 
that the GNP had been ‘established in over 50 local commu
nities*. However, only a few months later, in August 1991, a 
major conference was organised by the Ministry and Victoria 
Police in which a new anti-crime strategy -  Vicsafe -  was 
launched by the Premier Joan Kimer. Vicsafe included the 
introduction of another structure, the Public Safety and Anti- 
Crime Council (PSACC), which was a high-level, 20-mem
ber Council including the Premier, key Ministers, the Chief 
Commissioner o f Police and representatives from other 
major organisations such as business, local government, 
church, media and ‘the community sector*. In turn, the 
PSACC was to be advised and supported by an Inter- 
Departmental Committee of key ministries and departments 
and the Chief Commissioner of Police.

Given what appeared to be a significant investment in 
resources into developing the Vicsafe strategy and PSACC, it 
was fairly clear that the GNP would at the very least have to 
struggle for survival. We need to keep in mind that one of the 
key driving forces to all of this activity occurring under the 
banner of crime prevention was to ensure an effective inte
grated approach. But the GNP committees were likely to 
include the very same people who would be involved in the 
PCCCs being promoted under Vicsafe. It is not unreasonable 
to suggest that Vicsafe could only mean the beginning of the 
end of the GNP. Further, it must be remembered that Labor 
had started the crime prevention initiatives by providing $1 
million in the first year of the GNP, growing to $1.8 million 
by the time Vicsafe was introduced. What was not clear was 
how this money would now be allocated. In time it became 
clear that the PCCCs were to become the local overseers of 
this money, filtering applications for local funding. The GNP 
committees were initially expected to stimulate local ideas 
and prioritise these before forwarding them into the Ministry 
for final decisions. The local committees were given a check
list to use to assess and evaluate the applications prior to 
making recommendations.

Vicsafe placed PCCCs in the key position in the new 
crime prevention strategy. However, it should be made clear 
that, indeed, this was never made clear! GNP committees 
were up and running and included the involvement of local 
police. But now the PCCCs, established under the direction 
and control of the Police District (metropolitan) or Divisional 
(rural) Commanders were, if not explicitly, to take on the 
GNP committees.

In sum m ary, L abor had launched the Good 
Neighbourhood Program in the 1988 State election. Having 
won the election, the GNP was then implemented, and GNP 
local committees were established around the State. By 1991, 
without making it explicit, the Government had agreed to 
shift the emphasis of community crime prevention away 
from the Good Neighbourhood Program and into the hands 
of the Police through Police-Com m unity C onsultative 
Committees.

Safer communities
Safer Communities is a pilot project funded by the PSACC 
and under the auspices of the Ministry of Ethnic, Municipal 
and Community Affairs. In 1991-92 this project received 
$264,000, making it the second largest single item in the

E V E N T I 0 N

PSACC budget.7 The Safer Communities projects aim to 
assist the whole community in determining real and per
ceived safety issues by building networks and strategies in a 
specific locality. PSACC had established a sub-committee to 
oversee the Safer Communities Project. A working party 
with representatives form the Office of Local Government, 
Victoria Police, the Department of Premier and Cabinet, 
Vicsafe, the Victorian Community Council Against Violence 
and all the Safer Communities workers has met monthly 
since July 1992 as a central reporting mechanism for the 
eight projects (Box Hill, Dandenong, Footscray, Richmond, 
Preston, Bendigo, City of Melbourne and Footscray). A lim
ited evaluation process was established and implemented half 
way through the projects. A final evaluation is planned to be 
conducted through local government, though whether this 
will eventuate given the most recent restructuring is unclear.

With the change of government in October 1992, the 
PSACC was abandoned, leaving the various programs under 
its control without a co-ordinating authority. In August 1993, 
State Cabinet approved the establishment of three task 
forces: Victims o f Crim e; Women and V iolence; and 
Community Safety under the direction of the Community 
Council Against Violence. The Safer Communities Projects 
have not been involved in the proposal, despite the experi
ence of the project workers and despite the fact that part of 
the aims of the Safer Communities Projects was to explore 
the statewide applicability of the projects.

In fact, the change of Government has resulted in each of 
the players in crime prevention trying to consolidate and/or 
create their role, particularly given the general fiscal tighten
ing in Victoria, although crime prevention has escaped the 
budgetary cutbacks. This, in turn, has created increasing 
fragmentation between organisations that should be (and 
claim to be) taking a co-ordinated approach, and has, at least 
for the moment, made a farce of the term ‘integrated anti
crim e strategy*. The value and im pact o f the Safer 
Communities Projects is yet to tje determined. However, they 
are in danger of being ignored because they were initiated by 
Labor and because each organisation involved in crime pre
vention wants to run its’ own race. Further, the organisations 
involved may attem pt to claim  the work o f the Safer 
Communities as their own, when, in fact, it is becoming 
increasingly apparent that the key contribution that the vari
ous organisations could have made, and should have made -  
integrated co-ordination -  is precisely what is not occurring. 
The result is that the workers themselves have been increas
ingly left to carry out their work with little assistance from 
the co-ordinating group.

To add to the confusion, the Coalition has introduced an 
Inter-Departmental Committee on Public Safety and Crime 
Prevention (IDCPSC), chaired by the Chief Commissioner of 
Police, which may take up the role of overall co-ordination. 
In any case the IDCPSC represents a significantly lessened 
role for community representatives as its membership con
sists of heads of government departments and agencies. In 
part, this committee will be advised by a Vicsafe Community 
Safety Forum, again chaired by the Chief Commissioner of 
Police, with membership drawn from 34 PCCC representa
tives. This may include some non-police input.

Crime prevention in the 1990s
The election victory of the conservatives has many implica
tions for crime prevention. In more general terms, the
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Coalition has clearly signalled a law and order approach to 
crime, encompassing greater resourcing (financial and legal) 
of police and a harsher sentencing regime. In more specific 
terms, the Coalition has abandoned the PSACC. While the 
funds committed by PSACC for the 1992-93 financial year 
have to be honoured, there are some doubts about how pro
jects which were previously responsible to PSACC are now 
to be accountable for their activities. It would appear that the 
auspicing agencies will now have to play a greater role in 
overseeing the projects. However, it is equally likely that the 
PCCCs will continue to enhance their role in crime preven
tion and will ultimately become the key local structure 
through which all local crime prevention initiatives will have 
to report. The release in August of a re-worked Vicsafe indi
cates that the PCCCs are the key local structure, feeding into 
the new Vicsafe Community Safety Forum which, in turn, 
advises the IDCPSC which is responsible for operational 
matters concerning crime prevention.

It may come as some surprise that, in an era when co
ordination, integration and the avoidance of overlap and 
duplication have been key driving forces (at least in the sup
porting rhetoric) we have witnessed in Victoria a significant 
overlap in the various projects and programs involved in 
crime prevention and very little integration. The future may 
hold a promise of more integration and less overlap, but the 
price appears to be that the PCCCs will be the mechanism 
making these promises. We are then left to decide whether 
we like the PCCC mechanism. In a time of many promises 
of community empowerment -  and a greater say for ‘the 
community’ in what happens in their neighbourhood -  the 
outcomes thus far in the area of crime prevention suggest 
that an agency which is very much removed from the com
munity and which the community has very little control over 
-  Victoria Police -  is now uniquely placed to shape the 
debates, the policies, projects and practices of crime preven
tion. A note of caution to those who suggest that ‘this is as it 
should be’. The police are a professional organisation with 
their own organisational interests which help to shape the 
practices of policing. In recent years the policy emphasis has 
been a mixture of advocating more police, more powers, and 
more money being put into policing, as well as introducing 
community policing and police-community liaison initia
tives. But the dual policy orientations cannot be neatly sepa
rated. Ultimately, community liaison must be concerned 
about the operational matters of policing -  what police do, 
and when and how they do it. If not, all that will result is that 
there will be regular meetings of police and some communi
ty representatives across the State nodding their heads in uni
son.

Conclusion
Like the Good Neighbourhood Program before it, it would 
seem that unless significant pressure is applied in the right 
places at the right times, Victoria will be left with a commu
nity crime prevention program which at the very least is 
heavily influenced by police concerns and police views. Of 
course, this is not to deny that the police have a role to play 
in crime prevention. But what is occurring is change by 
stealth and a change which is serious in its implications for 
the future of the crime prevention agenda.

The PCCCs and the umbrella PSACC involved limited 
community input in their development. More recently, under 
the Coalition’s abandonment of the PSACC and replacement

of it with the IDCPSC it seems unlikely that a progressive 
crime prevention program will emerge in which the commu
nities in our society actively shape policy and programs. 
However, given that the GNP, Safer Communities and vari
ous other crime prevention initiatives have, at the very least, 
provided some people with a taste of being involved and a 
sense of how things work, we might see a new resistance to 
police-controlled initiatives and a push towards rethinking 
crime prevention more in line with community development. 
What is needed in the immediate term is for people who are 
in some way involved in the PCCCs, GNP committees and 
others interested in crime prevention to start asking ques
tions about the whole process of formulating crime preven
tion strategies and initiatives. At the same time, as ordinary 
citizens we should be sure that we know what these commit
tees are doing, who serves on them, what issues they are 
addressing and how they plan to make a contribution to a 
society with less crime, less fear and a greater sense of con
trol over our local areas, including control over the state 
institutions (such as the police) that practise in our commu
nities.

The Victorian Community Council Against Violence 
Safer Community Task Force and the attempt to develop a 
safer community strategy offers some hope of a less frag
mented approach to crime prevention by shifting the empha
sis away from specific crimes and policing and one-off pro
gram initiatives and by broadening the focus to be inclusive 
of the various behaviours and activities causing injury and 
fear in communities, such as in the workplace, home and 
streets. To be effective, this strategy must ultimately make 
inroads into the operational freedom of government agen
cies, including the police. However, while there continues to 
exist a ‘dual track’ process, with the VCCAV on the one side 
with its task forces, given an advisory role, and the PCCCs 
on the other feeding into Vicsafe and the IDCPSC on opera
tional matters, we still seem to be left with a choice between 
community safety and police-community crime prevention.

This is not to suggest that the two are irreconcilable as, at 
the very least, safer communities will have to (and want to) 
engage the police and, conversely, the PCCCs require com
munity involvement. But it does seem a little repetitious 
given that Victoria did have numerous GNP committees 
around the State which included some involvement of the 
police. These committees were virtually overrun by the 
introduction of PCCCs without any clear indications being 
given as to why this was necessary from a policy perspec
tive. Nonetheless, the Safer Communities program is going 
to have to engage the PCCCs at the local level. The hope 
must be that the PCCCs spell out more clearly what it is pre
cisely that they are doing, and that the documentation shows 
a clear impact of the strategy for creating a safer community.

Currently, the PCCCs offer the possibility of improved 
relations between the public and the police and some preven
tative programs, which usually focus on youth crime. Safer 
Communities offers a much broader vision, certainly well 
beyond youth crime, and even beyond crime itself. Herein 
lies the fundamental clash between the two structures, as 
Safer Communities does not use crime (and its prevention) 
as the organising concept. PCCCs, on the other hand, do 
focus on crime, as well as the institutional imperative of bet
ter relations with the community. While the relationship 
between the two structures is yet to be worked out in prac
tice, what is clear is that the PCCCs are to be the key local
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structure and the key determinant of how funds are to be 
expended at the local level. As very little is known about 
how the PCCCs operate and what they do, and the Safer 
Communities strategy is still under public comment, we can 
only hope that the movement is away from public relations 
and advocating more controls over marginal groups and 
towards addressing the broad array of factors that make our 
communities less safe.
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LETTER
Dear Editor,

I would like to briefly comment on the question posed in the 
conclusion of Andrew Palmer’s article ‘Confessions in the 
High Court’ (1993) 18(5) A ltU . He asks whether the High 
Court’s recent approach to confessional evidence will have 
any effect on police conduct While it is true that the High 
Court in contemporary cases such as Williams, Pollard and 
Foster, has been prepared to exclude confessional material 
when they have been obtained by police in dubious circum
stances, readers should not be too optimistic about the effects 
of these High Court pronouncements on the reality of every
day police practice.

This reality is that a large part of the criminal justice system 
consists of an administrative process whereby the pattern of 
interrogation and guilty pleas is a matter of routine; where 
even if people are aware of their ‘rights’ while in custody, they 
also know that any perceived challenge to police authority 
may only makes matters worse; and few police practices are 
ever subject to the supervision of any Court of Appeal, let 
alone the High Court.

David Dixon, in a paper presented at the ANZ Criminology 
C onference, Sydney, 1993, en titled  ‘The Legal 
(Non)Regulation of Custodial Interrogation in NSW’, showed 
that the experience in NSW following the Williams decision 
was that both the police and the lower NSW courts either 
ignored the decision, or were able to circumnavigate it. 
Furthermore, he is not very optimistic about the effects of 
Foster, ‘the opportunity for a clear, comprehensive statement 
about the relationship between voluntariness and the exclu
sionary discretions is missed. In its place, we are given com
ments which are restricted by a criterion of relevance to the

specific case’ (at p.17). A more preferable approach by the 
High Court would have been to develop a blanket exclusion
ary rule in respect of all unlawfully obtained evidence, as the 
US Supreme Court did (Mapp v Ohio (1961) 367 US 643), 
together with an extension of this exclusion to ‘the fruit of the 
poisonous tree’ i.e. to evidence which is later gained as a 
result of an initially unlawful act by the police. Such an 
approach would have been superior to the vaguer notion of 
‘fair trial’ that the High Court has utilised.

However, ultimately even such an approach would be of only 
limited potential. Given the power of the police to resist 
reforms to the law in this area which may make it more cer
tain, their power to influence decision making, and the pas
sionate law and order rhetoric which dominates questions 
relating to civil liberties today, I suspect that the real answer to 
the problems do not lie with the law. Rather, the answers lie in 
strategies involving greater political accountability of the 
police force, and a more professional, educated police force. 
Until this occurs, I am afraid that all the glorious pronounce
ments of the High Court will not have any noticeable effect on 
police conduct.

Sam Garkawe 
Clayton
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A healthy liberal democracy welcomes discourse and debate. It is essential 
that controversial and contentious issues can be aired. Two articles in the 
Alternative Law Journal of June 1993 by Danny Sandor and Rob White 
raise issues of public concern. Both articles are emotive in nomenclature 
(‘The Thickening Blue Wedge’ and ‘Police Vidiots’) and both need some 
scrutiny.1 Both articles point to certain abuses of power: such abuses 
should never be condoned; they should be exposed for what they are.

The Sandor article
Sandor does present a forceful case against the Wagga Wagga diversion 
scheme model of the family group conference and the pressures that may 
exist to incite young people to acquiesce to an allegation of guilt in order 
to avoid the stigma of court processing. Direct confrontation between 
offender and victim could be as traumatic as the original crime to both. 
Possible effects on the victim need to be seriously considered. In Victoria 
last year, Gareth Boreham reported that both inside and outside the police 
force there has been disquiet and opposition to a Wagga-type scheme 
(Age, 20.11.92). It is not a greater empowerment of police that is at issue. 
In 1992 in Victoria, 127 young people were sentenced to juvenile deten
tion centres; 81% less than those sent to youth training centres in 1980.

Like Danny Sandor, I would welcome better information resources, 
funding services and procedural reforms to aid crime victims. I too agree 
that much attention should focus on both ‘the situational conditions which 
provoke offending behaviour* and the provision of adequate service sup
port2 The debate concerning the increase or otherwise of police powers 
should focus on the specific nature of any such changes. As Sandor 
argues, the rhetoric of the victim discourse should not be used as a fulcrum 
for increased powers. In fact, it is pertinent to note the tenor of the Victoria 
Police in ‘Operation Reassurance’, an attempt to allay fears and enhance 
safety and security in the face of the spate of murders in the Frankston area 
in 1993.

Danny Sandor cites the ‘over-representation of young males in both the 
categories of offenders and victims in surveys of reported violence*.3 In a 
proactive, educational mode, police, as well as other involved agencies, 
have a role to play in this regard. Sandor assumes that the vulnerability of 
young people makes ‘them an easy mark for over-policing and the fabrica
tion of crime waves’. Is Sandor implying that police deliberately target 
young people? The very title of an article by criminologists Stephen James 
and Ken Polk, ‘Policing Youth: Themes and Directions’ states this view
point directly by assuming police taigeting of youth.4 By no means are all 
youth in conflict with police. Sandor argues that current economic circum
stances are increasing the need and potential for young people to commit 
income-generating crime.

Again, let’s not assume that this relates to all young people. Certainly 
problems face young people in our community; awareness and assistance 
are needed in many cases. I would contend that the majority of young peo
ple these days are pre-occupied with their peers, schooling, work-orienta
tion, sports and concerns for the future. Rather than assuming that all 
encounters between police and youth are confrontational, consider a 
broader spectrum of police encounters with the young.

VOL. 18, NO 6, DECEMBER • 1993 283



P 0 L I C I N

Rather than suggesting a deliberate targeting of youth, we 
should analyse the reasons why some young people attract 
police attention: it is not their youth but the behaviour of some 
young people; a minority of youth who may be troublesome. 
Senior Sergeant Terry O ’Connell, co-ordinator of the Wagga 
Wagga effective cautioning system, has stated: ‘And the key to 
our process is dealing with the offending behaviour and not 
whether a kid is a good or bad kid’ (Weekend Australian, 
23.5.92., p.3).

Unfortunately, economic times are nurturing increases in the 
ranks of that minority. With limited resources, it is inevitable 
that police will target potential trouble spots and look for cues 
of potential criminal and disruptive behaviour.

Recently, more police have been rostered on afternoon and 
evening shifts in the central business district of Melbourne. 
Reports of thuggery, drunkenness and smashed windows in 
central Melbourne have led to a call finom police, city nightclub 
owners and the Liquor Licensing Commission for a Melbourne 
City Council ban on alcohol consumption in city streets. The 
facts that, in 1992, there were 19 rapes, almost 2500 car thefts, 
4000 property thefts from cars, and 1100 assaults in the CBD 
highlight the necessity of police targeting perceived trouble 
spots (Age, 4.8.93, pp.1-2).

As to the ‘fabrication of crime waves’, if such things are 
merely fabrications, the media should be our key concern. 
Certainly in Victoria, the Herald-Sun regularly portrays ‘crime- 
wave’ front-page headlines. Such ‘Law and Order’ reports 
should be analysed for their accuracy, reliability and sources. 
For decades, both print and electronic media have capitalised 
on crime stories and fears of the public.5 Crime prevention and 
detection is a significant business today, whether we be crimi
nologists, police, lawyers, welfare workers, crime reporters, 
private security employees or correction officers.

Sandor refers to the cutting of funding to youth support ser
vices. The maintenance of the police budget is a separate issue. 
Both, however, should be discussed in terms of the needs of the 
community. A budget cut that may have repercussions on the 
resources of both youth support services and police is the clo- 
sure/merger of about 200 government schools in Victoria in the 
past 12 months. The policy o f the Directorate of School 
Education towards larger schools may further strain youth 
workers and police when we consider that cities like New York 
and Philadelphia, due to increases in violence, thefts and van
dalism, are now returning to the notion of smaller schools as 
being more harmonious and less threatening to children. An 
instance is the closure in late 1992 of the Ardoch-Windsor 
Secondary College’s program for homeless youth and the 
unsuccessful transplantation of about 100 youth to the large 
Prahran Secondary College, a failure acknowledged by the 
Principal of Prahran Secondary College. Attempts by the 
Ardoch Youth Foundation to gain premises to establish a 
school to meet the special educational, welfare and social 
needs of homeless and disadvantaged students have been 
refused by the Minister of Education, Don Hayward. Only 
about 30-35 of the students are still attending school (Age, 
11.8.93 and 12.8.93).

G Y O U T H

Police initiatives in Victoria
To balance the picture, we should consider and encourage 
some of the positive initiatives taken by police in attempts to 
improve relationships with young people. In 1984, the 
Neesham Committee of Inquiry requested the Research 
Section of the Ministry of Police and Emergency Services to 
obtain the views of a sample of Victorian High School stu
dents.6 A survey questionnaire was designed and administered 
to 1025 students in Years 10, 11 and 12 at eight city/suburban 
and nine country high schools. The subsequent report conclud
ed that "almost six in ten of the students hold, to a certain 
degree, a negative perception of po lice’. The students 
expressed an even lower respect for their local police. Male 
students, especially those of European or Asian origin, had 
generally a lower respect than females. The highest priority 
suggested by students to improve relationships was that police 
should become more involved with schools. The report con
cluded that there was ‘room for police to improve their rela
tionships with High School students generally, at the local level 
of contact, and with particular sub-groups’.

The Victoria Police have certainly recognised the need to 
develop better understanding and relations with youth. The 
Police Schools Involvement Program (PSIP) is the front-runner 
in this field. In times of media hype about crime waves, it is 
quite significant that the police hierarchy has allocated at pre
sent 83 School Resource Officers -  full-time police officers to 
work in Victorian schools. Almost 800 schools are involved; 
the focus is on Years 5 and 6 levels of primary schools (though 
not exclusively). Rather than targeting young people on the 
fringes of society, the program seeks to cater for students from 
all backgrounds and dispositions. The demand from schools to 
become part of the program is overwhelming (150 schools on 
the waiting list).

The program was framed as a crime prevention strategy to 
ameliorate rising crime rates, drug and alcohol abuse by chil
dren and the alienation of the police from the community. The 
program, designed by the Victoria Police with the assistance of 
Health and Education Departments, attempts to provide a bal
anced approach to the issues of good citizenship, the conse
quences of crime, and rights, rules and responsibilities. The 
intent is to help young people to make informed choices about 
their lives. Police officer, Lorraine Beyer, claims that the ‘aim 
is to develop a better relationship and understanding between 
young people and police. The long-term aim is to reduce the 
incidence of juvenile involvement in criminal activity.’7

The PSIP is possibly the largest commitment by a police 
department to any educational program in schools. Evaluation 
of such a scheme as PSIP must be long term; but anecdotal evi
dence to date from school communities and the police involved 
is most encouraging.

The initial recruit training course at the Police Academy has 
been extended by a week to provide the opportunity for recruits 
to experience life  on neutral ground with some 
homeless/street/disadvantaged/underprivileged youth. This ini
tiative, instigated by the police training section (and possibly 
its most innovative idea to date), is called the ‘Integrated, 
Experiential Learning’ module, or probably to be more com
monly known as ‘High Challenge’. It comes under the auspices 
of Vicsafe, aided by some government funding and possibly 
some corporate sponsorship.
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‘High Challenge’ attempts to break down barriers between 
some police and some youth; it hopes to destroy mythical stereo
types. The pilot program in February comprised approximately 20 
recruits and ten underprivileged youth on a three-day activity in a 
rural setting west of Melbourne. Senior Constable David 
Arundale, co-ordinator of the project, and social worker Peter 
Weame (Elwood/St Kilda area) screened and selected the youth.

‘High Challenge’ is very much a group enterprise which relies 
on the development of communication and trust between the 
group members. All participants have to rely on their own 
resources as they tackle orienteering, bush walks and other out
door activities. After a day, it becomes difficult to differentiate 
between recruits and the other youth. According to the co-ordina
tor, David Arundale, ‘everyone gets something positive out of it’ 
-  youth, police and the community can benefit from such an exer
cise.

The program aims to develop understanding, trust and lateral 
thinking among all participants. If these youth are facing danger in 
the future, hopefully they will feel safe about approaching police. 
An additional support network is put in place for these youth. A 
cynic might perceive police manipulation in such a scheme; this 
would seem a rather naive viewpoint as these young people are 
streetwise and astute.

Another policing initiative, the result of police having identi
fied a youth-police relationship problem, involved the production 
of a video with some of the local Flemington-Kensington youth. 
Young people from the area scripted and acted the presentation, 
‘Listen to Me’, which has become part of an educational package 
for schools and police. The schooner, Alma Doepel, sails about 
seven times a year with a crew including two police and some 
sponsored, underprivileged youth. Blue Light Discos, run by 
police volunteers, have operated for years; 47 are still conducted 
in Victoria. Has anyone attempted to assess their worth to the 
community?

Derby Hill Blue Light Youth Camp provides diverse activities 
for youth including bike riding, walks, mine tours and explo
ration. In August this year, an experimental scheme called ‘Street 
Legal’ has been established by Victoria Police, Health and 
Community Services, youth workers and the RACV in an attempt 
to divert recidivist youth aged 15-17 prone to vehicle theft and 
offences. Young offenders will be encouraged to rebuild wrecked 
cars, renovate cars and race against police on a speedway. The 
Victoria Police, increasingly aware of the need to improve rela
tionships with young people, are in the process of establishing a 
Youth Advisory Unit which will comprise a full-time staff of 
about six police members. In times of media headlines of ‘crime 
waves’, such commitments by a police department are significant

Genuine initiatives or social control?
The cry may arise that these initiatives (for that is what they are) 
are another form of what Danny Sandor calls ‘the thickening 
blue wedge’; another form of police empowerment; another form 
of so-called police social engineering and manipulation. How 
does one answer this criticism? Is it not true that many of us are 
in the business of imparting social values and controls -  be we 
teachers, criminologists, police, parents? None of the above- 
mentioned initiatives are forced on young people. The essential 
objective is to establish better understanding and communication 
between police and young people. Surely this is a commendable 
goal. If a young person is helped to think laterally, clarify his/her 
values and understand the accompanying rights and responsibili
ties, surely such involvement must benefit the individual and the 
populace in general.

G Y O U T H

The community, including concerned academics, need to be 
aware of and give credit for such positive endeavours. No one 
is denying that there are tensions between some police and 
some young people. Someone must take the first step to address 
the problem areas. The police are the first line of contact and 
entry for many young people to the criminal justice system; it is 
inevitable that police will have dealings with youth on the 
street* Positive endeavours to improve relationships and per
ceptions should be encouraged. Should our complaint be that 
these initiatives have been too slow to emerge, rather than that 
they are some form of social control?

Both criminologists and police agree that youth crime is a 
serious problem in our society. Two years ago, Professor Ken 
Polk, University of Melbourne, warned that Australia could 
expect a rise in juvenile crime as more unemployed young peo
ple turned to theft and burglary to survive. Polk argued that the 
real causes of the problem were the recession and the lack of 
economic and social supports for young people {Age, 13.8.91). 
A year ago, former Chief Commissioner Kel Glare acknowl
edged:

Victoria has a problem of high crime rates and crime is the prerogative of
the young, particularly of young males. . .  There is also compelling evi
dence that youth unemployment is a major factor in crime.

Glare further lamented the emergence of ‘an ever-expanding 
underclass of young people, without jobs and without hope’. 
He implored police to develop greater sensitivity and a ‘gener
ally less confirontationist way’ of dealing with young people.9 If 
policing is letting some youth down, so much more so is our 
society. An August 1990 report of the Australian Institute of 
Criminology claimed that juvenile crime cost the nation $1.5 
billion a year. The report also identified the stereotype of the 
potential offender ‘. . .  below average IQ, one or both parents 
or a sibling having been convicted of a crime, discordant home 
environments and low income family backgrounds’ (Age, 
29.8.90, p.15). Elsewhere, Danny Sandor has aigued that police 
should concentrate on serious adult crimes rather than pushing 
young people into the public role of ‘criminal’ (Age, 26.3.92, 
p.13). In fact, police are now endeavouring to use some of their 
time and resources to help some young people from slipping 
into the public role of ‘criminal’.

The White article
The White article, emotively entitled ‘Police Vidiots’, concerns 
the Western Australian Detheridge case. It is not my intention 
to debate whether or not Sergeant Smith should have been rein
stated into the force. Just as police need to be careful not to 
stereotype youth by the actions of an individual or group, so 
also academics need to be wary of stereotyping police by the 
actions of one or a group. White’s article raises the perennial 
problem of police accountability: who should police the police? 
The article questions the appropriate role of a police union in a 
case such as the Detheridge one. White’s contention that the 
media tend to be rather more protective of police interests than 
some other social groups is certainly debatable and one that 
would be questioned by many police.

Conclusion
Although both articles contain much that is indisputable, a bal-
ance needs to be considered and police awareness and subse
quent positive initiatives in dealing with young people should 
be acknowledged and recorded.
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The enormous hurdle limitation periods present for survivors of child
hood sexual assault cannot be overstated. This is the case with respect 
to civil actions against the perpetrators of sexual assault and criminal 
injuries compensation claims by survivors of sexual assault. The prob
lems limitation periods pose for survivors is that the particular nature of 
the offences, and the effect on the ‘victims’ severely limit their capacity 
to claim within the periods prescribed by legislation.

The issues which have arisen as a result o f Arnold v Crimes 
Compensation Tribuna? suggest that there may be appropriate judicial 
approaches to the application of limitation periods which increase 
redress for the devastation sexual abuse has caused in many people’s 
lives. We provide here a potted history of the Arnold case, which we 
have been running since 1990. We believe the arguments and, hopeful
ly, the final outcome, can be applied both to cases in other jurisdictions 
where criminal injuries compensation is available and civil proceedings.

The Supreme Court of Canada in M(K) v M(H); Women's Legal 
Education and Action Fund, Intervener (1992) 96 DLR (4th) consid
ered the nature of the offence of childhood sexual assault and the effect 
on the victim in determining when time can be said to run against the 
victim for purposes of civil litigation. We have relied on the approach 
adopted in this case. This approach is significant in that it addresses the 
specific impact of childhood sexual assault and has the potential to 
increase access to legal redress for survivors of childhood sexual 
assault

The Canadian Supreme Court considered academic studies of the 
effects of child sexual abuse, including an article by Jocelyn Lamm,2 
which is worth quoting at length as it details the problems inherent in 
cases such as Arnold.

The classical psychological responses to incest trauma are numbing, denial and 
amnesia. During assaults the incest victim typically learns to shut off pain by ‘dis
sociating*, achieving ‘altered states of consciousness . . .  as if looking on from a 
distance at the child suffering the abuse*. To the extent that this mechanism is 
insufficient, the victim may partially or fully repress her memory of the assaults 
and the suffering associated with them: ‘Many, if  not most, survivors of child sexu
al abuse develop amnesia that is so complete that they simply do not remember 
they were abused at all; or . . . they minimise or deny the effects of the abuse so 
completely that they cannot associate it with any later consequences*. Many vic
tims of incest abuse exhibit signs of Post-Traumatic Stress Disorder (PTSD) . . . 
Like others suffering from PTSD, incest victims frequently experience flashbacks 
and nightmares well into adulthood.
Experts have also noted a strong correlation between incest and long-term damage: 
severe anxiety and depression, sexual dysfunction, and multiple personality disor
der. Additionally, the internalisation of anger and anxiety that the incest victim has 
not been allowed to express, frequently results in a profound self-hatred that causes 
self-destructive behaviour later on: incestuous childhood victimisation commonly 
leads to other abusive relationships, self-mutilation, prostitution and drug and alco
hol addiction.
Finding that the coexistence of these psychological and emotional disorders is 
unique to and characteristic of incest victims, experts have joined them under the 
heading ‘Post-Incest Syndrome*. Those suffering from this syndrome will ‘persis
tently avoid any situation, such as initiating a law suit, that is likely to force them to 
recall and, therefore, re-experience the traumas*.
Although the victim may know that she has psychological problems, the syndrome 
impedes recognition of the nature and extent of the injuries she has suffered, either 
because she has completely repressed her memory of the abuse, or because the
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memories, though not lost, are too painful to confront directly. Thus, 
until she can realise that the abuser’s behaviour caused her psycholog
ical harm, the syndrome prevents her from bringing suit Often it is 
only through a triggering mechanism such as psychotherapy, that the 
victim is able to overcome the psychological blocks and recognise the 
nexus between the abuser’s incestuous conduct and the psychological 
pain. Such understanding may develop in stages over a period of time 
during which the victim breaks through layers of denial and repres
sion in a painful process. Typically, full recognition that she has been 
tortiously injured occurs after the victim has reached majority, long 
after the wrongful acts were committed.

It should be noted that the Canadian Supreme Court, in 
the case of M v M ,  considered in detail the rationale for limi
tation periods. The court found that adherence to the strict 
approach in cases of childhood sexual assault could not be 
justified given that the rationale for limitation periods had 
limited applicability in such cases (see pp.301-5).

Arnold v Crimes Compensation Tribunal
Sharon Arnold was sexually abused by a neighbour from the 
age of seven to fourteen years, from 1974 to 1981. It should 
be noted that, as a result of these drawn-out proceedings, 
Sharon continues to remember other incidents and now 
recalls assault which took place as early as 1971.

At the age of 20, she attended counselling about other 
matters. During the course of her counselling, however, she 
began to have flashbacks and nightmares recalling specific 
incidents of the sexual abuse. Until this time, Sharon had no 
conscious memory of the assaults. This recollection process 
began in July 1987 and was extremely traumatic for Sharon.

Sharon was in contact with a number of counsellors and 
the Centre Against Sexual Assault from August 1987. She 
decided to report the assaults to police in December 1988, 
with a view to taking legal action against the perpetrator and 
as part of a therapeutic recovery process, naming and forcing 
the abuser to account for the consequences of his actions. 
Police interviewed the perpetrator, but charges were never 
laid. Neither the counsellors seen by Sharon, nor the police, 
advised Sharon of her right to claim crimes compensation.

Sharon became aware of the possibility of claiming com
pensation from a newspaper article in early 1990. She 
attended our centre and we lodged an application for crimes 
compensation on her behalf in 1990. The appeal process has 
taken four years.

The Crimes Compensation Tribunal
The Criminal Injuries Compensation Act 1983 (Vic.) pro
vides that compensation may be payable to the victims of 
crime who have been injured as a result of that crime. The 
relevant sections of the Act for the purposes of Arnold are as 
follows:
• s.18 provides that the Crimes Compensation Tribunal 

(CCT) may award compensation for a victim’s pain and 
suffering;
s.3 provides that the definition of ‘injury’ includes mental 
illness or disorder ̂ whether or not flowing from nervous 
shock);
s.20(2) provides that the Tribunal shall not make an award 
of compensation where the incident has not been reported 
within a reasonable time, except where special circum
stances resulted in the criminal act not being reported; and 
where an application for compensation is not made within 
one year of injury or death, unless an extension is granted

under subsection (3);
• s.20(3) provides that the Tribunal may at any time extend 

the time for making an application for compensation for a 
further time if, in the circumstances, the Tribunal thinks it 
fit to do so.

Extensions of time are frequently granted by the Tribunal. 
Sharon’s claim was refused by the CCT on two grounds:

• she had not made a report to police within a reasonable 
time;

• the application for compensation was not lodged within 
one year of injury. The CCT refused to grant an extension 
of time for lodging the claim.

The Administrative Appeals TYibunal (AAT)
An appeal against the decision of the CCT was lodged with 
the Administrative Appeals Tribunal (AAT).

In the AAT hearing, uncontradicted evidence was given 
that Sharon had not been told of her right to claim compen
sation. Expert evidence was led on the particular impact and 
consequences of childhood sexual assault This expert evi
dence provided that repression of memory, either partial or 
total, is a common response to the trauma of sexual assault; 
that threats are frequently used to silence children; and that 
the secrecy associated with child sexual assault often makes 
people feel implicated and responsible for their own abuse. 
This is compounded by attitudes of disbelief in the commu
nity.

The AAT decided:
• there were ‘special circumstances’ justifying the failure to 

report to the police within a reasonable time.
• that the circumstances of the case did not justify the exer

cise of discretion to extend the time for filing the applica
tion for compensation.
Concerning the first decision, in our opinion, the AAT 

erred in failing to consider whether, in the circumstances of 
the case, the delay was ‘reasonable’. The particular nature of 
sexual assault and the effects should have resulted in the 
delay being considered ‘reasonable’. As the AAT decided 
there were ‘special circumstances’, the subsequent appeal 
did not raise this issue.

The AAT found there were ‘special circumstances’ for 
failure to report to police within a reasonable time, having 
regard to the following factors:
• the trauma suffered as a result of the alleged assaults and 

the effect of the revival of those memories in 1987 (the 
AAT accepted that Sharon had repressed the memories of 
the assaults and that she had experienced a revival of 
those memories in the form of ‘flashbacks’);

• Sharon was still undergoing treatment and counselling for 
that trauma when she reported the matter to police in 
December 1988;

• the Criminal Injuries Compensation Act 1983 (Vic.) is 
remedial in nature, and accordingly a liberal approach 
should be applied to the expression ‘special circum
stances’.
Concerning the second decision of the AAT, the delay in 

issue for the purposes of granting an extension of time to 
claim was the lapse of time between July 1987 and February 
1990, given the AAT accepted Sharon had repressed all 
memory of the assaults until July 1987. The AAT declined to
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grant an extension of time and relied on the following factors 
in coming to this conclusion:
• given Sharon’s level of maturity, age, intelligence, stan

dard of education and employment status she should have 
sought professional advice regarding her right to claim 
compensation following the revival of her memory of the 
assaults;

• no ‘acceptable explanation’ was given for the delay in 
lodging her claim (the AAT decided that ignorance of her 
right to claim did not constitute an acceptable reason for 
delay);

• there was a public interest in bringing finality to litigation 
for legal claims, perhaps more so where public moneys are 
involved.

Supreme Court (Full Court)
An appeal against the decision was lodged on the following 
grounds. In deciding whether there was an ‘acceptable expla
nation’ for delay, the AAT did not take into account or give 
sufficient weight to the following factors:
• the nature of the offences and the particular effect that the 

injuries have in reducing a person’s capacity to pursue 
legal entitlements;

« ignorance of the right to apply;
• that counselling and treatment for the trauma were contin

uing;
that the object of the legislation was that it was beneficial. 

The Supreme Court affirmed the decision of the AAT.

High Court
Special leave to appeal to the High Court was granted on 10 
December 1992 and the case was heard on 9 September
1993.

The grounds of appeal and our arguments were:
the AAT allowed the proper exercise of its discretion to be 
distracted by its insistence that there must be an ‘accept
able explanation’ for delay;

• in any event, the AAT decision that there was no accept
able explanation was wrong;

• the AAT failed to take into account a centrally relevant 
consideration -  the applicant’s ignorance of her right to 
apply for compensation;
by failing to consider the particular nature and effects of 
childhood sexual assault, the AAT failed properly to iden
tify the time of the injury suffered by the applicant; and

• the time for making an application for compensation does 
not commence to run until the victim has suffered injury 
and is aware that her pain and suffering were caused by 
the criminal act and is aware of the right to claim compen
sation in respect of her pain and suffering.
We sought to rely on the decision of the Supreme Court of 

Canada in M v M. An important finding in that case was:
B ecau se  the v ictim  o f  in cest is  typically  p sy ch o lo g ica lly  incapable o f  
recogn ising  that a  cau se  o f  action  ex ists  until lon g  after the abuse has 
ceased , the lim itation  period for in cest d oes not begin to run until the 
v ictim  is  reasonably capable o f  d iscovering  the w rongfu l nature o f  the 
p erp etrator’s  a c ts  and her in ju r ies . T h is is  s o  w h eth er  the v ic t im  
alw ays k n ew  about the assaults but d id not k n ow  the p h ysical and p sy
ch o log ica l prob lem s caused  by them , or whether sh e had n o  reco llec
tion o f  the abuse until she com m en ced  the action  because o f  the trau
m a associated  w ith  i t  A  hypothetically  reasonable person in  the p osi

tion  o f  the appellant cou ld  not, and the appellant d id not, d iscover the 
w ron gfu l nature o f  the resp on d en t’s acts and her in ju ries until sh e  
entered therapy . . .  M oreover, a  presum ption arises that an in cest v ic 
tim  d oes not d iscover  the nexu s b etw een  her injuries and the abus 
until sh e com m en ces therapy.

By consent the High Court ordered:
• the decision of the AAT and the appeal division of the 

Supreme Court be set aside;
• that the time within which the appellant was required to 

make her application be extended; and
• that the matter be remitted to the AAT to determine the 

appellant’s application for compensation.
The respondent conceded that the AAT had erred in find

ing that ignorance of the right to claim did not constitute an 
acceptable explanation for delay. Consequently, the issue of 
when Sharon’s right to claim accrued was not directly 
addressed by the High Court.

However, the nature and special position that the law 
should accord to the harm suffered by survivors of sexual 
assault was raised by the evidence given to the AAT and was 
in essence accepted by the High Court in determining that the 
refusal to extend time was not warranted as a matter of law.

Returning to the AAT
The only issue which remains for the AAT to consider is the 
level of compensation to be awarded. Sharon will be seeking 
compensation for ‘pain and suffering’. The difficulties we 
now face are determining the best approach for the assess
ment of the quantum in cases such as this.

The statutory maximum compensation for pain and suffer
ing arising from ‘injury’ is determined by the date of injury. 
The Criminal Injuries Compensation Act 1972 provided for a 
maxim um  aw ard o f $3000. The Criminal Injuries 
Compensation Act 1983 provides for a maximum award for 
pain and suffering as follows:

Date of injury up to 31 July 1988 —  $7500 
Date of injury on or after 1 August 1988 -  $20,000.
Sharon is still experiencing pain and suffering arising 

from the assaults. The assaults were, at latest, perpetrated in
1981. There are a number of different approaches we are 
considering at this stage, but there are difficulties inherent in 
the various approaches.

On the authority of the decision of the Canadian Supreme 
Court in M v M , the ‘injury’ could be said to occur for the 
purposes of limitation of actions statutes when the survivor 
of childhood sexual assault discovers the connection between 
the harm suffered and the wrong perpetrated against her.

If we are to rely on this approach in determining the quan
tum to be paid, we would argue that compensation should be 
paid at the maximum available in 1987, when memory of the 
assaults was revived and responsibility for the pain and suf
fering attributed to the perpetrator. On this basis, although 
the criminal acts were perpetrated between 1974 and 1981, 
the harm suffered did not manifest until 1987 and onwards.

This approach fails to acknowledge that pain and suffering 
did exist while the memory of the assaults was latent. As out
lined above, drug and alcohol addictions are often sympto
matic of the pain and suffering experienced, even where the 
connection between the assaults and the harm suffered have 
not been made or where there is a repression of memory of 
the assaults. This approach would, in effect, provide no com
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pensation for the pain and suffering which occurred between 
1974 and 1987. There would, in any case, be difficulties in prov
ing the pain and suffering experienced during the time of repres
sion of memory.

If we argue that the pain and suffering arises at the time of the 
assaults, we may limit the compensation entidement for pain and 
suffering to the statutory maximum available in 1981 -  $3000. If 
this approach is adopted, in effect, Sharon would not be compen
sated for the years of pain and suffering which have ensued since 
1981. There is no doubt that the pain and suffering experienced 
on the revival of memory is different from the pain and suffering 
experienced while the memory of the assaults remained 
repressed.

The full impact of sexual assault is not acknowledged by 
criminal injuries compensation legislation. Compensation for 
pain and suffering arising from sexual assault is limited because 
the compensation payable is tied to the date of injury. The diffi
culty with compensation, where there are prescribed statutory 
maximums belies the longevity of the impact of childhood sexu
al assault

In addition to arguments about when the pain and suffering

can be said to accrue in childhood sexual assault cases, we also 
intend to seek compensation for each criminal act The evidence 
already led before the AAT will be relied on. We may, in addi
tion, lead further evidence of other assaults which Sharon has 
remembered during the course of these proceedings. It is unlike
ly that this matter will be listed for hearing until 1994.

For Sharon, the process of remembering the assaults, coun
selling and recovery continues. The impact of the legal process, 
particularly given the length of time this appeal process has 
taken, has placed an enormous strain on Sharon. This has high
lighted the lack of funded counselling services, which provide 
tong-tom counselling, available to sexual assault survivors. We 
wish to acknowledge Sharon’s courage and strength in pursuing 
this process.
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Section 347 of the Queensland Criminal Code states that ‘any person 
who has carnal knowledge of a female without her consent or with her 
consent if it is obtained by force, or by means of threats or intimidation 
of any kind, or by fear of bodily harm is guilty of rape* (emphasis 
added).

In accordance with principles as to onus of proof, the prosecution 
therefore has to prove, beyond a reasonable doubt, as an element of the 
offence either that the female did not consent, or that the consent was 
obtained by one of the means specified. In practice, such proof seems to 
have been made a great deal more difficult than it would otherwise be 
by long-standing chauvinistic prejudice and mythology that has so far 
proved impossible to eradicate from popular beliefs about women con
senting to sex. It seems such beliefs continue to influence large seg
ments of the community including jurors, and especially older males, 
all the way up to trial judges presiding at rape trials, according to recent 
outstanding news reports.

The perpetuation of prejudiced beliefs
A good illustration of the persistence of such beliefs and their perpetua
tion even among younger people of both genders was the 4 Corners 
program on ABC television on 9 August 1993. The program was pro
duced by ‘sexologist’ Bettina Arndt and featured the ‘No* means ‘Yes’ 
controversy. Ms Arndt also wrote a feature article about this issue enti
tled ‘When “No” means “Maybe”’ in the Weekend Australian, 7-8 
August 1993.

Legal text writers themselves play a prominent role in perpetuating 
these unfortunate attitudes, as demonstrated convincingly in an illumi
nating article by Ngaire Naffine.1 She points out that some of the prime 
culprits among text writers on criminal law are Brett, Waller and 
Williams,2 Glanville Williams,3 and Howard.4 In this regard, it should be 
noted that no less a jurist than Glanville Williams still considers ‘that 
some women enjoy fantasies of being raped’ (at p.238) and continues to 
find illuminating Byron’s notorious verse:

A little still she strove, and much repented,
and whispering ‘I will ne’er consent* —  consented.

Indeed, I myself recall hearing both defence counsel and trial judges 
quoting this verse in Queensland rape trials not many years ago! Is it 
any great surprise then that some trial judges presiding at recent rape 
trials have tended to echo these reactionary text book views? It is most 
disconcerting that such prejudiced views continue, via these texts, to be 
peddled to yet another generation of law students, thereby tending to 
perpetuate the views among future lawyers. (We can only hope that 
their law teachers attempt to counteract this tendency.)

Recent judicial comments
Among recent judicial comments that have added fuel to the public con
troversy still raging on this issue, were those of Judge Bland who, in 
April 1993 in the Victorian County Court, in sentencing a rapist, com
mented in relation to evidence that the victim had cried ‘Stop it!’ that:
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it d oes happen, in  the com m on  experien ce o f  those w h o have been  in
the la w  as lon g  as I have, anyw ay, th a t4 N o ’ o ften  subsequently m eans
‘Y e s ’.

Not surprisingly, this caused a strong media and public out
cry.

In the course of this media furore, two recently retired 
judges with extensive experience in criminal courts came out 
strongly in newspaper articles in defence of Judge Bland and 
two other offending judges. One was Connolly J, recently 
retired from the Queensland Supreme Court, who was exten
sively quoted in a feature article in the Sunday Mail, 6 June 
1993 OThe Case for Yes and No’, at p.57). It would seem, 
however, that he protesteth too much, for he himself quoted 
approvingly the dreaded Byronic lines above and, worse 
still, went on to base part of his argument that women may 
be inclined to dissem ble on the far-fetched tale from 
Mozart’s opera Cosi Fan Tutte. In any event, he himself 
would probably not object to being described as somewhat 
traditional in his outlook.

Perhaps much the same may be said for former Judge Gee 
of the New South Wales District Court who wrote two news
paper articles in defence of the offending judges.5 One salu
tary point he made, however, is that there may be such an 
over-reaction to comments such as those of Judge Bland that 
Parliaments may be induced to change the law on sexual 
offences in such a way as to seriously imperil the hard-won 
rights of the accused (for example, regarding onus of proof). 
Indeed, it must be conceded that such over-reaction is possi
ble, and needs to be guarded against.

The point, however, must be made clearly that Judge 
Bland’s comments were totally uncalled for. In the case 
before him, the accused was guilty and was being sentenced. 
Therefore when the victim cried ‘Stop it!’, she must have 
meant it, and thus could not have meant ‘Yes’ or even 
‘Maybe’, for neither would have been consistent with guilt. 
Hence, Judge Bland must have been showing gender bias 
and prejudice while making this remark in sentencing this 
accused. This remains true even if it is conceded, for the 
sake of argument, that Ms Arndt has successfully shown in 
her surveys and interviews that, in some social settings, 
some women may say ‘No’ when they mean ‘Maybe’ or 
‘Yes’. In so far as this has happened and still happens, it may 
be, as Ms Arndt points out in her feature article, that ‘sexual 
stereotypes force both men and women to be evasive and 
disingenuous. Women sometimes play games, hide their true 
desires for fear of being seen as easy and promiscuous.’ At 
the same time, it seems many men persist not only in well- 
tried seduction techniques, but also often in refusing to take 
‘No’ for an answer. Even if all this is true, it in no way 
would justify any blanket prejudice or presumption either 
that this necessarily happens in every case, or that it must 
have happened in any particular case when a person has been 
charged with a sexual offence. Indeed, it cannot be repeated 
too loudly or too often -  for the message still has not got 
through to certain judges -  that the question of consent or 
non-consent is a matter entirely for the jury to decide on the 
evidence as a whole (R v Bennett (1900) 10 QLJ 147). 
‘Evidence’, needless to say, does not mean or include gender 
bias or prejudice about how women allegedly behave in cer
tain circumstances, however deeply entrenched in the com
munity such beliefs may remain.

Most of the comments above apply with even greater 
force to the earlier rem arks o f Bollen J of the South

Australian Supreme Court in late 1992, when summing up to 
the jury in a rape in marriage trial. He said: ‘there is, of 
course, nothing wrong with a husband, faced with his wife’s 
initial refusal to engage in intercourse, in attempting in an 
acceptable way to persuade her to change her mind, and that 
may involve a measure o f rougher than usual handling’ 
(emphasis added). Later, Bollen J explained that, by this 
remark, he meant ‘vigorous hugging or squeezing and pinch
ing’. There was a public outcry which may, in turn, have 
influenced the Crown’s decision to appeal on a point of law 
to the Full Bench of the South Australian Supreme Court. 
This did not, and indeed could not, affect the acquittal, but it 
is nevertheless significant that, in a two to one decision, the 
court ruled that Bollen J had erred in law with these remarks. 
Perry and Duggan JJ were in the majority, while King CJ 
dissented on this point. All three members of the court, how
ever, ruled that Bollen J erred in telling the jury in the same 
summing up the infamous anecdote about the man alone in 
the train carriage with a woman who later falsely accused 
him of rape, leading to his suicide -  a tale which Bollen J 
told the jury in order to illustrate the alleged ease of making 
false allegations of a sexual nature and the alleged difficulty 
of disproving them.

Former Judge Connolly, in the article referred to above, 
complained in relation to Bollen J ’s comments in this case 
that ‘it seems to me there has been a wilful failure to put 
these observations into context’ and gave reasons why he 
considered the criticism was quite unfair. It is considered, 
however, that nothing can justify, excuse or satisfactorily 
explain away the statem ent as framed. It undoubtedly 
implies that a husband is entitled to use some degree of force 
on a wife to persuade her to have sex, a suggestion which in 
this day and age can only be viewed as totally unacceptable 
whether as a statem ent of law or otherwise. As to his 
Honour’s tale to the jury about the man in the train, it is not 
surprising that the appeal court considered that it should not 
have been told to the jury, for it could only serve to reinforce 
the long-held prejudice that women are prone to make too 
readily false allegations of sexual assault.

The Queensland Code
In regard to Bollen J ’s statement about ‘rougher than usual 
handling’ it should be noted that the wording of s.347 of the 
Queensland Code that if consent ‘is obtained by force . . . ’ it 
is rape, would seem to mean that in Queensland if the man 
uses any degree of force at all and that is the operative cause 
of the wife’s (or any other woman’s) consent, then the man is 
guilty of rape. At the same time, it should be recalled that the 
rape in marriage amendment was only inserted in s.347 in 
1989, and that prior to this, a man could not be charged in 
Queensland with raping his wife. Moreover, in some earlier 
Queensland rape appeals, notably R v Hinton [1961] Qd R 
17 and R v Mayberry [1973] Qd R 211, extremely sexist atti
tudes were expressed concerning the credibility of victims of 
sexual offences.

As to the situation under s.347 when consent is obtained 
‘by means of threats or intimidation of any kind or by fear of 
bodily harm’ (in any of which cases, it would also be rape) 
there seems to be no real authority as to the interpretation of 
these phrases. Nevertheless, it is considered that they are 
clear enough on their face and should be interpreted to mean 
what they say in line with normal principles of statutory 
interpretation, and that they certainly should not be read
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down in any way. Unfortunately, Herlihy and Kenny in their 
‘Criminal Law in Queensland . . .’6 consider that it would be 
sensible to limit ‘threats’ to threats of bodily harm. There 
seems no justification, however, for such a limitation which 
could clearly operate unfairly against the interests of rape 
victims. Why not give ‘of any kind’ its usual broad meaning? 
They also suggest that maybe the person threatened would 
need to fall within the scope of a special relationship with the 
victim. There is, however, nothing in the terms of the section 
to warrant such a limitation which also could work unfairly 
against the interests of rape victims.

P o s s i b l e  r e f o r m  o f  r a p e  l a w
In the Final Report of the Criminal Code Review Committee, 
it is recommended that, in place of s.347, a new s.97 be 
enacted as follows: ‘Rape. Any person who has carnal 
knowledge or carnal knowledge by anal intercourse of anoth
er person, without that other person’s consent, is guilty of a 
crime and is liable to imprisonment for life’.7 This at least 
has the advantage of simplicity, even though in two signifi
cant respects, it widens the concept of rape to include anal 
penetration, and to provide that the victim no longer has to be 
female. In the absence of a definition of ‘consent’, however, 
can it be guaranteed that the situations at present covered 
under s.347 (where it is rape if consent is obtained by force 
or by threats or intimidation of any kind or by fear of bodily 
harm) would be covered by the new section as, in reality, 
cases of non-consent? At the very least, this is problematic. If 
such cases are not so interpreted, this could leave a gaping 
hole in the rape law which would seem to leave many vic
tims unprotected, except in so far as the force, if any, might 
constitute another offence such as assault. Moreover, the pro
posed new section would do nothing to prevent judges in 
their summing up from making comments to the effect that 
sometimes ‘No’ means ‘Yes’ or ‘Maybe’, or comments on 
the allegedly mendacious tendencies of women making com
plaints of sexual offences, the supposed ease of making such 
complaints and the alleged difficulty of disproving them -  all 
of which are part of the sexist folklore perpetuated for cen
turies by writers of legal texts and by lawyers and judges.

Further, it has been suggested that the offensive judicial 
comments which have received publicity recently may be 
only the tip of the iceberg. Apparently most such trial com
ments remain unreported and unpublicised. It is hoped, how
ever, that after all the adverse publicity, and following moves 
by Justice Elizabeth Evatt and others, such as Justice Deidre 
O ’C onnor o f the A ustra lian  Institu te  of Judicial 
Administration, to provide voluntary in-service training for 
judges in this area, such harmful sexist comments from the 
bench will become, ultimately, a thing of the past.

Meanwhile, the only sure way to prevent such comments 
in Queensland is to amend s.620 of the Code. At present, this 
section allows a trial judge in summing up to a jury to make 
such observations on the evidence as the court thinks fit to 
make. This could be amended, either generally or more 
specifically, in relation to trials of sexual offences, to restrict 
the comments a trial judge is entitled to make. Such an 
amendment might well be difficult to frame; nevertheless, it 
should be considered.

Serious consideration should also be given to adding to 
the proposed new s.97 of the Code a suitable adaptation of 
the innovative ss.36 and 37 of the Crimes Act 1958 (Vic.) as 
amended by the Crimes (Rape) Act 1991 (Vic.). These sec

tio n s  s ta te :

36. Meaning of consent
For the purposes o f  Subdivisions (8 A ) to (8 D ) ‘consent* m eans free 
agreem ent. C ircum stances in  w hich  a person d oes not freely  agree to 
an act in clu d e the fo llow ing:

(a) the person subm its b ecause o f  force or the fear o f  force to that 
person or som eon e else;

(b) the person subm its becau se o f  the fear o f  harm  o f  any type to that 
person or som eon e else;

(c) the person subm its becau se she or he is  unlaw fu lly  detained;

(d) the person is  asleep , u n con sciou s, or so  affected  b y a lcoh ol or  
another drug as to  be incapable o f  freely  agreeing;

(e) the person is  incapable o f  understanding the sexual nature o f  the 
act;

(f) the person is  m istaken about the sexual nature o f  the act or the 
identity  o f  the person;

(g) the p erson  m istak en ly  b e lie v e s  that th e act is  for  m ed ica l or  
h ygien ic  purposes.

37. Jury directions on consent
In a relevant case the ju d ge  m ust direct the jury that:-

(a) the fact that a person did not say  or d o anything to indicate free 
agreem ent to a  sexual act is norm ally enough  to sh ow  that the act took  
p lace w ithout that p erson ’s free agreem ent;

(b) a person is not to  be regarded as having freely agreed to a sexual 
act just because: -

(i) she or he did not protest or physically resist; or

(ii) she or he did not sustain physical injury; or

(iii) on that or an earlier occasion, she or he freely agreed to engage in 
another sexual act (whether or not o f the same type) with that person, 
or a sexual act with another person;

(c) in considering the accused’s alleged belief that the complainant 
was consenting to the sexual act, it must take into account whether 
that belief was reasonable in all the relevant circumstances.

B e c a u s e  o f  s .2 4  o f  th e  C o d e , it  w o u ld  b e  u n n e c e ssa ry  to  
in c lu d e  s .3 7 (c ) . M o re  im p o rta n tly , h o w e v e r , th e  in c lu s io n  o f  
a  p ro v is io n  lik e  s .3 7 (a )  w o u ld  se e m  to  c re a te  a  prima facie 
p re s u m p tio n  o f  fa c t th a t in  so m e  c a s e s  m a y  n o t  a c c o rd  w ith  
so c ia l  re a lity , fo r  re a so n s  d is c u s s e d  a b o v e . T o  th is  e x te n t, it 
c o u ld  b e  se e n  a s  te n d in g  to  e ro d e  so m e w h a t th e  p r in c ip le  th a t 
th e  p ro s e c u tio n  m u s t  p ro v e  a ll e le m e n ts  o f  an  o f fe n c e  -  in  
th is  c a se , n o n -c o n s e n t  -  b e y o n d  a  re a so n a b le  d o u b t.

N e v e r th e le s s ,  o n  b a la n c e , it  w o u ld  se e m  to  b e  a  g o o d  id ea  
to  in c o rp o ra te  th e se  p ro v is io n s  w ith  a n y  n e c e s sa ry  a d a p ta tio n  
in  th e  n e w  Q u e e n s la n d  Criminal Code w h e n  it is  e n a c te d , 
s u b je c t  to  p r io r  a s s e s s m e n t  to  c o n f irm  th a t  th e y  h a v e  b ee n  
o p e ra t in g  sa tis fa c to r ily  in  p ra c t ic e  in  V ic to ria .
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Duncan Kerr

The revolution taking 
place in the justice system 
in the 1990s.

Duncan Kerr is Federal Minister for Justice.
This article is based on a speech given at the annual Tim  

M cCoy dinner, 5 Novem ber 1993.

Those of us involved with the legal profession and the courts today 
have a responsibility to be active participants in the revolution taking 
place in the justice system of the 1990s. Those of you who work in the 
community legal centre network are at the front line of justice and I, as 
Justice Minister, am part of a government which has committed itself to 
profound reform of the justice system. It is a system most of us present 
have worked in and, at times, struggled against: a system whose ideals 
we strive to uphold and protect, but whose flaws we have come to 
loathe.

It was once said that the law protects everybody who can afford a 
good lawyer. No-one should shy away from accepting that sometimes 
this is indeed the case, but equally it must be said that there are so many 
fine lawyers who daily strive to uphold the principles of justice, respect 
for the rights of an individual, accessibility and equality before the law.

Opinion polls suggest there has been a corrosion of faith in the 
integrity not only of the justice system, but most of our social, corpo
rate, economic and political institutions. The irresponsibility of the 
1980s brought the corporate sector, in general, and banks, in particular, 
into a disrepute from which they are only now beginning to emerge. 
Many State governments have been tarnished by financial and political 
mismanagement. Confidence in police forces around Australia has been 
diminished by instances of corruption, which has in turn led to heroic 
efforts by new Commissioners and Ministers committed to eradication 
of such practices.

As a politician, I am made aware every day of continuing cynicism 
about parliaments and political parties. However, corporations, police 
forces, parliaments and politicians are all part, more or less, of execu
tive government and, as such, have always been and should always be, 
closely scrutinised and criticised.

What is different about the present turbulence is the willingness of 
the public to express doubt and concern about the performance of those 
institutions whose purpose and function is ostensibly to curb unfettered 
executive power -  especially the media, the judiciary and the legal pro
fession. Traditionally, these institutions have made wide and sweeping 
claims to be the protectors of the individual’s rights, the small person 
against the state. But the evidence is now quite incontrovertible that 
judges and lawyers are joining journalists in the pit of low esteem 
which has always been the dwelling place of politicians.

This erosion of public confidence in the legal profession and the 
judiciary should be of greatest concern to leaders of the profession, 
judges and to governments. In a recent speech, the Chief Justice of the 
High Court, Sir Anthony Mason, left little doubt about his concern over 
the growing dissatisfaction with the legal system. He said:

Our adversary system  o f  justice , never com p letely  accessib le  to  a ll, is  still not so. It 
is  costly  not on ly  to  litigants but a lso  to  governm ent w h ich  foots the bill both for 
the court sy stem  and lega l aid, and judged  by the standard o f  the consum er, the sy s
tem  is  not e f f ic ie n t

He continued,
The plain fact is  that, in  contem porary soc iety , p eop le  are not prepared to  accept at 
face  va lu e  w hat p ro fess io n a l p eo p le  teU them . That attitude, cou p led  w ith  the  
osten sib le  shortcom ings o f  the lega l sy stem  has generated a  debate about the legal 
system  w hich  is  quite fundam ental in  its reach.
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I am sure few present would dispute the truth of the Chief 
Justice’s words. I might add, however, that the public’s lack 
of goodwill towards the law and lawyers, in general, is not a 
phenomenon unique to our time. William Shakespeare 
described lawyers as perilous mouths. Another great poet, 
John Keats, once suggested we should class the lawyer in the 
natural history of monsters.

It is not the lawyer who is the monster in this debate. The 
legal profession is only part of the problem. The monster we 
must fight is the dragon of indifference and apathy: indiffer
ence to the crisis now confronting the justice system, legal 
practitioners and users of the courts, and unwillingness to 
upset the status quo. And, let’s face it, it is not in the inter
ests of some lawyers to be part of an industry which is more 
competitive, free of restrictive practices, less costly to the 
consumer and with fewer delays in the courts. I would sug
gest, however, that the vast majority would support a justice 
system which is simpler, cheaper and fairer.

In a recent column in the Sydney Morning Herald, a coun
cil member of the New South Wales Law Society, John 
Marsden, said the legal profession had very little to fear from 
the recom m endations o f the recent Trade P ractices 
Commission draft report into the legal profession. In his 
words:

There is no  reason that law yers should  be sh ielded  from  com petition.
There is  no reason that the restrictive practices o f  law yers should be
protected by State legislation . There is no reason the profession  can
not be united on  a national basis and subject to the Trade Practices
A ct.

John Marsden recognises that the momentum for pro
found and lasting reform of the legal system is accelerating. 
Governments -  Commonwealth, State and Territory -  also 
recognise this fact

At the Standing Committee of Attomeys-General meeting 
in Darwin last June, the Attorney-General, Michael Lavarch, 
and I sought and obtained agreement from the States and 
T errito ries to co-operate  on law reform  through the 
Commonwealth’s ‘reclaiming justice’ project. What we aim 
to do is to return to Australians their sense of ownership of 
the justice system. To restore their faith.

The question is, as Lenin said, ‘What is to be done?’ 
From the Commonwealth’s perspective, I believe much can 
be done and is already being done. We can, for example, 
simplify our court procedures and our laws. The Attorney- 
General has embarked on a major re-write of the complex 
Corporations Law to make it more user-friendly. The Family 
Law Act is also being reviewed to ensure it is written in a 
language easily understood by those people it directly 
affects.

By way of illustration, I was at the recent Family Court 
Judges Conference in Sydney, where Chief Justice Alistair 
Nicholson admitted to having problems deciphering the 
complexities of a court document which is supposed to be 
simple enough for those who come before the court to read 
and fill out. This is no slight on Chief Justice Nicholson, but 
a sad indictment on the obstructive language of our courts.

Many other areas of the law are also being translated into 
plain English, but we have to accept the reality that this sim
plification process will take many years. Unravelling the tan
gled web of the law cannot be hurried and will require an 
enormous amount of consultation and co-operation if we are 
to succeed.

There is also room for reform in the way our courts work 
to serve the community. The great Lionel Murphy had a 
vision of law which he made real in his creation of the 
Family Court. A court initially set up divested of the formal
ities of the legal system we inherited from the United 
Kingdom. But the wigs and gowns, the raised benches, the 
strict procedures -  all have since found their way into the 
Family Court, distorting the Murphy vision.

Of wigs and gowns, a senior member of the NSW Bar 
recently said:

E xperience at the Bar sh o w s that w itnesses tend to  b e m ore honest in
courts w here robes are worn. T he w earing o f  robes assists in the cre
ation o f  an atm osphere w hich  is  not con d u cive to lying.

There is not much I can add to this other than to say, if 
this were the case, some of you might demand that parlia
mentarians should wear wig and gown. I think not.

Perhaps the last word on this issue should go to Margaret 
Beasley, then a QC and now a Federal Court judge, who said 
wigs made ‘barristers look like wolves in sheep’s clothing*. 
The removal of wigs and gowns from Federal Courts is one 
issue the Access to Justice Advisory Committee, which I 
announced recently, will examine over the next five months. 
After reviewing the many recent reports on legal reform, on 
31 March 1994 the Committee will report back to me on 
ways the Commonwealth can make justice in its jurisdiction 
simpler, cheaper and fairer. The Committee will be chaired 
by eminent Sydney barrister, Ronald Sackville, QC> who is 
recognised as one of A ustralia’s most outstanding law 
reformers. His extensive experience at the Bar has made him 
fully aware of the market-place realities faced by legal prac
titioners and well able to differentiate between Utopian and 
achievable reform.

Ronald Sackville will chair a committee comprising 
members with significant experience in different aspects of 
the legal and justice system: the business world and the 
requirements of consumers of the services provided by the 
system.

Other areas under examination include reducing the cost 
of legal actions through deregulation and opening the legal 
market to competition. This might include, where appropri
ate, allowing paralegals and other professionals to provide 
some legal services. Deregulation of the profession could 
include a fused national profession and complementary pro
grams towards mutual recognition of qualifications obtained 
interstate.

We aim to do away with those structures and procedures 
that impede access to justice. In some areas, for example, 
court intervention may be unnecessary to achieve outcomes. 
Recent and ongoing reforms in the bankruptcy jurisdictions 
clearly illustrate this. The committee has also been asked to 
examine whether contingency fee arrangements might be 
extended.

Many of these options were canvassed in the recent Trade 
Practices Commission draft report. In recent months we have 
also seen the various reports of the Senate Cost of Justice 
Inquiry, the Hilmer Report into Competition Policy and, it is 
worth noting, the Report of the House of Representatives 
Standing Committee on Legal and Constitutional Affairs on 
the need for clearer Commonwealth law. In New South 
Wales, a major piece of legal professional reform legislation 
is making its way through the political process.

The literature on legal reform has been prolific. The actu-
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al achievements fall a long way short of the desired aim of a 
more equitable and accessible justice system. The challenge 
facing government, the courts and the legal profession now is 
to put those many well-intended words into action -  a great 
challenge to us all.

I know many of you work in community legal centres 
(CLCs), which I see as being at the cutting edge of service 
delivery and law reform. The place of CLCs on the legal ser
vice delivery  map is undisputed  in the curren t 
Commonwealth sphere. In part, this has come about from an 
appreciation by the Commonwealth Government of the broad 
range of services which CLCs offer to many Australians at a 
very low price to governments. The Commonwealth has 
reflected its appreciation of the role of CLCs by significantly 
increasing funding to legal centres over the past three years.

In some company, I would be reticent to show my pride in 
the Labor Government’s achievements in providing the 
financial support necessary for CLCs to protect the legal 
rights of those at the most vulnerable end of society. But in 
the present company, I feel able to express that pride. Most 
centres have had funding increases of between 50% and 
150%. This achievement, particularly when budgetary pres
sures led to funding cuts in many programs is, I know, a 
record of which my predecessor and former colleague, 
Senator Michael Tate, was proud, particularly when you 
remember that so many other Ministers had to live with zero 
or even negative growth in their programs. I also aim to 
ensure the financial viability of the CLC movement is main
tained and, where possible, enhanced.

From my own personal experience, CLCs are places 
where a lot can be done with very little . The lack of 
resources by necessity makes for resourcefulness. Australia’s 
CLCs are held together by a vast reserve of talented profes
sionals committed to the principle of a justice system which 
serves all people, especially those who might otherwise be 
shut out or swallowed up by the system.

The Commonwealth’s direct powers to influence and 
improve service delivery are quite limited. I am, however, 
hopeful that by taking a greater interest in the administration 
of justice in our own jurisdiction, we can bring about 
changes that will ultimately be felt at a State level.

The legal industry in Australia employs some 55,000 peo
ple. Its annual turnover is estimated at $3 billion. Its work 
practices and procedures in some instances are those of a pre
industrial revolution craft guild, while the demands on the 
system are those of a highly complex, technologically 
advanced society. There are opportunities for Australian 
lawyers to export their services in global markets. Japan has 
recently opened up its huge service market to international 
competition. This export drive is made more difficult if inter
national firms have to deal with 17 different professional 
bodies across Australia. The profession must meet this chal
lenge.

In the last ten years or so, every other sector of the econo
my has had to come to a sometimes wrenching accommoda
tion with the requirements of the market and the needs of the 
Australian population. In the service industries, telecommu
nications, post and transport have all been massively restruc
tured to provide better service at lower cost. Even the med
ical profession and the hospital system -  which provide the 
closest analogy to the legal profession and the court system -  
have been forced by public opinion to examine and drastical

ly change their practices, performance and standards of pro
fessional and financial accountability.

Accountability is one of the central tenets of the ‘reclaim
ing justice’ project -  accountability to a public which is 
demanding that the dusty and imposing doors to our courts 
be opened wide.

Members of the judiciary should not fear this scrutiny. 
Judicial independence is not under threat. There is a very 
clear distinction to be drawn between independence and 
accountability in a democratic society such as ours. If the 
Australian community is to have confidence in its courts and 
the justice system, it needs to know that the courts use their 
resources efficiently and effectively. Our courts do not exist 
separately from other aspects of public administration. It is 
no answer for the public merely to accept that the current 
judicial system operates entirely in its best interests.

So, the time for lasting and effective reform of our justice 
system is upon us. There can be no resisting the intensity of 
the mood for change in the Australian community. While 
there will be resistance to change, I predict the overwhelming 
majority of those who work in and for the justice system will 
be, and are already, inspired by the need to improve it.

I believe the Commonwealth’s strategy to ‘reclaim justice’ 
for the Australian people will ultimately be successful. We 
are determined to improve access to justice with the co-oper
ation of the States and Territories, the judiciary, the commu
nity and the legal profession. At a grass roots level, reform 
will continue to be driven through organisations such as the 
community legal centres.

Balancing the scales of justice will require nothing short 
of a total commitment from all who wish to see justice 
become simpler, cheaper and fairer.

1995 C hurchill 
Fellowships 

fo r overseas study
The Churchill Trust invites applications from Australians, of 
18 years and over from all walks of life who w ish to be 
considered for a Churchill Fellowship to undertake, during  
1995, an overseas study project that will enhance their 
usefulness to the Australian community.
No prescribed qualifications are required, merit being the  
primary test, whether based on past achievements or 
demonstrated ability for future achievement.
Fellowships are awarded annually to those who have 
already established themselves in their calling. They are 
not awarded for the purpose of obtain ing higher academ ic 
or formal qualifications.
Details may be obtained by sending a self addressed  
stamped envelope (12 x 24 ems) to:
The Winston Churchill Memorial Trust
218 Northbourne Ave, Braddon,
ACT 2601.
Completed application forms and reports i 
from  three referees must be subm itted by -  
Monday, 28 February, 1994.
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‘SIT DOWN GIRLIE’
Legal issues from a feminist perspective

M ADONNA’S GIRLIE 
TO U R
This time last year Girlie did a 
Madonna, revealing the entire contents 
of her Christmas stocking. How very 
kind of Madonna to reciprocate by nam
ing her concert tour after this column! 
And how very churlish of the Almighty 
to chuck a tempest on the opening night 
of her Sydney concert Indeed 1993 was 
a year in which direct action by the 
Divine was most apparent. The Pope 
produced Veritas Splendor, condemning 
artificial birth control, pre-marital sex, 
homosexuality and just about everything 
else which might conceivably be enjoy
able. His Holiness, looking quite radiant 
in a long-line white gown with purple 
trimmings and a stunning hat, suffered 
an unfortunate fall from Grace when he 
tripped on the hem of his garment. In 
another incident of Divine Intervention, 
the Very Reverend Fred Nile went a 
cropper down the stairs at Parliament 
House, bruising his ribs, minutes before 
a Bill outlawing vilification on the 
grounds of sexual preference was due 
for debate. Fred was carted off to hospi
tal and, in a fine gesture of faith in the 
Almighty, the Government adjourned 
the debate. On 18 November, Fred, dis
obeying instructions from his doctor and 
acting instead on direct instructions from 
God, appeared in the House in a wheel
chair. According to Fred, God had 
expressly prevented the injuries from 
being more serious so that Fred could 
prevent the Bill being passed. He and 
Elaine then read copious passages from 
the Bible and following an immensely 
interesting, mammoth all-night sitting, 
the Bill was passed by one vote. 
Vilification on the grounds of sexual 
preference is now unlawful in New 
South Wales.

NEW  AGE AIJA
1993 has been a year when the issue of 
gender bias rattled the scales of justice 
like never before, with m iraculous 
results. In November 1992 the 
Australian Institute of Judicial Education 
formed a committee to investigate the 
feasibility of producing educational 
materials for judges and magistrates on 
issues of gender equality. The 
Committee sent a group of judges and 
m agistrates to the Western Judicial 
Centre’s ‘train the trainer’ program in 
Vancouver. Planning has also begun for 
a pilot program to be run in Victoria dur

ing 1994. Progress will be reported in 
the AIJA News in April 1994 and in Sit 
Down Girlie shortly thereafter.

I S P Y . . .  SOM ETHING 
STARTING W ITH  ‘P’
According to the Sunday Age’s Spy col
umn, a silent observer stood on the steps 
of Parliament House as the ‘Reclaim 
the N ight’ marchers filed by in 
November. The march, according 
to the Spy column, was organ
ised by ‘jum py’ feminists 
(whatever does he mean?) and 
Mr Packer was eventually re
claimed by his chauffeur-dri
ven limousine. It’s a great pity 
really that we didn’t notice 
him standing there all alone.
We might have stopped and 
chatted a while about his pub
lications, in particular People 
and Picture m agazines. 
However, Mr Packer has 
recently been on a strict diet of 
mainly apples and we failed to 
recognise him. Sadly, the opportu
nity for meaningful dialogue and 
exchange of ideas was lost. Oh well, 
there’s always next year.

MOIRA RAYNER
In a startling disregard for the principles 
underlying the need for independent 
statutory office holders, the Victorian 
Government has dumped Moira Rayner, 
the Equal Opportunity Commissioner. 
Moira had a duty to promote equal 
opportunities and to eliminate discrimi
nation. This she did -  too well it seems. 
Her demise clearly indicates that anyone 
who dares to criticise the Victorian 
Government is at risk. Moira was an out
spoken advocate who was sometimes 
obliged to investigate complaints against 
the government The proposed closure of 
Fairlea Women’s Prison was just one 
example of this.

The Attorney-General, Jan Wade, 
pre-empted the recommendations of a 
parliamentary committee by introducing 
a Bill to abolish the Office of the Equal 
Opportunity Commissioner. The Bill 
originally included a provision making it 
mandatory for the Equal Opportunity 
Board to award costs against a losing 
party. Is there anyone out there who 
would be willing to complain of, say, 
sexual harassment at work, knowing that 
they run a very high risk of having thou
sands of dollars of costs awarded against

them -  without the Board having any 
discretion in the matter? The Attorney 
backed off on that one and now costs are 
once again at the discretion of the Board. 
However, unsuccessful complainants 
still may cop the bill.

At the time of writing, the Attorney 
had not explained what was to happen 

with the federal jurisdiction adminis
tered by the Equal Opportunity 

Com missioner in Victoria. 
•  • Girlie’s advice is to write to the 

Premier voicing your displea
sure and if you are the victim 
of discrimination -  go federal 
-  at least until democracy 
returns to Victoria.

W OM EN IN TH E 
HOUSE

Fifty years ago Dame Edith 
Lyons and Senator Dorothy 
Tangney became the first 

women to sit in the Federal 
Parliam ent. In a book titled 

Trust the Women, published by 
the Department of the Senate, the 

slow but sure progress of women in 
the House has been documented. There 
are currently 30 women in Parliament, 
sitting with 113 men. The leader of the 
democrats and the Green Senators have 
shown that women can make a real 
impact and can avoid playing political 
games according to the boys’ rules.

Indeed Girlie sat amazed in her tele
vision arm chair during the budget 
debates when these three women were 
interviewed by the 7.30 Report’s Paul 
Lyneham. Now Girlie has some regard 
for her health and well-being and this 
includes protection against hearing loss. 
When Mr Lyneham appears on the 
screen, Girlie runs for the ear plugs. Mr 
Lyneham has a loud, and aggressive, 
voice. It was a sheer delight to hear these 
women responding in measured tones, 
thus influencing Mr Lyneham to such an 
extent that it was safe to listen without 
hearing protection. Sometimes these 
gentle impacts have profound results.

1993 was a year in which the 
Treasurer, John Dawkins, discovered 
that it is now officially unparliamentary 
to call a woman ‘sweetheart’, but the 
Speaker, Stephen Martin, has had occa
sion to ask one or two of the women par
liamentarians to ‘restrain themselves’. 
Bronwyn Bishop, for example, is not 
known to be the shy or retiring type.
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Accent Age (29.9.93) reported that 
Senator Shirley W alters was once 
described by Labor frontbencher, Nick 
Bolkus, as ‘Cocaine Walters’, because 
‘she got up everybody’s nose’.

Note also the map produced by the 
Inter-Parliamentary Union in Geneva 
which documents sexist Parliaments. 
There are 3626 women MPs globally, 
10% of a global total of 39,683. The 
colour of the map indicates that men still 
dominate.

MILITARY FORCES
How very reassuring to know that the 
navy, which protects our shores from 
unknown invaders, is functioning so 
fairly as an equal opportunity employer. 
One Australian sailor reportedly request
ed a male colleague to jump on her leg 
to break it so she could escape from per
sistent and horrific sexual harassment on 
board HMAS Swan. The army hasn’t 
got much to be proud of either, with 13 
cases of harassment coming before the 
Human Rights and Equal Opportunity 
Commission in the nine years since the 
Sex Discrimination Act came into opera
tion. The Commission has heard evi
dence of foul language, unwanted sexual 
advances, anonymous phone calls and 
innuendo. In November 1993, the 
Commission ordered a former army 
sergeant to pay $5000 in damages to a 
civilian army employee he had harassed.

TIP OF TH E  ICEBERG
The Federal Government’s Antarctic 
Division has finally acknowledged it too 
has a problem with sexual harassment on 
Australian polar expeditions. The 
Director, Mr Rex Moncur, had tended to 
brush it away as ‘once-off’ until he actu
ally went to Antarctica himself last sum
mer. Once there, he conceded that he had 
failed to appreciate the extent of the 
problem. Women have only been per
mitted to travel to Antarctica as part of 
the Australian team since 1974. Prior to 
that the medical officers assessing 
prospective expeditioners used to peer 
into their smalls to check for the pres
ence of a penis and two testicles. 
Nowadays one in eight Australian expe
ditioners are women.

Although the Director claims that 
sexual harassment has only been a prob
lem since women have been going 
south, expeditioners know this is simply 
not true. The predominant culture of the 
Australian team was one which nurtured 
behaviour such as serving chilled urine 
as a trick drink; drunken, naked chases 
around the vessel which takes the 
Australian team to Macquarie Island and 
to Antarctica; and the alcohol consump
tion rate has been legendary. Girlie 
recalls the doctor with a drinking prob

lem who went to Antarctica for a year to 
escape the grog, only to be confronted 
with more than generous rations of same, 
supplemented by copious quantities of 
home brew. Some men have been com
plaining about the behaviour of their col
leagues for years but the culture has 
been such that they have had to put up 
with it. As usual i t ’s left up to the 
women to get something done.

The Australian Antarctic Founda
tion’s International Conference ‘Living 
in A ntarctica -  Women in a M an’s 
World’ recently discussed these vexed 
issues. It is unclear what steps the 
Antarctic Division is taking to alter an 
undesirable culture and provide a harass
ment-free workplace. Although Mr 
Moncur has endorsed the Conference’s 
recommendations, it has been alleged 
that some well known offenders have 
been allowed to make repeat visits. 
Harassment against women has included 
vitriolic campaigns, visits from naked 
men at night and offensive remarks.

IT S  JUST A  JOKE
The Weekend Magazine conducted a sur
vey on Australian men and their atti
tudes to sexual harassment in the work
place. The findings were disturbing. 
Some have changed their attitudes, many 
still think it’s a joke and others believe 
it’s feminism gone mad. More com
plaints under the Sex Discrimination Act 
are filed on sexual harassment in the 
workplace than on any other subject, 
nearly all by women.

In the meantime a woman has been 
awarded $12,000 compensation as a 
result of being sacked because she was 
pregnant. Marketeers (Australia) Ltd 
trading as B eaurepaire’s hired the 
woman as a record keeper. They sacked 
her when she told her boss that she was 
12 weeks pregnant. She first complained 
to the Victorian Equal Opportunity 
Board and, when that failed, took her 
complaint to the Federal Board where 
she was awarded one of the highest pay
outs made. In the 1992-93 financial year, 
the Human Rights and Equal 
Opportunity Commission handled 101 
complaints of discrimination made by 
pregnant women.

WELL EARNED PRAISE
In October 1993, Lorraine Liddle made 
history. When she was 13 years of age 
Lorraine told her teacher she wanted to 
be a lawyer. The response was laughter -  
the idea of an Aboriginal girl becoming 
a lawyer in the 1960s was considered so 
ridiculous as to be funny. Lorraine is 
now a lawyer working with the Central 
Aboriginal Legal Aid Service and her 
story is celebrated in a book entitled 
Local Heroes by Helen Chryssiders. It

also recounts the experiences of nine 
other Aboriginal achievers.

MR 2000
In Sydney the search is on for ‘Mr 2000’ 
-  ‘the right man for the job’ of organis
ing the Olympic Games. The 
Government needs to be reminded of the 
work done by our foremothers in the 
1950s when the Victorian Amateur 
Womens Sports Council (an organisation 
of 30,000 determined young women) 
sought the assistance of the Victorian 
Council of Women in gaining represen
tation for women on the oiganising com
mittee for the 1956 Melbourne Olympic 
Games. Although the OOC threatened to 
cut out women’s events altogether if the 
women persisted, and in spite of deter
mined opposition from the boxing lobby, 
the women prevailed . Sybil Taggart and 
Doris Carter were appointed to the 
organising committee, not as representa
tives of women’s sport, but as delegates 
of the NCW. And guess which gender 
prevailed for Australia when it came to 
winning gold?

O N  TH E PILL GIRLIE7
A Sydney law firm has consistently been 
asking women graduate applicants for 
employment about their method of con
traception. Other law firms refuse to 
have gays as partners. Some cannot 
understand why women become angry 
at blatantly sexist comments from 
judges. These, and worse, are the find
ings of a comprehensive examination of 
equality, or rather inequality, in the legal 
workforce in New South Wales, con
ducted by Jenni Mattila, for the Law 
Society. The Australian (4.12.93) report
ed that Ms Mattila was ‘removed’ as 
Chairwoman of the Society’s equal 
opportunity committee three days after 
the release of the study. The study is in 
startling contrast to an article in the US 
National Law Journal (1.11.93) which 
documents the clout which the female 
bar is having in Philadelphia. In a city 
where brotherly love has prevailed, a 
network of women attorneys called sis- 
ters-in-law has organised, litigated, and 
captured enough important positions to 
have created female icons in the areas of 
discrimination and harassment. The 
women who have led the fight were not 
encouraged to do so. One has said:

My family told me to sit down and be 
quiet, my church told me to sit down and 
be quiet. And in law school I was told to 
sit down and be quiet.

When will they ever learn that the 
more they shout ‘sit down girlie’, the 
taller we stand.

Mary Christmas
Mary Christmas is a feminist lawyer.
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riefs
ACCESS TO JUSTICE

Finding the law
KATHRYN COLE discusses the 
availability of legislative materials.
Checks and Imbalances, the second report of the Senate 
Standing Committee on Legal and Constitutional Affairs Cost 
of Justice inquiry, and the House of R epresentatives 
Committee on Legal and Constitutional Affairs report, 
Clearer Commonwealth Law, recently focused attention on a 
variety of issues concerning legislation. This brief examines 
three of those issues:
• the availability of legislation,
• the difficulty of gaining access to extrinsic aids for the pur

pose of assisting to interpret legislation, and
• public notification of subordinate legislation.

The first two matters are relevant to users of legislation and 
explanatory materials who lack the financial resources that are 
often necessary to ensure ready access to those materials. The 
third issue is important as it could open the way for much 
greater public consultation in the process of making subordi
nate legislation -  a process which at present does suffer exten
sive public scrutiny.

Availability of legislation
The House of Representatives Committee received few com
plaints about problems caused by delays between the enact
ment of legislation and its publication. More problematic was 
the delay in publishing official consolidations of legislation. 
Many major pieces of legislation which impact critically on 
citizens’ lives are amended several times each year. This 
means that consolidations (consolidated reprints of Acts) are 
often out of date almost as soon as they are published (paras 
11.24-11.25).

The need for readier access to consolidated legislation was 
highlighted by the extent to which legislation is consolidated 
‘unofficially’. The Committee’s report noted that the lack of 
up-to-date official consolidations has resulted in private pub
lishers producing loose-leaf services. For users of legislation, 
the costs of purchasing these services is very high, often 
putting the publications beyond the reach of groups and 
organisations with limited resources. In addition, people and 
organisations (including government departments) with a par
ticular interest in a piece of legislation maintain their own 
‘unofficial’ consolidations of legislation. Maintenance of such 
a resource has significant cost implications. For example, the 
Department of Social Security advised the Committee that it 
produces unofficial consolidations of the Social Security Act 
1991 for distribution to staff and welfare groups. Each consol
idation costs about $65,000 to produce. The Department 
advised the Committee that it expected to produce three con
solidations in the 1992-93 financial year and at least four the 
next year (paras 11.37-11.39).

The electronic dissemination of legislation was canvassed 
by the House of Representatives Committee, which noted that 
though important, this method of access to legislation

. . .  is no substitute for an adequate system of publishing printed (and 
reprinted) legislation. The cost o f electronic access and the special 
skills needed to operate systems for electronic access means that not 
everyone will be able to gain access to legislation electronically. 
Printed legislation is likely to be more accessible for many people for 
many years to come. [para. 11.56]

The Committee recommended that
The Attorney-General’s Department, in conjunction with public and 
private sector partners as appropriate, should, by 30 June 1994:

(a) consolidate, in electronic form and as the official consolidation, 
all Commonwealth primary [Acts] and subordinate [regulations, etc.] 
legislation;

(b) publish , in p rin ted  form , a com plete conso lida tion  o f  all 
Commonwealth primary and subordinate legislation; and

(c) put in place means of ensuring ready public and parliamentary 
access to the complete consolidation in electronic form. [para. 11.66]

A sim ilar recommendation was made by the Senate 
Committee (recommendation 12).

In addition, the House of Representatives Committee 
‘encouraged’ consolidation of each piece of legislation as 
soon as possible after it was amended.

While production of a complete consolidation of all 
Commonwealth primary and subordinate legislation is a laud
able objective, in the current climate of financial restraint it 
may not be achievable Given the volume of legislation which 
is enacted each parliamentary sitting, a consolidation would 
be out of dale before it hit the bookstands. The speedy, regular 
production of pamphlet reprints may be a more efficient use 
of resources.

Extrinsic aids to statutory interpretation
Ease of access to extrinsic material has become increasingly 
important since the enactment in 1984 of S.15AB of the Acts 
Interpretation Act 1901, which permits courts to examine 
extrinsic material in interpreting legislation. Such materials 
include explanatory memoranda, second reading speeches, 
relevant parliamentary committee and royal commission 
reports and Law Reform Commission reports.

The accessibility of extrinsic aids to interpretation of the 
law was noted in submissions to the House of Representatives 
Committee. While some departments distribute extrinsic 
material to clients, or otherwise make it available (for 
instance, through commercial publishers) the Australian Law 
L ib rarians’ Group observed in its subm ission to the 
Committee:

Location of legislative sources o f law is made increasingly difficult as 
a range of interpretative materials is required.

Explanatory memoranda that accompany bills are difficult to acquire, 
as their access is strictly limited by publishing policies which limit 
their numbers. Explanatory statements which accompany statutory 
rules are not offered for sale and generally are inaccessible, although 
they are public documents, [para. 11.50]

The reported difficulty in gaining access to explanatory 
material is a serious matter. Less well-off members of the
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community may often have greater difficulty in gaining 
access to material of that kind and, consequently, are at a dis
advantage compared with those who can afford to purchase 
commercial services.

The Committee concluded that explanatory materials 
should be made readily available. It recommended that the 
D epartm ent of the House of R epresentatives and the 
Department of the Senate should establish and maintain a 
public-access database containing the text of materials which 
may be used to assist in the interpretation of legislation (para. 
11.71).

In addition, the Committee recommended that the Office of 
Legislative Drafting (that section of the Attorney-General’s 
Department responsible for drafting most subordinate legisla
tion) establish and maintain a public-access database of the 
text of the explanatory statement tabled in Parliament with 
each subordinate legislative instrument (para. 11.72).

While the Committee recommended that extra resources be 
granted to the Office of Legislative Drafting and the 
Departments of the House of Representatives and the Senate 
to establish and maintain the databases that the Committee 
advocated, it did not address the ticklish question of costs of 
public access. Moreover, it is not clear why the same aigu- 
ments (the costs and the skills needed) that the Committee 
expressed against the electronic distribution of legislation do 
not apply in relation to extrinsic material. Presumably, the 
costs of delivering such information electronically would be 
quite high and, once again, would disadvantage those with 
fewer resources.

Subordinate legislation -  public notification
Subordinate legislation often affects people’s lives as much as 
does primary legislation. Subordinate instruments must be 
tabled in Parliament within a specified period and may be dis
allowed by either House of the Parliament. However, subordi
nate legislation is not subject to the same kind of parliamen
tary scrutiny as Acts. The Senate Committee considered that 
there should be greater opportunity for the public scrutiny of 
subordinate legislation. The Committee considered that the 
notification procedure for the Commonwealth should include 
the following features:
• Before making a statutory rule, each department or agency 

should publish a notice in the Commonwealth of Australia 
Gazette and any other source which the proponent agency 
considers necessary to reach those affected by the proposed 
rule. An exception would be made in cases of emergency 
or on cost-benefit grounds or where the legislation is sensi
tive on economic, political and inteigovemmental grounds. 
Use of the exceptions should be closely examined by the 
Senate Standing Com m ittee on R egulations and 
Ordinances.

• The notice should give a summary of the proposed rule, 
state the reason for making it and give the statutory author
ity for it.

• Members of the public should have the right to comment in 
writing on the proposed statutory rule. The department 
could provide an opportunity for oral hearings.

• A minimum of 30 days for submitting comments should be 
given and the department should then be required to write 
a report summarising comments and addressing the con

cerns raised. The report should be tabled in Parliament and 
made publicly available along with an explanatory state
ment (paras 2.103-2.105).
The Senate Committee recommended that a Legislative 

Instruments Act be enacted to cover all subordinate legisla
tion, that a system of prior public notification be implemented 
where subordinate legislation is contemplated and that all sub
ordinate legislation be regularly consolidated and indexed to 
enable it to be easily located (recommendation 11).

In view of the reach and importance of subordinate legisla
tion, these recommendations are worth serious consideration, 
despite their cost implications.
Kathryn Cole is a Canberra lawyer.

POLICE

Police powers 
extended
DANNY SANDOR and ROB WHITE 
discuss the Victorian Government’s 
bid to grant extensive powers to police.
The Crimes Amendment Bill 1993 is the most recent attempt 
by the Victorian Government to grant police extensive powers 
in the areas of demanding citizens’ names and addresses, fin
gerprinting suspects and obtaining forensic samples. The pro
posed legislation substantially increases the powers of the 
police, while simultaneously decreasing their accountability 
to the community at large.

Name and address powers
Under current Victorian law, there is no general power to 
demand a citizen’s name and address. Refusal is not consid
ered obstruction of police. The Bill introduces a new sweep
ing power to demand name and address. A citizen will be 
guilty of a summary offence and liable to a level 13 fine for 
refusal or for giving an address that is not ‘full and correct’.

To demand name and address, a member of the police 
force will merely need to believe on reasonable grounds that 
the person has committed or is about to commit an offence, or 
that the person may be able to assist in the investigation of an 
indictable offence which has been committed or is suspected 
of having been committed.

The proposed name and address laws do not expressly 
recognise that there are reasonable excuses, for example, not 
understanding English or the officer not being in uniform. The 
power would not even be confined to circumstances where 
the citizen’s identity was unknown.

The power is an exceptionally powerful tool for harass
ment and potential abuse. This is particularly relevant to the 
policing of young people. A major source of resentment on 
the part of young people is the use of ‘move on’ and ‘name
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check’ powers by the police as a means to regulate their activ
ities and behaviour. The use of such powers in everyday inter
action with young people is common in a number of States 
and has led to deep tensions and conflicts at the street level.1

Moreover, in practice, police will be able to detail a person 
who cannot prove the name and address they give is correct. 
Although there is no express requirement that citizens be able 
to verify their name and address, arrest could follow a police 
suspicion that the information given was false or not full and 
correct Again this has a number of civil rights implications, 
not to mention the difficulties faced by the homeless and des
titute in responding to such requests.2

Fingerprinting
Under the current provisions of the Crimes Act 1958, finger- 
printing is a procedure for demonstrated investigative purpos
es. Suspects aged 17 and over can give informed consent to a 
procedure or have the m atter determ ined before a 
Magistrates’ Court. Suspects aged between 10 and 17 years 
must be brought before a Children’s Court for an order. They 
have no capacity to consent. A child aged 10 years or less 
must not be fingerprinted. The reliance on courts reflects con
cerns about the voluntariness of ‘consent’ in the investigative 
context.

Even though current law provides apparent safeguards in 
the fingerprinting of young people, the reality does not reflect 
this. For example, a recent study of youth-police relations 
showed that, in Victoria, fully 54% of those young people 
aged 16 or under who were taken to police stations reported 
being fingerprinted. In a similar vein, despite legislation in 
Victoria, only 38% of young people aged 16 or under reported 
having a third person present while at the police station, and 
50% reported being held in police cells.3

The proposed laws render fingerprinting a matter of routine 
and severely erode the supervisory role of the courts. For 
young people aged 10 to 14 years, a court will only be able to 
decide whether the prints should be taken if both the parent 
and child do not give consent to the procedure. Should the 
matter get to court, the young suspect is not a party to the pro
ceedings, may not call or cross-examine witnesses and has a 
highly restricted capacity to address the court.

Young people over 14 years will be treated as though they 
were adults for the purposes of fingerprinting. They will be 
unable to refuse and the Bill eliminates access to the courts 
for a determination. More disturbing still is that senior police 
will have the authority to decide that ‘reasonable force’ may 
be used. The citizen may not even have been charged.

When prints are forcibly taken by police from a citizen 
under 17, parents will be expected to stand by and helplessly 
watch. It will be recorded on video if practicable. Otherwise it 
will be audio-taped. There will be no video souvenir of the 
forcible taking of prints from those 17 years and over.

The Bill purports to require the automatic destruction of 
the fingerprint records taken from juveniles found guilty of an 
offence who reach the age of 26 with a ‘clean slate’. Only 
prints taken under the regimen introduced by the Bill are auto
matically destroyed. Prints taken under current law will only 
be destroyed on application. Those whose prints were taken 
before the current law came into force are completely ineligi
ble for expungement The Bill is also unclear whether a fur
ther offence as a child, even if followed by an unblemished

e

adult record, will attract the requirement for destruction of 
prints.

Forensic procedures
At present, the law only covers blood samples. The Bill 
would expand the range of samples which may be obtained 
(blood, anal swab, sample of pubic hair, mouth scrapings) and 
dental impressions. The Bill claims to make a distinction 
between intimate and non-intimate procedures, with the for
mer requiring a doctor of the same sex, but only if practicable. 
So called ‘non-intimate’ procedures may be carried out by 
anyone authorised by the police of either sex even though the 
suspect may be required to remove all or most clothes.

A Children’s Court order remains necessary for all young 
suspects and a Magistrates Court order must still be obtained 
for suspects aged 17 or over who do not give informed con
sent. As with court proceedings with respect to fingerprinting, 
police will be the sole party to an application for court orders 
to extract body samples. In the case of urgent applications, 
these highly intrusive invasions of bodily integrity can be 
authorised without sworn evidence.

These particular provisions have been criticised by the 
President of the Australian Medical Association who has said 
that ‘Medical practitioners will not accept any law which con
dones medical assault on persons who have not freely and 
informedly given their prior consent’.4

More generally, the proposed legislation has been con
demned by Human Rights Commissioner, Brian Burdekin, by 
Brind Wolnarski, chair of the Criminal Bar Association, the 
Bar Council of Victoria and by a wide range of academics, 
welfare organisations, and community and youth workers. 
The Federal Government has also indicated that it may inter
vene to override the legislation if it is found to breach 
Australia’s obligations under the International Covenant on 
Civil and Political Rights, and the International Covenant on 
the Rights of the Child.
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The walls have ears
Police bugs in remand cells.
BARBARA ANN HOCKING reports 
on a recent English decision
This Brief deals with the recent English decision in R v Bailey 
and another (1993) 3 All ER 513. The English Court of 
Appeal (Criminal Division) dealt with the evidentiary impli-
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cations of covertly obtained police tapes. The appellants had 
been charged with conspiracy to commit robberies in the 
Nottingham area, with varying degrees of evidence, such as 
fingerprints and identification, against them. However, the 
Detective Chief Inspector in charge of the case admitted that 
more evidence was needed and that he had therefore sought 
permission from the deputy chief constable to install listening 
device equipment in one of the remand cells.

The damning taped conversations between the appellants 
were therefore obtained by police through the secret bugging 
of the remand cell in which the appellants were held subse
quent to being arrested and charged. The police arranged for 
the accused to be placed in the same remand cell by means of 
a police charade (which was presented as such by the trial 
judge) that gave the appellants the impression that the deci
sion about their sharing the cell was one forced on the police 
by an unco-operative custody officer.

The appellants made indiscriminate and damaging admis
sions during the course of the taped cell conversations. The 
comments they made during the course of this police bugging 
were in fact recognised in the judgment as ‘highly incriminat
ing remarks, tantamount to admissions of guilt’ (Bailey at 
514). The sole issue for the court concerned the judge’s deci
sion to admit the evidence of the admissions in the tape 
recording despite the means by which they were obtained. 
The appellants argued at their trial that the judge should 
exclude the taped cell conversations in accordance with the 
exercise of his discretion in that regard.

Under English law, the particular issues raised by this case 
involved consideration of s.78(l) of the United Kingdom 
Police and Criminal Evidence Act 1984 and the detailed for
mulation of Police Codes of Practice set out under that legis
lation. The section of the Police and Criminal Evidence Act 
‘rests on the idea that the admission of certain evidence is 
capable of adversely affecting the fairness of proceedings’.

The court in Bailey considered itself bound by the princi
ples enunciated in R v Ali (Shaukat) (Times, 19.2.91) to the 
effect that the code of police conduct enunciated in the 1984 
Act contains no indication that the police ought to warn an 
accused of the possibility of their eavesdropping in such a sit
uation. It was therefore held that the police were under no 
duty to protect the appellants from having the opportunity to 
speak indiscriminately to each other if they should choose to 
do so. While the common law recognised a discretion to 
exclude evidence on the grounds of fairness of the proceed
ings, it would appear that the British law on this matter has 
been underpinned by a different notion of fair play from the 
Australian law, at least up until the enactment of the Police 
and Criminal Evidence Act.

The court in Bailey spoke in terms that appear to distin
guish positive duties of the police in relation to protection of 
the accused and which seem to refer to criminal behaviour as 
at times an implicit justification for particular police strata
gems to obtain evidence. Thus, it would appear from the dis
cussion of the authorities that the police method will be more 
likely to be considered heinous where it has involved decep
tion of both the accused and, more importantly, of the 
accused’s solicitor. However, while appearing to underwrite 
police efficiency in law enforcement, the decision rests clearly 
on consideration of the existing English case law authorities.
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The court thus expressed the view that it saw no reason to 
decry the conduct of police in the present case nor to doubt 
the essential fairness of this evidence having been held admis
sible. Furthermore, the court held that there was nothing in the 
Police and Criminal Evidence Act or in the Police Code of 
Practice to prohibit the police from bugging a cell, even after 
an accused person had been charged and exercised the right to 
silence. The notion that the police had effectively thwarted or 
distorted the exercise of the right to silence did not figure 
prominently in the analysis. It was held that the trial judge had 
been entitled to admit the taped conversations as evidence in 
the exercise of his discretion under s.78(l) of the Act.

Clearly, the case is a particularly interesting one, for it 
involves the explicit recognition of police ‘subterfuge’ in 
procuring evidence and sets that stratagem against the detailed 
regimen formulated in the Police and Criminal Evidence Act 
1984. In striking the balance between police and accused at 
the point taken, that of a necessary subterfuge as a means of 
acquiring vitally needed evidence, the case adds further case 
authority to support this type of police method. It also exem
plifies an unusual aspect to the ever problematic balance that 
must be struck in law enforcement, and in evidentiary matters, 
in particular, between the rights of the accused and the powers 
of the police.

It is interesting to note by way of conclusion that the 
extremely severe law and order package that was recently 
unveiled by the British Conservative party, included at its cen
tre the limit on the right to silence. This ‘ . . .  includes allow
ing judges to instruct juries that they should infer that a defen
dant who fails to offer the police an explanation is guilty’ 
(Guardian Weekly, 17.10.93, p .ll). A newspaper report on the 
Conservative conference notes that the British House of 
Commons has traditionally rejected attempts to limit the right 
to silence, but that the argument now advanced is that this 
right is ‘regularly abused by terrorists and videotaping of 
interviews provides suspects with safeguards’ (Guardian 
Weekly, 17.10.93, p .ll).

It would appear, therefore, that the court in Bailey has 
underwritten potential political approval of changes to police 
powers and a shift in the balance between accused and police. 
The right to silence has already been removed from the law in 
Northern Ireland. It would appear therefore that the ‘law and 
order’ situation in the United Kingdom bears witness to the 
process of ‘normalisation’ referred to by writers on terrorism. 
This refers to the increasing absorption of what are initially 
considered extreme measures into the processes of criminal 
justice administration (see, for example, Hocking, J., Beyond 
Terrorism, Allen & Unwin, 1993).
Barbara Ann Hocking teaches law at Griffith University, 
Queensland.
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The so-called ‘war on drugs’ dominated 
the rhetoric and activity of legislators 
throughout the 1980s. Drug-related 
crime, particularly the more insidious 
organised species became a scapegoat 
for manifold social ills. It remains a 
legitimate target of increasingly well 
resourced and empowered enforcement 
agencies. Yet conventional enforcement 
methods demonstrably failed to contain, 
let alone eliminate, a business in which 
the abundant demand guarantees enor
mous rewards. In 1987 and 1988 this 
drove the Commonwealth to enact a leg
islative package which signalled a sig
nificant shifting focus away from the 
anti-drug offensive towards the raison 
d'etre of the drug trade -  profit.

Money trail legislation allows the 
state to confiscate the proceeds of crime, 
criminalises the actions of those who 
deal with those proceeds, and requires 
financial institutions to report customer 
dealings which they suspect may involve 
those proceeds. It has far reaching impli
cations for criminals and crimebusters; 
and also for lawyers, bankers, govern
ment advisers, and students of jurispru
dence and public policy. In this collec
tion of 19 essays the legislation is sub
jected to critical and technical analysis 
from those diverse perspectives.

Three essays form the cornerstone of 
this work. In the first two contributions, 
Brent Fisse suggests that the breadth of 
proceeds of crime legislation may make 
it an inappropriate and unjustifiable 
response to organised crime. He identi
fies a number of specific concerns: that 
the legislation purports to involve confis
cation but its reach is not limited to the 
amount of unjust enrichm ent from 
offences; that the legislation involves 
imposing a penalty without referring to

the traditional sentencing principle of 
proportionality; that to the extent the 
legislation’s objective is incapacitating 
offenders, less drastic means are avail
able; that traditional principles of crimi
nal liability have been compromised to 
aid the making of orders; and that the 
legislation limits the right to legal repre
sentation and can severely affect the 
rights of innocent third parties. Fisse 
concludes that while the legislation is an 
extreme response to an insidious crime, 
it should not be scrapped but rather 
pared back to fit within more tightly 
defined goals and restraints.

Richard Fox and Arie Freiberg exam
ine the complicated webs of relation
ships between sentencing and the vari
ous types of forfeiture. They start by 
tracing modem forfeiture statutes back to 
the mediaeval concepts of attainder (that 
the right to hold property was enjoyed 
by the grace of a superior lord and was 
extinguished automatically upon convic
tion of felony), and of deodand (that an 
instrument of crime or damage should 
‘be given up to God’ and applied to 
pious or charitable uses). They also sur
vey some forfeiture regimens outside the 
proceeds of crime legislation, such as 
customs and wildlife legislation. This 
places the new system in its context and 
highlights its inevitable shortcoming: 
that as a political and pragm atic 
response to a problem, its objectives are 
confused and out of step with contempo
rary sentencing practice.

In his essay titled ‘Lawyers, Guns 
and Money: Economics and Ideology on 
the Money Trail’, David Fraser con
fronts the conventional view that the war 
on drugs is a struggle for the moral fibre 
of our society, a battle of good versus 
evil. Instead he characterises it as a 
struggle between capitalist and capital
ist; with those aiming to maintain an 
open and com petitive market place 
locked in battle with the drug industry 
cartels. The cartels service a market 
where demand is not affected by monop
olistic pricing, where exorbitant profits 
lead to gross inefficiency, and where lit
tle economic incentive exists to abandon 
the cartels. This challenging economic 
analysis of an edifice created by lawyers, 
law makers and law enforcers leads to 
the disturbing conclusion that the new 
asset forfeiture legislation is not only a 
half-baked response to organised crime,

it is a half-hearted one as well. Fraser’s 
sardonic observation that ‘organised 
crime and the police have a symbiotic 
re la tionsh ip  not only through the 
exchange mechanism of corruption, but 
because at a basic ideological level, they 
ensure each other’s existence’ may be 
the key to understanding the money trail 
phenomenon.

It is apparent from these analyses that 
fundamental threshold questions should 
have been resolved before the legislation 
saw the light of day. These include: what 
should be the relationship of criminal 
confiscation to sentencing and other for
feiture regimens; should it operate as a 
civil remedy or part o f the criminal 
process; at precisely what conduct is the 
remedy targeted; how far should the 
banking and financial sector be co-opted 
into the law enforcem ent business? 
Failure to address these issues has left a 
legacy of conflicts and uncertainties -  
these may undermine the ability of the 
legislation to achieve its trumpeted 
objective -  to win the war on drugs.

The critical and theoretical approach 
is tempered by the contributions from 
the enforcement agencies, the banking 
industry, and the legal profession. They 
can identify strengths and weaknesses of 
the legislation in practice and in opera
tion. The collection is completed by an 
analysis and evaluation of some over
seas systems on which the Australian 
legislation was, or perhaps should have 
been, modelled.

This is not the definitive legal text
book. Indeed the issues in this collection 
suggest why such a book may never be 
written. The legislative landscape is too 
diverse and too rapidly changing to 
make this an easy subject. The 
Australian jurisdictions which entered 
the assets forfeiture business with the 
intention of maintaining uniformity have 
ventured off on their own frolics. 
Developments internationally, many of 
which Australian legislatures will proba
bly be minded to emulate, are moving at 
a breathtaking pace. While the excellent 
bibliography in The Money Trail is dom
inated by material published in the last 
five years, it is likely to date fairly 
quickly.

The Money Trail makes a substantial 
contribution to understanding the con
text of the Australian money trail legisla-
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tion, and of the complexities and contro
versies it has created. Its achievement is 
not diminished by its one shortcoming -  
that a number of the essays have been 
published previously as conference 
papers and in journals, and a few could 
have been updated. While serious fol
lowers of the money trail may find some 
material familiar, the value of bringing it 
together is that it shows just how abun
dant a source of legal, ethical, and politi
cal com plexities the pursu it o f the 
money trail is.

SIMON BAILEY
Simon Bailey is a Melbourne lawyer.
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This recently released report on women 
and social security fraud is important 
and significant in the area of women and 
the crim inal ju stice  system . O ther 
research has shown that w om en’s 
offending is different from men’s and 
that courts may treat women offenders 
quite differently. To understand the rea
sons for women’s offending and whether 
they are sentenced according to how 
they are perceived by the courts as well 
as their life situations, more research is 
required. Press reports have demonstrat
ed that fundamental problems such as 
discriminatory sentencing and treatment 
in the courts do exist This report by the 
Western Australian Crime Research 
Centre provides statistical evidence of 
such discriminatory treatment of women 
in the ju stice  system . The author, 
Meredith Wilkie, concludes that women 
are more likely to be imprisoned for 
social security fraud than men -  or 
indeed for any other offence -  and that 
they are more likely to receive commu
nity service orders and bonds for this 
behaviour, while men are more likely to 
receive fines.

The report demonstrates that the rea
son for women’s higher imprisonment

rate is in part because their offences are 
more likely to involve significantly high
er amounts and to have occurred over 
longer time periods than men’s offences. 
This is a significant finding. While the 
courts must have some measure of sorts 
to fix sentences, it is clear here that an 
economic measure is not adequate. The 
report points out that one reason laiger 
amounts are more likely to be involved is 
because women are more likely to have 
children to support, so making the over
all benefit paid higher. This report shows 
that the courts’ economic measure can
not take women’s life situations into 
account, and therefore produces unfair 
results.

While I agree with the thrust of the 
report’s argument, some aspects of its 
methodology concern me. The report 
documents discriminatory practices by 
the methods of assessing statistical data 
and interviewing women social security 
offenders. There are problems with both.

The report examines the statistical 
data on the number of men and women 
prosecuted, convicted and imprisoned 
for social security fraud in Western 
Australia over four years. However, the 
analysis and conclusions only look at the 
total number o f women social security 
offenders com pared to men. This 
approach misses many relevant differ
ences between different social security 
benefit categories among women them
selves and also between men and 
women. Such differences may be signifi
cant when assessing the reasons for 
wom en’s offending. For example, if 
women with children to support are 
more likely to defraud the department 
for reasons of need, then this aspect 
could be examined. The report’s analysis 
would be adequate if all social security 
beneficiary cases were examined and 
reviewed in the same way. But this is not 
so. By sim ply com paring men to 
women, only part of the story is told. 
The numbers involved include women 
on age pensions (the laigest proportion 
of women welfare recipients), women 
on unemployment benefit, and those on 
sickness benefit, many of whom have no 
dependent children. It also includes men 
on unemployment benefits -  who may 
have dependent children.

A more interesting and possibly fruit
ful way of analysing women’s situations 
would be to look at the different social 
security categories of benefits of men 
and women and com pare them, for
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example comparing male sole parent 
pensioners with female sole parent pen
sioners. These in fact show almost iden
tical imprisonment rates. Not only would 
this sort of analysis demonstrate whether 
women with children (whose needs are 
greater) are dealt with more severely, it 
would also take account of the different 
life circum stances, different review 
times, and different opportunities that 
prevail for different benefit recipients -  
as well as exam ining the d ifferent 
offending rates of men and women. It 
would also answer such questions as: are 
unemployed females just as likely to 
defraud the department as unemployed 
males; are women who are in the same 
benefit category as men prosecuted at 
similar rates; are certain categories of 
social security recipients more likely to 
offend than others?

The report also shows that women are 
sentenced quite differently from men. 
Women are more likely to receive com
munity service orders and bonds for 
offences, and men are more likely to 
receive fines. This may be because the 
majority of women who offend are sole 
parent pensioners relying entirely on 
welfare for their income. These women 
may find it difficult to pay a fine and 
more practical to do community service. 
The majority of men, on the offer hand, 
may be more likely to be on unemploy
ment benefit -  for them a fine seems a 
more logical sentencing option. The 
report concedes this point but still finds 
it interesting that the courts’ sentencing 
approach is so distinct in relation to men 
and women. Unfortunately, the report 
does not pursue this sentencing anomaly 
further. It does not, for example, look at 
the issue of any or different legal repre
sentation, it does not investigate the 
degree to which women themselves or 
their legal representatives influence their 
sentencing choice, and it does not inves
tigate when such things as community 
service orders are given to women -  it 
may be for fine default Such an investi
gation would further illuminate the rea
sons for the courts’ sentencing approach.

The report also discusses women’s 
lives on state welfare and concludes that 
women offend for different reasons from 
men, because they are more likely to 
have children to support Although I do 
not disagree with this, it is demonstrated 
by only 20 personal, informal interviews 
with a self-selected group of women. 
The women relate their experiences of 
the Department of Social Security and
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the Perth office of the Commonwealth 
Director of Public Prosecutions. More 
structured interviews of a larger, more 
representative sample o f women on 
social security would not only be more 
rigorous, but also lead to sounder con
clusions.

Recent press reports of judges’ atti
tudes to women in court make it clear 
that there is a need for more awareness 
of the discriminatory practices faced by 
women in the legal system. This report 
is important in that such problems can 
be examined and exposed with a view to 
positive change. However, if research is 
not initially extensive enough, it will 
have less impact. For social security 
offenders, focusing on discriminatory 
treatment is likely to obscure other more 
fundamental issues -  and create deviant 
populations. It may be that combined 
factors such as being working class, 
poor, and having little education may 
have more to do with why social security 
recipients are sent to gaol than gender. 
For example, the differential and much 
less punitive treatm ent o f taxation 
offenders as compared to social security 
offenders suggests that the particular 
experiences of women outlined in this 
report are not dissimilar to the experi
ences of all social security beneficiaries. 
W hile this report highlights useful 
issues, it does not go deep enough.

ANNELIES GROOTHEDDE
Annelies Grootkedde is doing a higher 
degree in legal studies at Flinders 
University.
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The authors of Labour Law: Text and 
Materials have achieved their aim -  to 
provide a balanced exposition of the 
relationship between law and labour 
relations in Australia. They have done 
so comprehensively and clearly in 41 
chapters over 1564 pages of text. It is 
difficult to do justice to such an exten
sive text in this brief review.

The second edition of Labour Law 
was published in January 1993. It is a 
fully revised version of the first edition 
published in 1983. While it is one of
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the most up to date books, it does not 
cover the changes in late 1992 in 
Victoria with the introduction of the 
Employee Relations Act 1992 or the 
recen t developm ents in en terp rise  
agreem ents at the State and federal 
level.

This is not just a text for people 
searching for extracts of cases, pithy 
summaries, and key provisions of legis
lation. The authors also go much fur
ther by analysing the practice and prin
ciples of industrial law in a political, 
social, economic, and philosophical 
context.

The book addresses the micro and 
macro levels of industrial relations, 
from the relationship between individ
ual em ployee and em ployer, to the 
award system and the role o f trade 
unions, government, the courts, and the 
Commission in formulating and imple
menting industrial law.

These authors rely on a wide range 
o f resources. They cover leading 
A ustralian and overseas decisions, 
newspaper reports and letters to the edi
tor, journal articles, extracts of awards 
and parliamentary debates. The bibliog
raphy is extensive -  and throughout the 
text the reader is referred to interesting 
and varied material.

Case studies illustrate industrial law 
in p ractice. An exam ple is the 
Queensland electricity industry dispute 
in the chapter on the dominance of fed
eral awards. Here, the Full Bench’s 
decision is discussed in the light of the 
history o f industrial disputes in the 
electricity industry and the parties’ 
approach to resolving the dispute. The 
example gives an insight into the pow
ers of the Commission and its role in 
disputes.

The book is divided into five parts: 
the individual employment relationship; 
the Australian labour law system; trade 
unions and industrial organisations; 
industrial action; and occupational 
health and safety.

Clearly, there are many other areas 
that it could cover. There is little dis
cussion about equal opportunity and 
anti-discrimination law -  growing in 
importance. Likewise the authors have 
not tackled the corporatisation of work
p laces through em ployee share 
schemes, or the application of sophisti
cated management theories and tech
niques to improve the workplace ethos,
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productivity and profits. The authors 
have chosen to focus on traditional 
industrial law issues.

Throughout the book, the authors 
take the view that a sound understand
ing of Australian labour law requires 
appreciating the constitutional process 
and how it operates in a federal context. 
The process is more than the demarca
tion between Commonwealth and State 
power, or the identification of an inter
state dispute. For example, chapter 14 
considers the Commonwealth’s consti
tutional power in the recent decision of 
Polyukhovich v The Commonwealth 
(1991) 172 CLR 501 and the use of the 
external affairs power (s.51 xxix). This 
in turn raises the issue of the impact of 
in terna tional labour laws and the 
International Labour Organisation’s 
work in Australia. The book’s coverage 
of international labour issues is enlight
ening.

If recent debate is any indication, 
Australian labour relations and industri
al law will continue to play a signifi
cant role in Australian political and 
social life. People wanting to partici
pate in the debate should be familiar 
with the industrial process and its histo
ry in Australia This book provides this 
and much more. It will be an invaluable 
resource to experienced practitioners 
and to students of industrial law and 
relations.

KATE EASTMAN
Kate Eastman is a Sydney solicitor.
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