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Homosexuals have long been discriminated against in the immigration 
process, as they have been, at law and in fact, in many other aspects of 
Australian public life. In this article, the term ‘homosexual’ is used to refer 
to both gay men and to lesbians.

When Ministers began consistently to exercise their broad discretion in 
relation to applications on the ground of homosexual relationships with 
Australians in the early 1980s, they did so very quietly. Then, when the 
codification of the migration legislation in 1989 spectacularly swept away 
ministerial discretion, the politicians could not bring themselves legisla
tively to mention the unmentionable, and homosexuals were left out of the 
equation. The development of a policy for dealing with homosexuals was 
thrown into chaos. Sixteen months later, the ‘interdependency’ provisions 
were introduced with homosexual couples in mind, largely as a result of 
the lobbying of the Gay and Lesbian Immigration Task Force (GLITF), an 
extraordinary grass roots community group.

Although a major advance, the provisions do not mention homosexual
ity, with the perhaps inevitable result that a small number of unusually 
close non-sexual relationships have also found an avenue to permanent 
residency. The provisions discriminate structurally against homosexual 
couples on the grounds of sexual preference in a way that is contrary to 
Australia’s international legal obligations under the International 
Covenant on Civil and Political Rights, and the statutory euphemisms con
tinue to deny the validity of homosexual relationships.

The Immigration Review Tribunal (IRT) has generally interpreted the 
provisions very liberally and beneficially for applicants. Indeed a more 
favourable construction could hardly be imagined within the language of 
the provisions.

Unfortunately, the Departmental Policy Advice Manuals (PAMs) have 
been considerably less enlightened in their interpretation, a deficiency 
which has given rise to harsh criticism by IRT members. It is interesting 
in this context to note the failure by the Minister, Nick Bolkus to reappoint 
Presiding Member Michael Clothier, who was respected by many as a 
skilled, compassionate and fair decision maker and administrator.

This article traces the history of the interdependency provisions and 
examines the ways in which they have been interpreted. It argues that, 
although progressive, the current scheme harbours residual illegal dis
crimination which Australia is legally obliged to remedy.

The old law
The principle of the decriminalisation of homosexual acts has been sup
ported by the Federal Government since 18 October 1973.1 According to 
Philip Ruddock, the Shadow Minister for Immigration and ethnic Affairs, 
the first immigration ministers to admit homosexuals as permanent resi
dents on the basis of their homosexual relationship were Michael 
MacKellar (Liberal, 1976-79) and Ian McPhee (Liberal, 1980-81). 
Ministers personally considered whether to exercise ministerial discretion 
on ‘strong compassionate or humanitarian grounds’. GLITF is only aware
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of such exercises of ministerial discretion since 1985, however.
It seems, in any case, that it was not until September 1985 

that Chris Hurford (ALP, 1985-86) made a firm commitment to 
accept Australians’ homosexual partners.2 Migrants could 
apply for a visitor’s visa, and then apply in Australia for per
manent residency, which would be granted only after the cou
ple could meet the stringent requirement of proving the contin
uing existence of the same relationship after four years. From 
1988, temporary entry permits were issued at overseas posts on 
the basis of homosexual relationships, and the proof period was 
reduced to 30 months. The Australian partner was unable to 
sponsor the applicant with the result that no review was avail
able.

Major changes took place in migration law in 1989. Whereas 
the migration legislation before then contained many ministeri
al discretions, in 1989, every class of visa under which applica
tion could be made for entry to, or continued stay in Australia 
was exhaustively codified, so that the success of applicants’ 
applications depended solely on their meeting the prescribed 
criteria for the relevant class. The Minister was left with only 
the narrowest of discretions.

In the codification process prior to the 1989 Regulations, the 
Minister included a class of temporary visas specifically for 
homosexual partners of Australians. Unfortunately, it was delet
ed before the Regulations became law. The Immigration 
Department Form 853B was headed ‘For Applicants Who Are 
Applying for an Extended Eligibility Temporary Entry Permit 
on Spouse, Homosexual, Family, or Economic Grounds’. 
Paragraph 1.2 read ‘I am applying for a “Homosexual 
Relationship” class of EETEP on the following grounds: I am 
the long-term homosexual partner of an Australian citizen or 
resident.’ The new Regulations contained no provision for 
homosexuals. Further, the scope of the ‘strong compassionate 
or humanitarian grounds’ provision (which had previously been 
used to accommodate applicants on the basis of homosexual 
relationships) was exhaustively defined, and homosexual rela
tionships were effectively excluded from its ambit. Spouse and 
de facto spouse classes of entry permits were available only to 
opposite sex couples. Homosexual partners of Australians were 
ironically thus the victims of a process which sought to promote 
equality by removing the wide-ranging discretions associated 
with the inequalities of the White Australia policy.

There remained one small chink of hope. A limited residual 
ministerial discretion was accessible under s.l 15 (now s.345) of 
the Migration Act 1958 (Cth), but only after appeals from a 
decision maker’s determination to the Department’s internal 
review unit were rejected. For those few who knew about the 
possibility, or had been advised by GLITF, applications were 
made under the de facto spouse provisions. The primary deci
sion maker had no choice but to reject the application as not ful
filling the necessary criteria. Internal review was also bound to 
fail. The Minister then had a discretion to overturn the deci
sions. Exercise of the discretion involved tabling a report before 
both houses of Parliament.

Applicants who were not accorded review rights had no 
access to the discretion, however. Neither visitor visa holders 
nor illegal entrants had review rights. As there had never been 
a migrant’s visa (i.e. one granting permanent residence applied 
for and determined outside Australia) for homosexual partners, 
most applicants applied for change of status to permanent resi
dent from a (temporary) visitor’s visa. Effectively, therefore, 
the door had closed for the majority of homosexual partners of 
Australians.

In recognition of GLITF’s concerns, the Minister eventually

directed that temporary residents claiming to be a homosexual 
partner of an Australian ‘be considered sympathetically’ for a 
renewal of their temporary residence.3

The new law
In July 1990, Gerry Hand announced his intention to ‘draft reg
ulations for the grant of permanent residency for people in this 
category [homosexuality] on the grounds of a non-familial rela
tionship of emotional interdependency’.4

The regulations were gazetted in April 1991. No mention 
was made of the word homosexual; however it is clear that the 
‘interdependency’ provisions were designed specifically with 
homosexual relationships in mind.5 At the heart of the provi
sions are the requirements that:
• the applicant is 18 or older;
• the applicant is sponsored by an Australian citizen or perma

nent resident other than a family member;
• the applicant has a genuine and continuing relationship with 

the nominator, acknowledged by both, which involves resid
ing together, being closely interdependent, having a continu
ing commitment to mutual emotional and financial support; 
and

• the relationship has existed for at least six months prior to the 
application unless the Minister has approved a lesser period 
because of the existence of exceptional circumstances giving 
rise to compelling reasons for the lesser period.
For those applying from within Australia, there is a tempo

rary entry permit which can be granted upon sufficient proof of 
the existence of a relationship for six months (class 826). This 
would normally be applied for in conjunction with the perma
nent entry permit version (class 814) which can be granted after 
the interdependent relationship has lasted for a further two 
years. And significantly, there is now, for the first time, provi
sion for sponsored interdependent partners to apply for tempo
rary residence from outside Australia (class 305).

Provision is made for the dependents of applicants (see class
es 305.12, 814.12 and 826.12), and for the situation where the 
sponsor dies, in which case the application may proceed where 
the relationship would have continued but for the sponsor’s 
death and the applicant has developed close business, cultural or 
personal ties in Australia (for example, class 814.732(4)).

All applicants must meet the standard public interest criteria. 
People who are HIV positive are excluded on health grounds by 
Public Interest Criterion 4007 (although there are reliable 
reports that Senator Bolkus has quietly exercised his discretion 
to admit several HIV-positive migrants). Previous foreign crim
inal convictions for illegal homosexual acts may operate to bar 
the application at the Minister’s discretion (Public Interest 
Criterion 4001).

The language
Nowhere in the Regulations is the word ‘homosexuality’ men
tioned. Gay activist, Jamie Gardiner, has called this ‘a pragmat
ic but insulting solution’.6 It is clear that this absence is calcu
lated, and is ascribable to political pragmatism. GLITF was 
such an effective lobby group that the insertion of the provision 
could not be further postponed; however it was feared that a 
transparently homosexuals-oriented visa class would provoke 
bitter political debate. Philip Ruddock said to the Joint Standing 
Committee on Migration Regulations:

It is a m atter I am  going to discuss with my colleagues when we get 
together, but I know w hat the m ood o f my party room  w ould be. I 
do not know how it would affect the G overnm ent mem bers and the
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Democrats and it m ay go through the Parliam ent, but I think that it 
would have the potential to be a very significant and divisive diffi
culty.

Dr Theophanous, Chairperson of the Joint Standing 
Committee on Migration Regulations summed up the dilemma 
nicely:

if  you keep the situation so far aw ay and so quiet, then the hom o
sexual people will not even know  that they can apply. O n the other 
hand, if  you m ake it too open you have the problem  that you get the 
reactionaries out o f the woodwork.

If the furore over gay relationships which developed in May 
1992 over the Disability Discrimination Bill is anything to go 
by, the politicians’ pragmatism was well judged. That Bill 
included same-sex relationships in the definition of ‘de facto 
spouse’. As just one example, a Mr Bradford, MP, speaking on 
behalf of the Coalition, described the Bill in Parliament as an 
‘attempt to put a relationship between two homosexual people 
on the same level as a normal family relationship’ and as a 
‘thinly veiled attempt to pro
mote homosexual relation
ships as some form of accept
able alternative lifestyle . . .  It 
threatens the very fibre of our 
society and it must be resist
ed.’7 The definition was 
amended to exclude same-sex 
couples.

Insofar as the argument 
applies to the class applied for 
from overseas (305), the justi
fication is ostensibly a little 
less pragmatic: Senator Ray 
explained that it was feared 
that homosexual partners of 
Australians were often forced 
to disguise their real reason for 
wishing to come to Australia 
for fear of persecution in their 
home country, and that the 
Government was concerned 
not to prejudice their efforts in 
this regard. Perhaps this is an 
ex post facto rationalisation.
There is no reason why a 
specifically homosexuals-ori- 
ented class could not continue 
to be called something equally obfu^catory.

The IRT interpretation
The Immigration Review Tribunal has reviewed at least 17 
decisions not to grant interdependency entry permits between 
May 1993 and February 1994. All but five of the appellants 
were successful (Re SW; Re Nouawy; Re Phimonyanyong; Re 
Brands; and Re Thapa), and all but three involved gay male 
couples. One decision concerned a lesbian couple (Re MKR), 
one a de facto mother-daughter relationship (Re Manarom), and 
one a de facto mother-son relationship (Re Brands).

Starting from the proposition thatj the provisions are ‘hard to 
understand’ and ambiguous (Re Leng, 5), the Tribunal looked at 
the Minister’s second reading speech and came to the conclu
sion that the legislation is beneficial and should be construed in 
favour of applicants (Re Leng, 5; affirmed Re El Moujahdi, 7).

The following global principles have evolved:
Relationships of interdependence are not to be equated to 
heterosexual marriages or de facto relationships (Re Leng, 5 ; 
affirmed Re El Moujahdi, 7).
The legislature did not intend that relationships of six months 
would have developed the stability, depth and sophistication 
that might be expected in a more mature relationship (Re 
Leng, 6, affirmed Re El Moujahdi, 7).
The relationship should be considered globally. Any attempt 
to isolate individual factors and to attribute to them relative 
degrees of importance involves a denial of common experi
ence and will almost inevitably be productive of error (Re El 
Moujahdi, 7).
It is important to be sensitive to the difficulties of proof faced 
by homosexual couples where they are trying to maintain 
and develop a permanent relationship, notwithstanding that 
they are required to live and work in different countries and

where they can usually 
only ever visit each 
other as tourists (Re 
SW, 10.)

• The Tribunal is able to 
find and recommend 
the grant of an interde
pendency entry permit 
in appropriate circum
stances even where the 
application is made in 
respect of another 
class (Re Manarom, 
5.)

‘Residing together ’
One of the major prob
lems in interpreting the 
legislation, given its con
text, is the ‘six months’ 
provision, since many 
couples meet each other 
while one partner is trav
elling, whether in 
Australia or overseas. 
Most Australian tourist 
visas are limited to six 
months, and most 

Australian travellers do not have the time to reside with those 
whom they meet for six months. Until recently, the tendency 
was to construe the individual requirements liberally; however 
it has been suggested recently (in Re Nouawy, 6) that it may be 
enough if a genuine and continuing relationship has existed for 
six months which was developing along the lines contemplated 
by the criteria requiring common residence, close interdepen
dency, and a commitment to mutual emotional and financial 
support. The redrafting of the provisions may have rendered this 
reading untenable, however. It is also not supported by PAM 
update No. 122, paragraph 4 or PAM update No. 150 paragraph 
2.9.1.

The Tribunal noted that the provisions do not expressly 
require the applicant and his or her partner to live together for a 
continuous period of six months or for any specific time: ‘If the 
legislature wished to so provide, it could easily have done so.’ 
It applied the Macquarie Dictionary definition: ‘to dwell per
manently or for a considerable time; have one’s abode for a
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time . . and decided that ‘The word “reside” can refer to tem
porary residency at a hotel for a day or two, or residence at a 
holiday camp’ (Re Leng, 7).

It is sufficient ‘if a couple has spent as much time living 
together as the law and their personal circumstances allow, 
given that they are by definition residents of different countries, 
and if they have the intention of living together in Australia’ (Re 
Toh, 5; Re Ruvolo, 6; Re Fan, 6) particularly where ‘social dis
approval of homosexuality’ abroad has prevented cohabitation 
(Re Ruvolo (Morocco)) or where attempts at cohabitation have 
been frustrated by either party failing to obtain a visa (Re 
Ruvolo; Re El Moujahdi). The Tribunal has stated that ‘it is the 
permanency of the relationship which is the critical issue and 
not the permanency of the living arrangements’ (Re SW, 9).

‘Closely interdependenty
The requirement of interdependency is separate from the 
requirement of a ‘genuine and continuing commitment to mutu
al emotional and financial support’ (Re Leng, 9; Re MKR, 8; Re 
Nouawy; Re Brands, 7). The former is broader than the latter. It 
describes ‘a situation that is . . . close in the sense that the par
ties rely on or trust each other rather than or to a greater extent 
than outside persons or agencies’. Although the Tribunal does 
not say as much, the large amount of evidence, often in the form 
of statutory declarations by friends and colleagues, referred to 
by the Tribunal in relation to the social and familial acceptance 
of the pair ‘as a couple’ seems to have been seen as relevant at 
least in part to this criterion. In appropriate circumstances inter
dependence may exist even though the parties are not in receipt 
of support, in fact, so long as there is a need to rely on another 
for support (Re Leng, 9; Re SW, 9).

‘Genuine and continuing commitment to mutual emotional 
and financial supporty
This is a requirement that ‘the parties can demonstrate, both by 
reference to the history of the relationship, and by reference to 
their plans for the future, commitment to support each other 
financially and emotionally which is likely to continue’ (Re 
Brands, 7). A commitment is genuine if it is not a sham, nor 
accidental, nor contrived (Re Leng, 10). The ‘acid test’ of com
mitment, according to Michael Clothier, is ‘whether either man 
would have come to the aid of the other, both financially and 
emotionally if it were needed’ (Re SW, 11).

It is not the support that is necessary, but the commitment 
(Re Leng, 10; Re SW, 9-10; Re El Moujahdi, 8). It is possible to 
be committed to a state of affairs not yet in existence where fac
tual support is not possible ‘because of the tyranny of distance’ 
(Re Leng, 10), a vast difference in wages and living conditions 
(Re Leng, 10; Re El Moujahdi, 10), or, in one case, the practical 
uselessness to the sponsor of the applicant’s Moroccan 
dirrhams, not effectively a hard currency (Re El Moujahdi, 10). 
It is clear that the couple need not have totally joined or indis
tinguishable financial arrangements nor ‘pooling of resources’ 
and ‘sharing of expenses’ (Re Leng, 10, 19).

‘Mutuality’
The concept of mutuality ‘conveys the notion of reciprocity 
rather than that of correspondence. It does not mean ‘identical’ 
(Re Leng, 19). ‘Nevertheless the use of the word ‘mutual’ 
implies a degree of reciprocity so that a relationship where one 
party does not reciprocate the other’s commitment to emotion
al or financial support, at least to a reasonable degree, will not 
qualify . . . [i.e. generally not] where one party is substantially

the benefactor and the other the beneficiary’ (Re Thapa, 5). This 
was fatal in the 'de facto mother and son’ case, where the ‘son’, 
abused by his biological parents, was found to be in a relation
ship of dependency with his ‘de facto mother’, despite the fact 
that he had contributed to household finances and had promised 
to take care of his sponsor in her old age. The Tribunal found 
that the sponsor ‘provide[d] personal supervision and moral and 
social guidance characteristic of parental responsibility, to 
which he responds as a dutiful child.’ (Re Brands). This seems 
to be a rather harsh decision, especially in its analysis of finan
cial interdependency, given the jurisprudence of the Tribunal.

It was also fatal in Re Thapa where Pamela O’Neill found 
that the applicant ‘dwelt to a far greater extent on the benefit he 
gains from the relationship in terms of education, travel and 
experience of the world’ (at 6).

‘Financial support9
The concept of mutuality of financial support is logically ques
tionable. It might be imagined that financial support was by its 
very nature unidirectional at any one time. The Tribunal, how
ever, has interpreted the provision very widely so as to allow 
‘latitude to consider support in money’s worth as well as sup
port purely in terms of cash’, and to include ‘situations where 
one person is the “breadwinner” and the other the homemaker’ 
(Re MKR, 10; Re Rondina, 8). An intention to increase financial 
contributions as soon as possible is a useful asset to an appli
cant’s case, however (Re SP, 8; Re Fan, 5; Re Toh, 5). Relative 
disparities in wealth and living standards may be taken into 
account.

It is difficult to see a sound policy reason for this require
ment: why shouldn’t an Australian be permitted to live with his 
or her totally financially dependent same-sex lover8 in the same 
way that no questions are asked about the financial interdepen
dence of spouses?

In Re Leng, the Tribunal decided that ‘[i]t is possible to take 
a long-term prospective view of the relationship, and to look for 
such commitment over time, even if at any point. . .  the support 
is skewed in favour of one party’ (Re Leng, 10; Re El Moujahdi, 
7) and that ‘[s]upport, or a commitment to support, should be 
considered in the context of the actual needs and desires of the 
parties. To the extent that those needs are minimised, so will be 
the degree of evidence necessary to show a commitment to sup
port.’

Yet in Re Brands, the *de facto son’ case discussed above, 
the application failed in part on the applicant’s lack of financial 
support of the sponsor, despite the fact that the applicant helped 
around the family home, was ‘attentive to the needs o f the 
sponsor’s intellectually disabled daughter, and contributed to 
the family finances from his wages (although he planned to give 
up his job in favour of study in the years following the applica
tion). Pamela O’Neill said:

If  the legislature had intended that the requirem ent could have been 
satisfied m erely by a prom ise o r pledge as to future financial sup
port, it could have required sim ply a com m itm ent to mutual em o
tional and financial support. Instead it stipulated a com m itm ent that 
was ‘continuing’ at the tim e when the application was decided . . .  
T he Tribunal cannot accept that this requirem ent for a continuing 
com m itm ent is m et by som ething as vague or inchoate as a prom ise 
to support the applicant financially in the future ‘as any son would 
be expected to do for his mother*, [at 10]

This does not accord well with the jurisprudence of other 
members, and led to a particularly harsh result given the tragic 
circumstances of the case.
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The Policy Advice Manuals
Although the IRT has done much to interpret the legislation lib
erally, its interpretations are not necessarily followed by prima
ry decision makers. For instance, one primary decision maker 
stated ‘I consider . . . that [these periods] do not exhibit those 
characteristics of shared tenancy and shared costs and responsi
bilities that are expected of residing together’. The IRT criti
cised the public servant’s ‘impermissible addition’ to the plain 
words of the regulations (Re Leng, 15).

Only about 30% of those with a right of review to the IRT 
lodge an application.9 The vast majority of applications are thus 
dealt with solely by reference to the Department’s Policy 
Advice Manuals (PAMs).

The current PAM (PAM Update No. 150, 27.10.93) amelio
rates some of the unnecessary rigidities of its predecessors, the 
re-interpretations of which were applied retrospectively to 
applications lodged before it came into operation. Perhaps this 
was a result of the harsh criticism levelled at previous PAMs, 
for example by Richard Phillips and Joseph Metledge (Re Leng, 
14), and by GLITF.

Of most concern was the statement that:
Some applicants’ claim s in this area are based on holidays and peri
ods o f stay in hotels. These are not regarded as being w ithin the nor
mal dictionary meaning o f w hat constitutes ‘residing together’. 
‘R eside’ is defined in the M acquarie D ictionary as ‘to dwell per
m anently’ in a place. [PAM  122, para.6]

The IRT commented: ‘It will be apparent from the discussion of 
the word “reside” above that this is both a misquotation of the 
Macquarie Dictionary and an overly narrow interpretation of 
the meaning of “reside”’ (Re Leng, 14).

Although the current PAM does not go as far as the IRT’s 
interpretation, it does state that:

each application m ust be considered on its merits, and there m ay be 
occasions when hotel stay could be considered as meeting require
ments. For exam ple, hotel stay is an acknow ledged form  o f long
term  accom m odation in som e countries where housing is difficult to 
lease. [PAM U pdate No. 150, para.2.8.1]

Otherwise the PAM interpretations do not diverge too wide
ly from those of the IRT. On the other hand, the specific factors 
which the PAMs instruct primary decision makers to consider 
reflect a narrower conception of an interdependent relationship 
-jo in t bank accounts, joint leases, correspondence addressed to 
the same address etc. -  than that of the IRT. This has been crit
icised by the IRT:

The criteria suggested could, for the m ost part, only be satisfied by 
persons who were living together on ^ perm anent basis and, in part, 
only by persons who had taken a nunjiber o f form al legal steps pur
suant to that ag reem en t. . . this is not a requirem ent o f the regula
tions. [Re Leng, 14]

The discrimination
Homosexual couples are not accorded the opportunity to marry 
in Australia.10 Nor does a same-sex union fall within legislative 
or common law definitions of (de facto spouse’.11 The Sex 
Discrimination Act 1984 (Cth) which prohibits discrimination 
on the grounds of marital status, has not been interpreted as reg
ulating discrimination on the grounds of homosexual unions. 
Homosexual couples in Australia are systemically excluded 
from a large number of benefits accorded to spouses in finan
cial, child custody, and property masters.12

The migration legislation is thus ahead of other areas of 
Australian law. It appears, in fact, that the interdependency pro
visions were the first Australian legislative provisions drafted 
with the aim of giving legal recognition to homosexual rela
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tionships. The ACT has subsequently passed legislation which 
defines de facto marital relationships gender neutrally 
(Domestic Relationships Act 1994 (ACT)). A sub-committee of 
the Maintenance and Property Section of the Law Institute of 
Victoria is currently considering whether to do the same. There 
are similar proposals contained in the Queensland Law Reform 
Commission Report No. 44 ‘De facto Relationships’ (June 
1993).

Some other Western nations are more progressive in this 
regard. In Sweden, heterosexual and de facto relationships 
enjoy the same rights. Legal recognition for various purposes is 
accorded to homosexual relationships in Germany, Finland, and 
The Netherlands (including rent protection, income tax, social 
security and parenthood). A foreigner may obtain permanent 
residence on die basis of a homosexual relationship with a citi
zen in Denmark, The Netherlands, and Germany. Homosexual 
asylum seekers have been accepted in Austria, Sweden, and 
Canada. A recent attempt to prohibit adoption by homosexual 
couples in the UK was defeated in Parliament. Very recently, 
the State of California has legislated to recognise homosexual 
unions.13

Progressive as the migration legislation may be in an 
Australian context, however, there remain many disadvantages 
in the legislation and its application for those in relationships of 
interdependency not suffered by couples in de facto marital 
relationships. Mutual financial support is an express require
ment of an interdependent relationship; de facto relationships 
need only be ‘domestic’.

Most significantly, the de facto spouse of an Australian is 
able to apply from overseas for permanent residence (class 100) 
at the end of the relationship’s sixth month. Permanent residents 
enjoy the same rights as citizens, apart from, for example, the 
rights to vote and to serve as a juror. If you are homosexual, 
however, after the relationship’s sixth month you are granted 
only temporary residence. Permanent residence is granted only 
after the relationship’s 30th month, and, inevitably, significant
ly later after processing time is taken into account. In other 
words, opposite-sex unmarried couples acquire permanent resi
dency two years sooner than same-sex unmarried couples.

The entry permits granted to people already in Australia to 
allow further stay are substantially similar in their requirements 
for homosexual and heterosexual couples. There are, however, 
differences. For example, an application on the basis of a de 
facto marital relationship may succeed where the relationship 
ceases as a result of domestic violence (see class 
801.732(6)(c)(ii) and (iii)). No such provision exists with 
respect to interdependent couples. Interdependency applications 
are also subject to significant procedural discrimination: the 
Minister apparently continues to determine each application 
personally, and long delays are de rigeur.

The most appropriate category for comparison is clearly de 
facto spouse. For those homosexual couples who want to marry 
but are prohibited from doing so, however, a comparison with 
the spouse classes is also arguably relevant to the question of 
discrimination. The unjustifiable discrimination in favour of 
married couples over interdependent couples is needless to say 
even greater than is the case with respect to de facto married 
couples. The prospective spouse class, for example, requires 
neither cohabitation, nor financial interdependency. In the case 
of arranged marriages, the couple need not even have met (class 
300).14 In Re Tok, the IRT decided that a couple who had not 
met each other, but married under an arranged marriage proce
dure, and where the applicant for migrant entry stated that he 
had undertaken the engagement, and later the marriage, to a
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large extent in order to obtain a visa and to be able to be 
employed in Australia, met the standard of a genuine and con
tinuing marriage.

Conclusion
Although progressive, the interdependency provisions are 
unsatisfactory, despite their liberal interpretation by the IRT. It 
is a clear breach of Australia’s international legal obligations to 
discriminate unjustifiably on the basis of sexual orientation. 
There is no logical justification for the differences which cur
rently exist between the spouse and the interdependency class
es of entry permits.

Australia has a legal obligation to bring into parity the crite
ria, and the application of the criteria, considered in the grant of 
entry permits based on the grounds of de facto marital relation
ships with Australians and those based on the grounds of rela
tionships of interdependency. This should be included as part of 
the package of federal legislative reform which will repeal the 
‘Tasmanian gay laws’. Otherwise, this area of the law is ripe for 
a communication to the Human Rights Committee under the 
First Optional Protocol to the International Covenant on Civil 
and Political Rights. Given that body’s decision in the Nick 
Toonan Communication (the ‘Tasmanian gay laws’ 
Communication) it is clear that the current provisions would be 
found to breach the human rights of Australian partners of for
eign homosexuals.

The IRT decisions
Where references are made to IRT decisions, the full citations 
follow:
1. Re Aloysius Yieng Tang, Decision of J. Metledge, Member, Sydney, 25 

November, 1992, IRT Ref. N92/00474.

2. Re MKR, Decision of Michael Clothier, Senior Member, Melbourne, 21 May 
1993, IRT Ref, V92/01624.

3. Re Rondina, Decision of Pamela O’Neil, Principal Member, Canberra, 31 
August, 1993, IRT Ref. N92/01829.

4. Re Thapa, Decision of Pamela O’Neil, Principal Member, Canberra, 22 
September, 1993, IRT Ref. N92/01932 5.

5. Re Settu, Decision of Pamela O’Neil, Principal Member, Canberra, 5 October 
1993, IRT Ref. N93/00013.

6. Re SP, Decision of Steve Karas, Presiding Member, and Michael Clothier, 
Senior Member, Brisbane, 5 October, 1993, IRT Ref. N93/00319.

7. Re Ruvolo, Decision of Pamela O’Neil, Principal Member, Canberra, 12 
October 1993, IRT Ref. N93/00072.

8. Re Toh, Decision of Pamela O’Neil, Principal Member, Canberra, 13 
October 1993, IRT Ref. N93/00110.

9. Re Brands, Decision of Pamela O’Neil, Principal Member, Canberra, 20 
October 1993. IRT Ref. N92/01737.

10. Re Phimonyanyong, Decision of Pamela O’Neil, Principal Member, and 
Michael Radin, Senior Member, Adelaide, 22 October 1993, IRT Ref. 
S93/00617.

11. Re Fan, Decision of Pamela O’Neil, Principal Member, and Steve Karas, 
Senior Member, Brisbane, 28 October 1993, IRT Ref. Q93/00272.

12. Re Leng, Decision of Richard Phillips, Senior Member, and Joseph 
Metledge, Member, Sydney, 2 December 1993, IRT Ref. N93/00597.

13. Re Baharuddin, Decision of Magdeline Fadjiar, Senior Member, and Joseph 
Metledge, Member, Perth, 12 January 1994, IRT Ref. N9300462.

14. Re Nouawy, Decision of Magdeline Fadjiar, Senior Member, and Joseph 
Metledge, Member, Perth, 12 January 1994, IRT Ref. N9300544.

15. Re DCS, Decision of Michael Clothier, Senior Member, and Steve Karas, 
Member, Melbourne, 14 January 1994, IRT Ref.V93/01154.

16. Re SW, Decision of Michael Clothier, Presiding Member, and Steve Karas, 
Senior Member, Melbourne, 20 January 1994, IRT Ref. V93/00418.

17. Re Manarom, Decision of Steve Karas, Senior Member, Brisbane, 24 
January 1994, IRT Ref. Q93/01652.
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18. Re El Moujahdi, Decision of Richard Phillips, Senior Member, and Zita 
Antonios, Member, Sydney, 3 February 1994, IRT Ref. N93/00602.
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