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Events flowing from the Mabo decision 
have occurred at a torrential rate. The case 
took ten years to unfold during which 
time many people, particularly amongst 
Aboriginal organisations, became aware 
of the possible significance it would have 
both for the indigenous and broader 
Australian communities. It would appear 
though, that apart from this rather select 
group and despite comments they made 
from time to time which were given 
national publicity, the outcome of the 
case caught the rest of the country 
unawares. Politicians, academics, indus
try and the public generally have had 
great difficulty in sorting through the 
enormous range of actions and reactions 
to the decision. Finding information 
which gives an insight into what the case 
actually means and an effective basis for 
evaluation of responses to the decision, is 
an ongoing and difficult project. There is 
obviously a great need for a source book 
such as this compiled by Nicholas 
Pengelley, Law Librarian at Monash 
University Library.

It is clear from some opinion polls that 
the public generally have not taken on 
board the more extreme reactions which 
have been carried by the media.1 
However, finding out where to get Accu
rate, impartial information on Mabo is a 
fairly tricky proposition. The Source 
Book will provide assistance with this 
aspiration but the limitations of its scope, 
the scant description and the failure to 
evaluate the materials listed leaves it at 
risk of merely adding to the torrent rather 
than bridging it.

The book opens with a quote which is 
not, perhaps, file most pivotal aspect of 
the judgment of Justice Brennan. The 
quote selected refers to the offensive con
cept which underlay lack of recognition 
of any indigenous right to land and is cer
tainly relevant. However, it may be 
argued that other sections of the judgment 
carry more inspiration about what the

decision may achieve and where it is 
located within Australian jurisprudence.

In the declared scope of the book, 
Pengelly acknowledges there will be no 
coverage of media comment on the deci
sion as he says there is a plethora. Instead 
he provides information about how a very 
small number of the major dailies and two 
weeklies can be accessed, limited to 
online databases. Given the weight of 
media participation in fuelling and dri
ving the Mabo debate, omission of any 
assessment of the coverage seems a pity. 
A number of the journalists on national 
papers have provided insightful commen
tary on the aftermath of Mabo bringing 
people up to date on reactions and issues 
related to Mabo. Press comments on the 
positions and pitfalls of the various polit
ical parties have also been crucial to their 
responses to the decision.2

Assessment of some of the more 
responsible journalistic coverage, as well 
as recognition of some of the more 
extreme aspects of the debate, all so 
instrumental in the moulding of public 
opinion, could provide invaluable guid
ance and inroads into some of the more 
hotly debated areas for Pengelley’s con
sumers, whom he targets as reader and 
researcher.

The scope states that the Source Book 
includes reference to judicial decisions 
and commentary which consider the 
Mabo judgment. Unfortunately only three 
decisions are cited. Since the Mabo deci
sion, arguments based on the nature of 
native title have been very wide ranging. 
Native title has been raised as a defence to 
a number of offences, particularly in the 
criminal justice area. Whilst judicial con
sideration of the consequences of Mabo 
have varied and in many cases there has 
been a refusal to allow the native title 
argument to succeed, to overlook these 
cases because, as the compiler claims, 
they do not deal in any substantive way 
with the decision, appears to be a little 
remiss. Even though many of the refer
ences to Mabo in Australian judicial deci
sions are in as yet unreported cases, such 
cases are retrievable and contain vigorous 
debate about the impact of Mabo. These 
cases are a window into the broad reach 
which the decision has and listing them, 
with an accompanying explanatory sen
tence, should not have over-extended the 
resources of any law librarian. Indeed a 
law librarian is uniquely placed to moni

tor such decisions and list them so that 
they are drawn to the attention of readers 
and researchers. The book misses a valu
able opportunity to provide an overview 
of judicial activity in this area in the con
text of other commentaries.

Further there is no reference to the 
considerable number of decisions made 
in overseas jurisdictions which have cited 
Mabo. In Canada, for example, the 
Attorney-General has included reasoning 
from the Mabo decision in the arguments 
being heard in the appeal in the 
Delgamuukw case. A recent case in 
Hawaii on the nature and extent of indige
nous connection with land has cited 
Mabo. There has also been considerable 
interest in New Zealand and other 
Commonwealth countries. Consideration 
of Australian jurisprudence on native title 
by international jurisdictions is an impor
tant matter, bearing in mind some of the 
inflammatory rhetoric being skilfully 
deployed by lobbyists who claim that 
recognition of native title places Australia 
in an adverse position internationally.

In addition, the Source Book does not 
include any citations of Mabo (No.l), 
merely a list of five articles which cover 
its decision. Mabo (No.l) was a crucial 
part of the decision in Mabo (No.2). The 
brief list really fails to reflect its signifi
cance to the final outcome. Nor does 
Pengelley include book reviews with the 
other source materials. This is a pity 
because many of the reviews of the books 
published so far, are written by respected 
commentators in the area. Including book 
reviews would enhance the reader’s 
understanding of the merits of work 
reviewed and provide a short cut through 
the literature on the subject.

The introduction makes several ques
tionable assertions. It claims Mabo 
caused a renaissance of Aboriginal land 
claims. Such a statement underplays the 
20 years of land rights claims which have 
been carried out under State statutory land 
rights schemes and the considerable 
progress made under these provisions. Of 
the first 20 lodgments at the Native Title 
Tribunal, 17 were inquiries from govern
ment about whether or not an area was 
subject to potential native title claim. The 
introduction also misrepresents the essen
tially conservative nature of the Mabo 
decision which restricted recognition of 
native title to those people who were still 
in connection with their land through
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practice of their traditions. Far from a 
renaissance of claims, for many 
Aboriginal people the Mabo decision 
merely perpetuates dispossession and 
removes the possibility of reconnection 
with their land. It is this conservatism in 
the decision which the Land Fund and the 
Social Justice Package sections of the 
Native Title Act seek to address.

Pengelley states that Mabo has been 
hailed by Aboriginal groups. Whilst 
many have been enthusiastic about the 
steps taken by the decision, for the more 
than 90% of Aboriginal people whom 
Mabo does nothing to assist, the decision 
was a bitter disappointment.3 The author 
also sees the decision as establishing a 
foundation upon which Aboriginal people 
might seek justice for 200 years of dis
possession. The decision certainly assists 
this process but the work already being 
done in this area by bodies such as the 
Council of Reconciliation, the Social 
Justice Commission and other such 
organisations is also a significant part of 
the effort towards redressing the injustice 
done to Aboriginal people.

Despite its shortcomings, the Source 
Book may become a useful contribution 
to the Mabo literature. It is clear that the 
quarterly publication of cumulative edi
tions will expand the scope of the book 
and create a resource of increasing value 
to people interested in a guide through the 
paper forest growing up around Mabo. 
Such an expansion will be necessary to 
meet the needs of researchers in the area. 
Too much of what is listed in the current 
volume is available in the same form 
from any law library’s databases. 
Absence of any commentary or evalua
tion of the material tends to create not so 
much a source book as simply a list of 
collated items which refer to Mabo. At 
$40 per issue the reader needs more than 
pages of lists.
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Bringing Human 
Rights to Life
by Peter Bailey; Federation Press,
1993; 270 pp; paperback; $ 25.00.

In recent years, human rights issues have 
assumed greater importance in the 
Australian legal system despite the fact 
that no domestic Bill of Rights yet exists. 
This is due partly to the High Court’s 
expansive interpretation of the Constit
ution favouring implied rights, and its 
increasing reference to international 
human rights legal norms. It is also in 
part due to Australia agreeing to a num
ber of international mechanisms of 
scrutiny of its domestic law, of which the 
most important has been its accession to 
the First Optional Protocol of the 
International Covenant on Civil and 
Political Rights. Other factors are the 
work of the Human Rights and Equal 
Opportunity Commission, and the 
greater media concentration on human 
rights issues, both within Australia and 
internationally. Due to all these develop
ments, an increasing number of 
Australian legal practitioners and acade
mics are taking a strong interest in human 
rights.

Peter Bailey, a visiting Fellow at the 
Australian National University, has 
devoted much of his attention to human 
rights issues since his appointment to the 
former Human Rights Commission in 
1981. His second book, Bringing Human 
Rights to Life, differs dramatically from 
his more legalistic and far lengthier first 
book, Human Rights: Australia in the 
International Context (Butterworths, 
1990). Most of this book consists of an 
analysis of 31 topical and cutting edge 
examples of individual human rights sit
uations. These range over a very broad 
spectrum, and include the rights of chil
dren, euthanasia, privacy, the right to 
work, environmental issues, indigenous 
and minority questions, issues relating to 
racial and sexual discrimination, and the 
rights of suspects in the criminal justice 
system.

Bailey introduces each example by 
placing the particular story in its historical, 
social, cultural, and political context. This 
is in contrast to the more legalistic 
approach of his first book. In fact, 
Bringing Human Rights to Life hardly 
qualifies as a legal text at all, as it does not 
contain the usual separate indexes to 
cases, legislation and treaties. In the dis
cussion that follows each story, Bailey 
presents a succinct and insightful legal 
analysis and, to his credit, does not avoid
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the difficult issues which often surround 
human rights predicaments. When should 
euthanasia be allowed? Under what cir
cumstances should affirmative discrimi
nation be tolerated? How should the right 
to privacy be given precise definition? 
When is it acceptable for governments to 
curtail criminal procedural guarantees? 
Bailey is always prepared to provide a ten
tative solution for resolving these dilem
mas. While it may be easy to disagree with 
some of Bailey’s conclusions, this needs 
to be understood in the context of the con
troversial nature of the topics discussed.

Unlike Bailey’s first book, this book 
does not focus on the Australian situation; 
only 5 out of the 31 stories directly con
cern Australia. Bailey also introduces 
some feminist analysis, particularly with 
respect to sex discrimination issues. Each 
chapter covers two or three stories, and 
each concludes with an overview section. 
These conclusions compare, contrast and 
comment on how the different jurisdic
tions or the different approaches to 
human rights impact on the resolution of 
the particular stories under review.

While one cannot deny Bailey’s com
passion for human rights, his unswerving 
belief in the ability of the law to protect 
them is more problematic. For example, 
in referring to the recent Draft 
Declaration on the Rights of Indigenous 
Peoples, he states: ‘If the nations of the 
world can be brought to agree to this 
Declaration and, more importantly, to 
implement it, a new era may open for the 
world’s indigenous peoples’. Given the 
history of the way in which the law has 
dealt with indigenous peoples, even in 
‘liberal’ societies such as Australia and 
the United States of America, such opti
mism in the role of the law is question
able, to say the least.

Bailey’s belief in the law’s ability to 
protect human rights is also shown by the 
discussion in the last substantial chapter 
of the book, entitled: ‘Ways of
Advancing Human Rights’. In this chap
ter, Bailey regards the courts as the most 
important element in the advancement of 
human rights in the world; political 
action, community pressure and educa
tion are depicted as secondary. There are 
also some omissions from this list; such 
as no direct mention of the use of foreign 
policy as a means of coercing problem 
nations to advance their human rights 
(for example, by imposing diplomatic, 
trade or economic sanctions). Nor is the 
possibility of the use of force mentioned, 
even during the discussion of the birth of 
the new nation of Bangladesh, which 
resulted from India’s armed intervention 
in 1971.
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