
Women's rights
^QUEENSLAND

In post-Fitzgerald Queensland an atmosphere of reform has been preva
lent, with law reform being prompted by the findings of the Fitzgerald 
Inquiry and supported by various organisations, including the Goss Labor 
Government. Although there has been criticism of the pace of reform, 
there is no doubt that Queensland residents now enjoy a greater measure 
of rights and freedoms and protection from government than previously. 
Enhanced government accountability and openness has also been a feature 
of the change of government in this State. A number of the recent reforms 
have involved women’s rights and the rights of disadvantaged groups gen
erally. Some of the reforms introduced by the Goss Government have been 
as a direct result of recommendations of the Electoral and Administrative 
Review Commission.

The now defunct Queensland Electoral and Administrative Review 
Commission (EARC), a product of the Fitzgerald Inquiry, reported in 
September 1993 on its Review o f the Preservation and Enhancement o f 
Individuals ’ Rights and Freedoms. In its report EARC recommended that 
the Queensland Parliament enact a statutory Bill of Rights. In this 
recommendation EARC carried the impetus and mandate of the Fitzgerald 
Inquiry to what has been alternately referred to as a ‘logical end’ and 
‘sheer lunacy’. One witness at a public hearing into the review accused 
EARC of ‘treason’, and that was before EARC even published its 
recommendations! Reaction to EARC’s final recommendations has been 
mixed, not least because of EARC’s view that abortion ought to be 
decriminalised.

The Parliamentary Electoral and Administrative Review Committee is 
now considering the EARC report and will make further recommendations 
regarding the protection of rights and freedoms in Queensland. That 
Committee will also make recommendations on the feasibility or necessi
ty for a Bill of Rights in Queensland and whether other mechanisms might 
be more appropriate. Whether the Government will implement either 
EARC’s or the Committee’s recommendations remains to be seen. Action 
in regard to abortion in this State, for example, has been anything but 
forthcoming from a government that specifically excluded abortion from 
its review of the Queensland Criminal Code. The report of the 
Parliamentary Committee should provide a clear indication of the likeli
hood of any of EARC’s recommendations being implemented. In the 
meantime, debate on human rights and civil liberties, including EARC’s 
proposal, should continue and grow more widespread. One of the EARC’s 
recommendations was that all people should be more educated regarding 
their rights and have a greater understanding of the political system in 
which they live, something that could be said to have been lacking in 
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The EARC proposal
In its report EARC concluded that recognition of individuals’ 
rights and freedoms in a statutory Bill of Rights was necessary. 
EARC also recommended that a referendum be held after five 
years to determine whether the proposed Bill of Rights should 
be entrenched in the Queensland Constitution.

The draft proposed Bill of Rights recommended by EARC 
recognises three groups of rights:
• civil and political rights;
• economic and social rights; and
• community and cultural rights.

EARC gave primacy to civil and political rights recom
mending that only this group of rights be enforceable against 
the State in the courts. EARC saw economic, social, communi
ty and cultural rights as fundamental, hence the recommenda
tion for their recognition in the proposed Bill, but it was not rec
ommended that they be enforceable. They are instead to be 
‘observed by the Queensland Government and the community 
generally’. What this means is that those rights operate as 
guidelines and criteria for government policy and the commu
nity is encouraged merely to ‘assert those rights in ways that do 
not involve the legal process or proceedings’. In recommending 
this model EARC took the view that:

... budgetary constraints prevent the immediate implementation of human 
rights goals in relation to economic, social, cultural and community rights, 
fat 90]

All the rights contained in the EARC proposal are meant to 
prevail over inconsistent legislation where conflict arises. This 
provides a clear message to the courts that the Bill of Rights, if 
enacted, should be actively utilised and that other legislation be 
interpreted subject to the Bill of Rights. EARC also proposed 
that the State Attorney-General report to the Parliament on any 
proposed legislation that may be inconsistent with the Bill of 
Rights, including subordinate legislation. The rationale for this 
is that Parliament and government should be aware of the impli
cations of legislation enacted, especially where it impacts on the 
rights and freedoms of individuals.

In developing its proposal EARC examined international 
human rights principles, including United Nations (UN) docu
ments. EARC specifically looked at the International Covenant 
on Civil and Political Rights (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), 
as well as many other UN conventions such as the Convention 
on the Elimination of All Forms of Discrimination Against 
Women (CEDAW). It also examined the experience of Canada 
and New Zealand, both common law nations that have Bill of 
Rights type legislation. Transcript and submission evidence 
received by EARC during the review showed that many 
Queensland citizens have enormous mistrust of the internation
al conventions and of the UN. Given Queensland’s history of 
parochialism and isolation, this mistrust may work to ‘sabotage’ 
the implementation of EARC’s proposal.

Civil and political rights
The civil and political rights recommended for inclusion in the 
proposed Bill of Rights broadly cover those traditionally recog
nised. They include:
• right to life, liberty and security;
• right to legal recognition and equality ;
• voting rights;
• right to privacy;
• rights related to the criminal justice process (including pris-
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oners’ rights, the right to legal assistance and right to fair 
trial);

• victims’ rights
• freedom of religion, thought, conscience, belief, speech, 

association, peaceful assembly, movement and residence;
• freedom from discrimination, slavery and torture;
• medical rights;
• property rights;
• right to education; and
• children’s rights.

Following the finding of the Dietrich case (1992) 109 ALR 
385, EARC recommended recognition of a right to free legal 
assistance for criminal cases where ‘the individual cannot 
afford to pay and the interests of justice require that it be given’ 
(at 391). EARC also recommended inclusion of a broadly 
applicable but unenforceable ‘right of reasonable access to legal 
assistance’, but devoted surprisingly little effort to discussion of 
this right in its report.

Economic, social, community and cultural rights
These rights are unenforceable, meaning that an individual does 
not have the opportunity to seek redress via the courts when 
their rights have been infringed. Economic, social, cultural and 
community rights recommended by EARC include:
• right to adequate standard of living;
• right to work;
• right to legal assistance;
• right to adequate childcare;
• right to personal autonomy over reproductive matters;
• family rights;
• Aboriginal and Torres Strait Islander Rights;
• authors’ rights; and
• environmental rights.

Some of these warrant closer examination. In particular, 
while most aspects of the proposal are traditional expressions of 
human rights, EARC made some attempt not only to reinterpret 
some rights, but also to expand how some of the rights are con
ceptualised. This is most plainly seen in EARC’s examination 
of the right to life and in its recommendations for rights to ade
quate childcare and personal autonomy over reproductive mat
ters. An effort was made to bring the private realm (that which 
mostly affects women’s lives) into formulations of rights. A 
brief examination of these aspects of the EARC proposal fol
lows.

Right to life
In its initial discussion paper on the review, EARC asked if the 
right to life ought to be included in a Bill of Rights, and whether 
such a provision should be expressed so as to make it clear that 
the right to life extended to the foetus. Many submissions 
received by EARC responded positively to recognition of the 
right to life of the foetus. A large number also presented a strong 
negative reaction, focusing instead on the rights of women.

In its report EARC examined legal debates relating to rights 
of the foetus and of women, and relied heavily on the experi
ence of Canada, particularly the views of the now defimct 
Canadian Law Reform Commission. EARC concluded that 
there is no role for recognition of the rights of the foetus in a Bill 
of Rights and therefore that the courts should be the arbiters on 
the interpretation of the right to life in a Bill of Rights for the
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time being. It went on to say that ‘it is for the legislature to 
determine social, moral and political issues which then need to 
be formulated as law’ (at 121). In the meantime EARC was not 
convinced that women should be required to forfeit existing 
rights in favour of the potential rights of the foetus. EARC went 
on to recommend that the Queensland Criminal Code be 
amended to remove provisions that criminalise abortion and 
abortion-related activities. It did not make these recommenda
tions part of its proposal for a Bill of Rights, but asserted instead 
that the proposed Bill of Rights include recognition of women’s 
rights to control their own fertility and reproductive matters 
generally (see below for further discussion). EARC also recom
mended that an individual’s right to bodily integrity be recog
nised in the proposed Bill.

The report included the right to ‘̂ odily integrity’ in its rec
ommendations on privacy, in an attempt to widen the common 
conceptions about, and legal treatment of, notions of privacy. It 
was recommended that the proposecl Bill of Rights include the 
following provision:

15.(1) A person has the right to the protection of the law against arbitrary 
interference with the person’s privacy, whether as an individual or as a 
member of a family.

(2) The right to privacy includes the right not to be arbitrarily subjected to 
the following -

(a) interference with the person’s bodily integrity, including search of the 
person, [at 387]

While the provision itself appears to do little to broaden the 
usual scope of privacy the report implies that it could be used in 
a wide sense that may allow the courts to interpret the provision 
creatively. Part of the reason given fbr this approach was that: 

A Bill of Rights cannot exhaustively define the concept which is at least in 
part a cultural one and subject to change 4s the values o f society change. It 
is better to keep a general definition that reflects the change of these values 
and which courts may interpret just as they regularly do with concepts such 
as obscenity.

It is possible that in future this may be interpreted by the 
courts to allow consideration of abortion issues, especially as the 
report’s discussion of the right to life also refers to the right to 
bodily integrity. Such an interpretation was given by the US 
Supreme Court in Roe v Wade (1973) 410 US 113, where the 
court, on the grounds of privacy, prohibited State restriction of 
abortion by implying the right to bodily integrity into the 
Fourteenth Amendment of the US Constitution (which grants a 
general right of privacy). That interpretation has been the sub
ject of vigorous debate, not least fronji some feminist groups and 
individuals that argue that the priijiacy of women’s right to 
choose should not be subsumed undejr a general right to privacy.

Women’s rights
EARC’s attempt to include some aspects of women’s rights 
resulted in two specific recommendations for provisions in the 
proposed Bill of Rights. While both are included in the eco
nomic and social rights section of the proposed Bill, and are 
hence unenforceable, they go some way to addressing particu
lar concerns. The first, the ‘right to freedom of family structure’, 
arose out of EARC’s examination of the established right to 
marry and the right to ‘found a family’. Both these rights are 
recognised in the Universal Declaration on Human Rights 
(UDHR), the ICCPR and the ICESCR. Public submissions to 
the EARC review expressed dissatisfaction with the definitions 
provided in international human rights instruments. In particu
lar, the ‘right to found a family’ was criticised for perpetuating 
traditional gender divisions as the right is seen as one that nor
mally applies to men. The right to marry was also seen as inad
equate as de facto and other arrangements are not recognised, 
especially in regard to same sex relationships and the legal

capacity of non-heterosexual individuals and families to adopt 
and raise children.

EARC took on board these concerns and examined the 
United Nations CEDAW to see if any reasonable alternatives 
could be derived from that document. What they came up with 
was a reasonable attempt to incorporate at least some of the con
cerns.

EARC recommended that the Bill of Rights include a right 
to ‘freedom of family structure’, which allows the following: 

38.(1) A person has the right to freedom of family structure.

(2) Freedom of family structure includes the following -

(a) the right to marry;

(b) the right to live in a de facto relationship;

(c) the right to establish a family regardless of marital status;

(d) the right to personal autonomy over reproductive matters.

(3) The right to personal autonomy over reproductive matters includes the 
following -

(a) the right of a female to control her own fertility;

(b) the right to decide freely and responsibly on the number and spacing 
of the children and to have reasonable access to information, education and 
means to enable the exercise of this right, [at 328]

Clause 38(3)(b) of the proposed Bill of Rights is taken from 
Article 16(l)(e) of the CEDAW. While the EARC proposal can 
be criticised for not recommending that the right be enforceable 
in the courts, because of the ‘difficulty in enforceability’, it is a 
positive step that a body such as EARC agrees that:

... personal autonomy over reproductive matters is now central to recogni
tion of women’s rights.. .The right to personal autonomy over reproductive 
matters does not wholly address the problems highlighted in regard to 
human rights [and women’s rights], but it does go some way to addressing 
what has been a conspicuous lack of recognition of womens’ sphere, [at 
328]

The EARC report then goes on to address a central issue in 
women’s rights. Women are prevented from fully exercising 
many of their rights because of both direct and indirect dis
crimination against them on the basis of so-called reproductive 
responsibilities. This is exacerbated by the failure of interna
tional human rights instruments, especially central documents 
such as the ICCPR, to adequately recognise spheres of activity 
that are strongly associated with women. These instruments 
have perpetuated the public/private dichotomy which enables 
men to exercise power through their participation in the public 
life of work, yet fails to recognise or validate women’s contri
bution to the private realm of home and family, and at the same 
time restricts women’s access to and participation in the public 
sphere. Women’s concerns are marginalised in the central 
instruments, with women’s rights in a separate specific conven
tion, the CEDAW, that does not carry the same weight as either 
the ICCPR or the ICESCR. Nor does the CEDAW have the 
same enforcement provisions as other comparable UN docu
ments. Similarly, signatories to the CEDAW have expressed 
more than 80 reservations to substantive provisions, compared 
to four for the International Convention on the Elimination of 
All Forms of Racial Discrimination.1 Many signatory states also 
appear to give only cursory attention to the provisions of the 
CEDAW:

... the permanent representative o f the Philippines, in his report to the 
Committee on the Elimination of Discrimination Against Women ... 
expressed the view that ‘women complemented men but were not equal to 
them and that men preferred their women to remain feminine and gentle’. 
The Philippines ratified the Convention [CEDAW] on 5 August 1981, one 
of the first states to do so.2

The EARC proposal is not significantly different in that it 
still relegates women’s issues to the unenforceable ‘back 
blocks’ of the proposed Bill of Rights. However, it is important 
that at least the attempt to incorporate these issues has been
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made. The proposed rights recognise the primacy of these 
issues. They are not just the subject of separate recommenda
tions by EARC (except for abortion) and they combine satis
factorily with other rights -  they are not necessarily solely 
women’s rights but may be expressed by other individuals. This 
is also true of at least one other right recognised by the EARC 
proposal, the right to childcare.

As highlighted earlier, women’s continuing role as primary 
carers of children, the ‘tyranny of reproductive responsibility’, 
has hindered women’s access to full participation in social, 
political and economic systems. EARC recommended that the 
proposed Bill of Rights include a right to childcare for parents 
or other persons responsible for the care and control of children. 
The right is unenforceable, and is restricted to the right of ‘rea
sonable access to adequate childcare facilities’. In recommend
ing a right to childcare EARC’s stated rationale was to provide 
women with:

... enhanced opportunities for participating more fully in society and there
fore exercising individuals’ rights. Society can only benefit from enhanced 
participation by women in all areas, and the Commission believes that the 
State has a responsibility to ensure that women can exercise their rights. One 
of the ways in which the State can achieve this is by providing mechanisms 
that increase women’s opportunities. Access to adequate childcare is one 
method ...[at 332]

Conclusion
Although the EARC measures are still somewhat restricted they 
are nonetheless one of the first positive attempts to widen the 
rights and freedoms net. While many may argue that this is still 
tokenism or that there is no place for this kind of approach, there 
is a recognised need and desire in the community for exactly 
this examination. The EARC public submission process gath

ered information from many private individuals and from vari
ous groups and organisations. Some of the concerns and pro
posals raised were used to assist in the formulation of these pro
posed clauses of the Bill. The evidence from submissions was 
particularly useful for determining not only the level of support 
for these issues, but also for the need to address them.

It should also be recognised that this is one of the first human 
rights proposals that has formally recognised issues related to 
women’s rights in this manner, and certainly the first in this 
country. If the Queensland Government were to enact the 
EARC proposal then there would be hope for future recogni
tion, perhaps enforceable, of such rights. There is still a need for 
further reformulation of our conception and expression of rights 
and freedoms. The Queensland experience, if it occurs, will pro
vide a useful example of the way in which these rights are exer
cised and may provide illumination for the future.

The EARC proposal is worthy of both criticism and praise. 
Whatever happens is likely to be inadequate but will certainly 
generate some debate, despite the EARC proposal having been 
subject to disappointingly little discussion to date. It is to be 
hoped that further opportunity for examination of women’s 
rights and human rights occurs at that time.
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‘A right to remissions?’
Continued from p. 63.

The current trend in Queensland has been to encourage prison
ers to take parole. More and more inmates are being refused 
their remissions on the grounds that they are ‘a risk to the com
munity’, even though this is not a prerequisite for remissions as 
one needs only to be of ‘good conduct and industry’. Originally 
introduced as an incentive and reward for obedient and compli
ant behaviour, it appears that remissions changed from a reward 
system to another form of punishment for the prisoner.

The Queensland Public Sector Management Commission 
recently conducted a review of the QCSC. In its own submis
sion to the Review Committee the QCSC acknowledged prob
lems with the remissions system and suggested it be abolished. 
Queensland must be very careful if it elects to travel down the 
path of ‘truth in sentencing’ to ensure that it does not create the 
same problems that New South Wales and Victoria are now 
dealing with.

Queensland is very much in the box seat, being able to learn 
from both the New South Wales and Victorian experiences. If 
the Queensland Government ever elects to walk down the ‘truth 
in sentencing’ path, it will need to ensure the following, if the 
system is to be at all workable:
• There must be an express legislative provision that the judi

ciary take the abolition of remissions into account when 
passing sentence. A provision similar to Victoria’s s.10 of 
the Sentencing Act 1991 should be sufficient and will help 
control prison overcrowding. Queensland is at present expe
riencing a housing problem and is planning to increase the 
bed capacities in some centres. If remissions are abolished

without proper provisions in place to contain the number 
incarcerated, Queensland’s correctional expenditure will be 
stretched to inappropriate limits.

• The general community must be educated on the philoso
phies underlying ‘truth in sentencing’. This must include 
information concerning the counter-productiveness of long 
term sentences, and the need for alternatives, particularly 
community-based supervision. Educating the community 
will alleviate any negative attacks on the government and 
judiciary which may arise from the passing of lesser sen
tences.
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